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We have before us three appeals testing the validity of (1) an
Anne Arundel County ordi nance seeking to regulate the | ocation and
operation of adult bookstores, film arcades, and notion picture
theaters, and (2) an injunction issued by the Crcuit Court for
Anne Arundel County enforcing that ordi nance.

| . BACKGROUND

For several years, appellant Annapolis Road, Ltd. (ARL)
operated an adult bookstore on property owned by appellants Jack
and Brindel Gesser at 1656 Annapolis Road in Anne Arundel County.
It sold books, mamgazines, and videos containing explicit sexua
mat eri al . It also operated at that |ocation what are sonetines
referred to as "peep shows" — private booths containing coin-
operated video machines that display simlar kinds of material
The battle between ARL and the county over the operation of ARL'S
busi ness extends back at least to 1984. In May of that year, a
county detective seized a nunber of books and nmagazines fromthe
store that were found to be obscene. ARL was later convicted in
crimnal court of unlawfully displaying those itens.

At sone point, the county enacted an ordi nance requiring "peep
shows" of the type operated by ARL to have a dass Y license. That
ordi nance is not now before us, but it appears that sonme question
arose as to whether it was sufficiently specific to pass
Consti tutional nuster. On July 15, 1991, the County Council
enacted a second ordinance (Bill No. 68-91) inposing a noratorium
on the issuance of dass Y licenses until better standards coul d be

devel oped. The noratoriumtook effect August 7, 1991. On July 29,



county officials inspected the bookstore and found a nunber of peep
show machi nes that were not covered by Cass Y licenses. ARL

cl osed the business and submtted applications for the required
licenses. In light of the noratorium however, the county took no
i mredi ate action on the applications. That |led to a |awsuit by ARL
in US. District Court challenging the noratorium

On Novenber 21, 1991, the County Council enacted Bill No. 98-
91, purporting to deal in a nore specific and conprehensive way
with the operation of adult bookstores and adult theaters. The
enactment of that ordinance, which repealed the existing |aw
governing dass Y licenses and set forth revised procedures for the
i ssuance of those licenses, thus nmade ARL's challenge to the
nmoratorium and the earlier ordinance noot. The Federal court
di sm ssed the pending action, along with clains that the noratorium
itself constituted a violation of ARL's rights under 42 U S.C. 8§
1983. That dismssal was affirned by the U S. Court of Appeals for
the Fourth Grcuit. Annapolis Road, Limted v. Hagner (No. 91-
1205, Unpublished Qpinion filed June 2, 1992).

In a preanble to Bill No. 98-91, the County Council declared
its finding, based on evidence presented to it, that sexually
oriented busi nesses have a harnful effect on the area in which they
are |located and contribute to nei ghborhood blight and that they
therefore require regulation in order to protect nei ghborhoods from
nui sance and deterioration.

That regulation, as set forth in the ordinance, took two

forms. One form was reenactnent of the requirenent, through the
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addition of new sections 2-1101 through 2-1113 to art. 16 of the
County Code, that "adult film arcades”" have a Class Y license in
order to operate. The ordinance defined the term "adult film
arcade" as a place containing one or nore display devices that, for
comercial entertainnment or anusenent purposes, show i nmages
depi cting sadomasochistic abuse, sexual conduct, or sexua

excitenment. The ordinance set forth procedures and conditions for
applying for the license as well as substantive requirenents with
respect to the operation of an adult film arcade. Operation of an
adult filmarcade without a Gass Y |icense was nmade a m sdeneanor
and was al so subject to injunction.

The second formof regulation, which itself was in two parts,
was effected through additions to the county zoning | aws contai ned
in art. 28 of the County Code. The first aspect of the zoning
regul ation was the requirenment of a special zoning certificate of
use for adult bookstores and adult notion picture theaters. Art.
28, 8 1-128(a) already contained a general requirenent that no
prem ses or structure, other than a single-famly residence, could
be used or altered until a zoning certificate of use was issued by
the O fice of Planning and Zoning. The 1991 ordi nance added a new
provision, 8 1-128(e), requiring a zoning certificate of wuse
specifically for an "adult bookstore" and an "adult notion picture
theater,"” both of which terns were defined elsewhere in the

ordinance.? Adult filmarcades were included within the definition

1 Amendnents to 8 1-101 of art. 28 defi ned an adul t
bookstore as a commerci al establishment that, as one of its
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of "adult notion picture theater.” The obtention of the specia

zoning certificate of use was nmade a prerequisite to obtaining a
Class Y license; a copy of the certificate had to be included with
the application for the |license.

The second aspect of the zoning regulation was to exclude
adult bookstores and adult notion picture theaters entirely from
the Cl1 (Local Retail), C2 (Commercial Ofice), and C3 (Cenera
Commercial) zones, exclude adult notion picture theaters as a
permtted use in the C4 (H ghway Conmmercial) zone, and restrict
those operations as conditional uses in the C4 and WB (Heavy
| ndustrial) districts.? Five conditions were inposed on the
| ocation of those operations in the C4 and WB districts, nanmely:

(1) they had to be at least 1,000 feet fromthe boundary
line of any dwelling, library, park, school, playground, child care

center, church or other place of worship, or other adult bookstore

princi pal business purposes, sells or rents books, nmgazi nes,
periodicals, or other printed matter, or photographs, notion

pi ctures, videotapes, slides, or other visual representations

t hat depict or descri be sadomasochi stic abuse, sexual conduct, or
sexual excitenent, as those terns are defined in Md. Code art.

27, 8 416A, or instrunents, devices, or paraphernalia designed
for use in connection with sexual conduct. An "adult notion
picture theater” was defined in 8 1-110 as a place in which filns
of a simlar character as those materials contained in an adult
bookstore are shown.

2 Under the preexisting law, "bookstores" generally were
permtted uses in the C1 and C3 zones and "indoor theaters" or
"notion picture theaters" were permtted uses in the Cl, C2, C3,
and 4 zones. Bill No. 98-91 renoved the adult operations from
the Cl1, C2, and C3 zones and as a permtted use in the C4 zone by
excl udi ng adult bookstores fromthe scope of "bookstore" and
excluding adult notion picture theaters fromthe scope of "indoor
theater” and "notion picture theater."
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or adult notion picture theater;

(2) all wndows, doors, and other apertures had to be
bl ackened or obstructed to prevent persons on the outside from
view ng the interior;

(3) the proprietor, owner, and enpl oyees were required to
prohi bit access by anyone under 18 years of age;

(4) if the business was an adult notion picture theater,
it was not to be used for the display of obscene filnms or other
per f ormances; and

(5 if it was an adult notion picture theater, it had to
have the off-street parking required for theaters generally.

Any existing adult bookstore or adult notion picture theater
that would not be in conpliance with the new requirenents was
allowed to continue as a nonconformng use for one year after
notice fromthe Ofice of Planning and Zoning. By Bill No. 101-92,
enacted and signed into | aw on Decenber 8, 1992, that period was
reduced to six nonths.

ARL chose not to apply for the newy authorized Cass Y
license but instead reopened its store without a |icense. On
Decenber 4, 1992, after discovering that the business had been
reopened, the county filed suit against ARL, contending that it was
operating an adult filmarcade without a dass Y license. It asked
that the operation be enjoined until the Iicense was obtained. The
court entered an ex parte injunction, followed, on Decenber 18,
1992, by an interlocutory injunction, restraining ARL and its

enpl oyee fromoperating an adult filmarcade during the pendency of
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the litigation. That action has resulted in Appeal No. 460.

In June, 1993, ARL filed an action against the county for
declaratory and injunctive relief. It acknowl edged that its
busi ness involved the display, sale, and rental of books,
magazi nes, and vi deotapes, a portion of which included thenes of a
sexual nature, although it denied that any of those materials
contain descriptions or depictions of sadomasochi stic abuse, sexual
conduct, or sexual excitenment. ARL averred that its operation was
in a C3 zone, that its attenpts to obtain a Cass Y |license had
been "thwarted by the actions of the County and the Departnent of
| nspection and Permts,"” that it had attenpted to register the
operation as a |lawful nonconform ng use but was inforned that the
nonconform ng use nmust cease on June 16, 1993, that the county had
notified every owner of |and on which adult businesses are operated
that those operations nust cease, that the licensing and zoning
schenmes enbodied in the ordinance "leaves no existing adult
busi nesses in Anne Arundel County," and that there was no factual
basis for such a regul ation.

In light of its allegation that none of the materials it
di spl ayed cont ai ned descriptions or depictions of sadomasochi stic
abuse or sexual conduct or excitenent, ARL asked for a declaratory
judgnent that it was not subject to O dinances 98-91 and 101-92.
To the extent it was subject to those ordinances, it asked for a
declaratory judgnent that they were "unconstitutional" for a
variety of reasons. ARL clainmed that the ordi nances were invalid

because they were inperm ssibly enacted as energency |egislation



and involved nore than one subject matter, presumably in
contravention of the County Charter. It also averred that they
were unconstitutional because (1) they sought to regulate by
licensing and zoning requirenents conduct subject to crimnal
penalties, (2) the Aass Y licensing fee of $2,500 or $300 for each
di spl ay device inposed a content-based fee unrelated to the proven
cost necessary to regulate the activity, (3) the ordinances
constituted an unlawful prior restraint on protected speech with
insufficient guidelines to govern the issuance of a zoning
certificate of wuse for adult businesses, (4) they sought to
regulate the configuration, lighting, and content of adult film
arcades w thout any basis or reason, (5) they failed to allow for
reasonabl e alternative avenues of communication, (6) they did not
further any specific governmental interest, and (7) they were not
narromy tailored to affect only the articul ated unwant ed secondary
effects of adult businesses and thus contained greater restrictions
than were necessary to achieve the desired results.

As ancillary relief, ARL asked for an injunction to restrain
county officials fromtaking any action to enforce the ordinances
against its business. That case has produced Appeal No. 462.

On August 5, 1993, the county filed the third of the three
actions, against the Gessers. The county averred that the
Gressers were allowing their property, located in a C3 zone, to be
used as an adult bookstore and adult notion picture theater, which
uses are limted to C4 and WB zones as conditional uses. The

ability of the Gessers to continue those uses as |awful
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nonconform ng ones expired, said the county, on June 16, 1993, and
it therefore asked that the G essers be enjoined from using the
property for any use not allowed in a C3 zone, and specifically as
an adult bookstore or adult notion picture theater. That action
has produced Appeal No. 461.

On August 12, 1993, the court granted an interlocutory
injunction in the second case (No. 462), restraining the county
from taking any action to conpel ARL to cease operation of its
busi ness, pending the action and subject to further order of the
court. In QCctober, the court consolidated Cases 2 and 3 (Nos. 462
and 461). The first action (No. 460), in which the court had
enjoined ARL fromoperating an adult filmarcade without a Class Y
i cense, proceeded for a tine on its own.

On Novenber 3, 1993, this Court affirmed the interlocutory
injunction issued in Appeal No. 460, finding no nerit in ARL'Ss
seven clains of unconstitutionality and charter violations. The
Court of Appeals denied ARL's petition for certiorari on March 10,
1994; subsequently, the U S. Suprene Court also denied certiorari.
I n Decenber, 1994, the county enacted yet another ordinance (Bil
No. 39-94), which anended 8§ 1-101 of art. 28 to exclude a
commercial establishment fromthe definition of "adult bookstore"
if less than 20% of its merchandi se on display consists of the
books, magazines, devices, or other material specified in the
definition or less than 20% of its usable floor area is used for
the display of those itens.

At sonme point thereafter, No. 460 was consolidated with the



other two cases, and all three were heard in the circuit court on
cross notions for summary judgnent. In light of the 1994 ordi nance
and the fact that |less than 20% of ARL's stock consisted of the
specified itens, the county urged that the operation no |onger
qualified as an adult bookstore and that those aspects of the cases
concerning the operation of an adult bookstore were therefore noot.

On June 7, 1995, the court filed an opinion and order granting
the county's notion for summary judgnent and ordering that ARL and
the Gressers imediately cease the operation of an adult film
arcade at the Annapolis Road |ocation. The court noted the
county's concession that ARL no longer qualified as an adult
bookstore and that its zoning enforcenent action was therefore
noot, at |east as to the bookstore, but decided to address the
validity of the zoning provisions anyway. In fact, that is the
only aspect of the dispute that the court did address in its
opinion; it said very little about the Ilicensing provisions.
Nonet hel ess, the court concluded its opinion with a finding that
the entire ordinance was valid and, in its order, directed that
appellants imediately cease the operation of the adult film
ar cade. The court issued no specific ruling regarding the
bookst ore operati on.

The court relied principally on Renton v. Playtine Theatres,
Inc., 475 U S. 41 (1986), and attenpted to follow the anal ysis used
inthat case. It noted first that the ordinances did not ban adult
bookstores or notion picture theaters entirely but "nmerely limt

the location of adult bookstores and adult film arcades.
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The court observed that, under Renton, those types of tine, place,
and manner restrictions on otherw se protected speech were valid so
| ong as they were content-neutral, designed to serve a substanti al
governnment interest, and did not unreasonably limt alternative
avenues of communi cati on.

Anal yzi ng the ordi nance under those standards, the court held
the ordinance to be content-neutral in that it was designed to
protect comunities fromthe harnful secondary effects of sexually
oriented businesses rather than to suppress the content of the
speech being dissem nated from those busi nesses. That goal, it
hel d, constituted a substantial governnent interest. Finally,
credi ting uncontradicted evidence supplied by the county, the court
found that there were 81 sites, conprising 2,300 acres, in the
county that were suitable for adult bookstores or film arcades and
that, accordingly, there were reasonable alternative avenues of
conmuni cati on. In that last regard, the court rejected ARL'Ss
undocunented argunent that sonme of those sites were unsuitable
because of their particular physical characteristics, such as the
lack of utilities or access by public road.

Just shy of a nonth after the filing of the court's opinion
and order, the U S. Court of Appeals for the Fourth Grcuit filed
en banc opinions declaring parts of adult bookstore ordi nances
adopted in Harford and Prince Ceorge's Counties invalid. 11126
Baltinore v. Prince CGeorge's County, M., 58 F.3d 988 (4th GCr.
1995); Chesapeake B & M Inc. v. Harford County, M., 58 F.3d 1005

(4th Cr. 1995). On the basis of those rulings, ARL and the
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Gressers filed a notion with the circuit court to alter or anend
its judgnent. The court denied the notion wthout comrent, and
t hese appeal s ensued.
1. THE | SSUES

Notwi thstanding that the court's injunction is expressly
limted to the adult film arcade operation and appears to be based
entirely on the fact that that operation does not have the benefit
of a Class Y license, in light of the court's opinion, which, as,
not ed, sustained the zoning ordinance as well, appellants press
their attack on both the zoning and the licensing provisions of the
ordinances. In No. 460, they urge that the |icensing provisions of
Bill No. 98-91, as since anended, are unconstitutional, both
facially and as applied, in that they "fail to specifically contain
reasonabl e and perm ssible specific guidelines for [the |icensing
authority]."” In Nos. 461 and 462, they attack both the |icensing
and the zoning provisions, arguing that they operate as "an
unconstitutional prior restraint of prior speech" and that the
court erred in holding that the ordinance provides reasonable
alternative avenues of conmuni cation

The county, having had the opportunity to reflect upon the
recent decisions of the Fourth Crcuit Court of Appeals, now
concedes that "the licensing requirenent for adult film arcades
codified as Article 16, 882-1101 through 2-1113 of the County Code,
and the requirement for a special zoning certificate of use for
adult filmarcades codified at Article 28, 8§ 1-128(e), both enacted

by Bill No. 98-91, are unenforceable . . . ." Responding to
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appel  ants' attack on the other zoning provisions, however, it sees
t hese appeal s as presenting six issues, which, for clarity, we have
conbi ned and rephrased as foll ows:
(1) Is the restriction of adul t
bookstores and adult notion picture theaters
to certain locations severable from any
unconstitutional provisions of the ordinance;
(2) Do appellants lack standing to pursue
a facial challenge to the general requirenent
of art. 28, 8 1-128(a) that businesses obtain
a zoning certificate of use;
(3) Does that gener al requi renent
constitute an unconstitutional prior restraint
on protected speech; and
(4) Does the classification of adult
bookstores and adult notion picture theaters
as conditional uses in the C4 and WB zones,
coupl ed wth t he condi tions at t ached,
constitute an unconstitutional prior restraint
on protected speech?

We think that all of the issues, raised by appellants and the
county, are before us, and we shall decide themall. For reasons
| ater expl ained, we need to address and resolve the validity of the
| icensing provisions despite the county's bel ated concession. W
shall conclude that they are invalid. That |eaves the remaining
i ssues of whether the other provisions (1) are valid and, (2) if
valid, can be severed fromthe licensing provisions and thus be
saved. The county does not contest appellants' standing to
chall enge the locational requirenents, but, as noted, it does
oppose their standing to nount a facial challenge to the general
zoning certificate of use requirement of 8§ 1-128(a).

I11. DI SCUSSI ON




A.  The Applicabl e Standards

Al t hough there are many cases di scussing and delineating the
standards and conditions under which protected speech my be
regul ated, we need focus on just a few, for they provide the
gui dance we need.

We start with Young v. American Mni Theatres, 427 U S. 50,
reh' g denied, 429 U S. 873 (1976). At issue there was a Detroit
ordi nance defining certain "regulated uses"” and precluding the
| ocation of an "adult theater," which was also a defined term
within 1,000 feet of a regulated use or within 500 feet of a
residential area. The intent of the ordinance was to disperse
those kinds of theaters rather than have them congregated in
various nei ghborhoods. The ordi nance was chal | enged on a nunber of
grounds, including the assertion that it inposed a prior restraint
on protected speech.

In a 5-4 decision, the Court sustained the ordinance.® The

3 Justice Stevens wote an opinion consisting of three
parts. W are concerned here only with Parts Il and Il1. Part
1, dealing with the First Amendnent issue of whether zoning and
licensing restrictions could be placed on protected speech, was
concurred in by five Justices, although Justice Powel|l wote
separately on that issue. Justice Powell did not concur in Part
11, in which Justice Stevens exam ned the separate treatnment of
adult theaters in an equal protection context. Justice Powell
di d not agree that non-obscene erotic material could be treated
differently under First Amendnment principles fromother forns of
protected expression but did not believe it necessary to reach
that issue. He would have sustained the ordi nance under the
four-part test set forth in United States v. OBrien, 391 U S
367 (1968), i.e., aregulation is valid, despite its incidental
i npact on First Amendnent interests, if (1) it is wthin the
constitutional power of the governnent, (2) it furthers an
i nportant governnental interest, (3) that interest is unrel ated
to the suppression of free expression, and (4) the incidental
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Court noted that the ordinance did not Iimt the total nunber of
adult theaters or deny such theaters access to the market but
simply required that adult filnms be shown only in |licensed theaters
and i nposed | ocational requirenents on adult theaters that were not
applicable to other theaters. Neither of those restrictions, it
hel d, were invalid. In the First Amendnent context, the Court
declared that "[t]he nere fact that the comrercial exploitation of
material protected by the First Amendnent is subject to zoning and
other licensing requirenments is not a sufficient reason for
i nval i dati ng these ordi nances" and that "the 1,000-foot restriction
does not, initself, create an inpermssible restraint on protected
communi cation.” 1d. at 62.

The distinction drawn between adult and other theaters was
exam ned in Justice Stevens's plurality opinion in a Fourteenth
Amendnment equal protection context, but, whether in that context
or, as Justice Powell urged in his concurring opinion, in a purely
First Amendment context, the Court found no violation. Although
t he comunication of sexually explicit material may not be entirely
suppressed, the plurality concluded that (1) the content of that
material may be used as the basis for placing it in a different
classification fromother notion pictures, and (2) the particul ar
regul ation — disallowing the aggregation of such uses wthin
nei ghbor hoods —was perm ssible. In the latter regard, the Court

stated, at 71:

restriction is no greater than is necessary to further that
i nterest.
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"It is not our function to apprai se the w sdom

of [the Cty's] decision to require adult

theaters to be separated rather t han

concentrated in the sane areas. In either

event, the city's interest in attenpting to

preserve the quality of urban life is one that

nmust be accorded high respect.”

Ten years later, in Renton v. Playtinme Theatres, Inc., 475
US. 41, reh'g denied, 475 U S. 1132 (1986), the Court revisited
the use of zoning laws to regulate adult theaters. The City of
Renton had enacted an ordinance defining adult notion picture
theaters and prohibiting their location wwthin 1,000 feet of any
residential zone, single or multi-famly dwelling, church, park, or
school . There were no such theaters in Renton at the tine it
passed the ordinance. Rather, enactnent of the |aw was based on
experiences in other cities and was regarded as prophylactic in
nature — to avoid the perceived deleterious effects from the
pl acenent of such theaters in proximty to the enunerated uses.
The Court exam ned the ordinance as a tinme, place, and manner

regul ation which, though obviously treating adult theaters
differently than other theaters and therefore not entirely content-
neutral, was nonethel ess ained not at the content of any particul ar
films but at the secondary effects of adult theaters on the

surroundi ng nei ghbor hoods. The appropriate inquiry, the Court

said, was whether the ordinance was "designed to serve a

substantial governnental interest and allows for reasonable
al ternative avenues of communication.” 1d. at 50. Both of those
tests were held to be satisfied. The effort to preserve the

quality of wurban life was an inportant governnental interest,
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whi ch, whether inplenented by an attenpt to disperse or to
congregate purveyors of sexual excitenent, was entitled to judicial
respect.

As to the alternative nmeans of communi cation, the Court noted
that the ordinance left sonme 520 acres of |and —about 5% of the
area of the city — open to use for adult theaters. It then
addressed and rejected the conplaint that sonme of that |and was
al ready occupi ed by existing businesses, that practically none of
t he undevel oped | and was currently for sale or lease, and that "in
general there are no "commercially viable' adult theater sites
within the 520 acres |l eft open by the Renton ordinance.” 1d. at
53. The Court observed "[t]hat respondents nust fend for
thenmselves in the real estate market, on an equal footing with
ot her prospective purchasers and | essees, does not give rise to a
First Armendnent violation." 1d. at 54. A though the Court had, in
t he past, cautioned against the enactnment of zoning regul ations
that have the effect of suppressing or greatly restricting access
to lawful speech, it noted that it had "never suggested that the
First Anmendnent conpels the Governnment to ensure that adult
t heaters, or any other kinds of speech-rel ated businesses for that
matter, will be able to obtain sites at bargain prices.” 1d. The
essence of the Court's holding was stated in the concluding
par agr aph of the opinion, at 54-55:

"I'n sum we find that the Renton ordinance
represents a valid governnental response to
the "admttedly serious problens' created by

adult theaters. . . . Renton has not used "the
power to zone as a pretext for suppressing
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expression' . . . but rather has sought to
make sone areas available for adult theaters
and their patrons, while at the sane tine

preserving the quality of Ilife in the
community at large by preventing those
theaters fromlocating in other areas. This,
after all, is the essence of zoning."

Young and Renton involved attenpts to control the pernicious
secondary effects of sexually oriented businesses through
reasonabl e zoning regulations. In FWPBS, Inc. v. Dallas, 493 U S.

215 (1990), the Court had before it a nore conprehensive schene of

regul ation, involving a conbination of =zoning, I|icensing, and
i nspections, although it addressed only the I|icensing and
i nspection provisions. In particular, its inquiry was limted to

whet her the licensing provisions of the Dallas ordi nance anount ed
to an unconstitutional prior restraint that failed to provide
adequat e procedural safeguards required by Freedman v. Maryl and,
380 U.S. 51 (1965).

Freedman involved a challenge to the then-existing Mryl and
| aw prohibiting the sale, |ease, or exhibition of notion picture
films that had not been approved and |icensed by the State Board of
Censors. That |aw obviously operated as a prior restraint on
protected speech, and the Court held that it could pass
Constitutional nuster only if it was acconpanied by procedura
saf eguards designed to obviate the dangers of a censorship system
Three necessary safeguards were identified: (1) the burden of
proving that the filmconstituted an unprotected expression had to
rest with the censor; (2) there had to be judicial review of a

decision to censor and the period of restraint inposed in advance
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of a final judicial determnation had to be limted to preserving
the status quo for the shortest fixed period conpatible with sound
judicial resolution; and (3) the procedure nust "assure a pronpt
final judicial decision, to mnimze the deterrent effect of an
interimand possibly erroneous denial of a license.” 1d. at 59.
The full text of the Dallas |icensing schenme was not set forth
in any of the five opinions filed in FWPBS.# |t appears that
certain defined "sexually oriented businesses,” including adult
arcades, adult bookstores and video stores, adult cabarets, adult
motels, adult theaters and notion picture theaters, escort
agenci es, nude nodel studios, and "sexual encounter centers”

required a license either issued or approved for issuance by the

4 The principal opinion was authored by Justice O Connor
It was in four main parts. Part | did little nore than set forth
the procedural history of the case. Part |l discussed the
standards for allowing a facial challenge and permtted such a
chal l enge to the licensing provisions of the ordinance; it also
di scussed the Freedman standards and applied the first two of
them but not the third, to the procedural requirenents for

obtaining a license. Parts IlIl and IV dealt with challenges to
other parts of the ordinance not pertinent to this case —the
di squalification provisions (Part I11) and the regul ati on of

adult notels (Part V).

Part | was joined in by the Chief Justice and Justices
White, Stevens, Scalia, and Kennedy and thus constituted an
opinion for the Court. Part Il was joined in only by Justices
St evens and Kennedy. Justices Brennan, Marshall, and Bl acknun,
however, in a separate opinion by Justice Brennan, concurred in
t he judgnent invalidating the |icensing provisions of the
ordi nance because "the |icensing schene does not provide the
procedural safeguards required under our previous cases." 493
U S at 238. They disagreed with Justice O Connor's concl usion
that the third of the Freedman standards —that the burden was on
the censor to obtain judicial approval of a decision to censor —
was not applicable. It would appear, then, that Justice
O Connor's conclusion that the Iicensing schene was invalid
because it failed to satisfy the first two Freedman standards did
constitute the view of at |east five Justices.
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chi ef of police. Persons who had been recently convicted of any
of certain enunerated crinmes, or whose spouse had been recently
convicted of any of those crinmes, or who resided with a person who
had been denied a license or had a |icense revoked wthin the past
12 nonths were declared ineligible for a license.

Al t hough the ordinance required the police chief to approve
the issuance of a license wthin 30 days after receipt of an
application, it also stated that a |license could not be issued to
a sexual ly oriented business unless the business had been approved
by the health departnment, fire departnent, and building official as
being in conpliance with applicable laws, and no tinme limt was set
for those approvals. Unlike the situation with respect to other
busi nesses, the law required that sexually oriented busi nesses be
i nspect ed whenever there was a change in ownership and when the
busi ness applied for an annual renewal of its license, and no tine
[imt was set for those inspections. Nor, according to the Court,
did the ordinance provide for pronpt judicial review of
adm ni strative deci sions.

The record reveal ed that none of the individuals challenging
t he ordi nance woul d have been disqualified fromreceiving a |icense
by virtue of their own crimnal background, that of their spouses,
or because of their choice of housemates. They raised a facia
challenge to the licensing schene. The Court noted that facia
challenges to legislation are permtted in a First Amendnent
context "where the |licensing schenme vests unbridled discretion in

t he decisionmaker and where the regulation is challenged as
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overbroad”" and that, under Freedman, the failure to place tine
limtations on this kind of adm nistrative decision-nmaking "is a
speci es of unbridled discretion.”" 1d. at 223. Upon that anal ysis,
the Court allowed the facial challenge.

Those two deficiencies —the placing of unbridled discretion
in the hands of admnistrative officials and the failure to pl ace
l[imts on the tinme within which the decisionmaker nust issue a
|icense —were al so regarded as havi ng substantive significance, as
they constituted an inperm ssible prior restraint when applied to
protected speech. Because the Dallas ordinance failed to place any
[imts on the time wthin which the city would i nspect the business
and thereby nmake it eligible for the Ilicense, it allowed
"indefinite postponenent of the issuance of a license." 1d. at
227. That deficiency, coupled wth the lack of "an avenue for
pronpt judicial review so as to m nimze suppression of the speech
in the event of a license denial" rendered the licensing
requi renment unconstitutional insofar as it applied to businesses
engaged in First Anendnent activity. |[|d. at 229.°

The standards enunciated in these cases, in both the zoning

> The Court observed that the definition of "sexually
oriented businesses" included a nunber of endeavors that did not
rai se First Anmendnent concerns. The |icensing schene was
inval idated only as to busi nesses engaged in protected First
Amendnent activity. Utimately, the case was remanded for the
| oner court to determ ne whether, as to enterprises involved in
protected activity, the licensing provisions were severable. 493
U S at 230. The Court noted, however, that, on renand, the
| ower court could al so determ ne which busi nesses ot herw se
subject to the licensing provisions were, in fact, engaged in
First Amendnent activity. |Id. at 229.
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and licensing contexts, were applied in the two Fourth Crcuit
cases. 11126 Baltinore, supra, 58 F.3d 988, involved a chall enge
to provisions of the Prince George's County zoning ordi nance that
precl uded adult bookstores from operating anywhere in the county
except through the grant of a special exception and satisfaction of
certain other requirenents. The operational requirenents were
simlar to those inposed in the Anne Arundel County |aw under
review here —that the store darken its w ndows and ot her apertures
to prevent visual access fromthe outside, that it prohibit access

by persons under age 18, and that it not be |located within 1,000

feet of residences, schools, libraries, parks, playgrounds, other
recreational facilities, and churches. The conditions for
obtaining a special exception were far nobre subjective. I n

deci ding whether to grant such an exception, the D strict Counci
was required to consider, anong other things, the nature of the
site, traffic conditions, the nature of the surrounding area and
the extent to which the use mght inpair present or future
devel opnent, the probable effect of the proposed use on the peace
and enjoynment of people in their hones, the "purpose and intent of
this Subtitle,” the nost appropriate use of |land and structures,
t he conservation of property values, and the "contribution, if any,
such proposed use . . . would nmake toward the deterioration of
areas and nei ghbor hoods. "

The ordinance required the District Council to render its
deci sion on an application within 150 days, and, although judici al

review of a denial was available under State law (Ml. Code art.
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66B, 8 4.08) and Md. Rules 7-201 - 7-210, it was the applicant's
burden to seek such review, and no specific tinme limt was set for
a decision by the court. The Fourth Crcuit Court observed that,
even under special expedited procedures established by the Crcuit
Court for Prince George's County, it could take as |long as 93 days
fromthe filing of a petition for judicial reviewto conplete the
filing of nmenoranda and 10 additi onal days coul d el apse before the
rendi tion of a deci sion.

The court first addressed the county's argunment that the
chal l enged ordinance was a zoning regulation, not a |icensing
requi renent, and that it should be viewed under the standards set
forth in Renton, rather than those applied in FWPBS. That had
significance in tw contexts — whether a facial challenge was
perm ssi bl e and whet her the ordi nance was substantively valid.

As to the first context, the court concluded that the
ordi nance "bears a close enough relationship to, and engenders a
sufficient risk of suppression of, protected expression to permt
[an affected bookstore] to bring a facial challenge to the
ordinance.” 58 F.3d at 994. The ordi nance focused directly on the
pl acement of bookstores engaged in conduct protected by the First
Amendnent and, in the court's view, effected a prior restraint on
protected speech by placing wunbridled discretion in the
deci si onmaker w t hout adequate procedural safeguards.

On the substantive question, the court distinguished Renton
and found that the standards set forth in FWPBS were applicable

It noted that, in Renton, the only limtation on the operation of
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an adult bookstore was that it could not be |located within 1,000
feet of certain other uses; subject to that, the bookstore could
operate anywhere in the city w thout obtaining prior consent or
permssion. There was no prior restraint. |In contrast, the Prince
CGeorge's County ordinance prohibited such stores from operating
anywhere in the county absent county permssion in the formof a
speci al exception and that, the court held, acted as a prior
restraint and required the nore extensive analysis: "otherw se
valid content-neutral time, place, and manner restrictions that
requi re governnmental permssion prior to engaging in protected
speech  nust be analyzed as prior restraints and are
unconstitutional if they do not limt the discretion of the
deci si onmaker and provide for the Freedman procedural safeguards.™
ld. at 995.

I n applying that analysis, the court focused on two aspects of
t he ordinance —the 150 days all owed for a decision by the D strict
Council and the potential for delay in obtaining judicial review of
a denial of a special exception. After exam ning a nunber of other
ordi nances, the court concluded that 150 days for a decision by the
District Council was unnecessarily long and therefore did not

satisfy the requirenent that a determnation be made within a

"reasonably brief period of tine." I1d. at 998. It went on to
conclude, as well, that the effective mninmumof 103 days to obtain
judicial review was also too |ong. The court noted that a

bookstore seeking a special exception could face a delay of over

ei ght nmonths fromthe date of application to judicial resolution of
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a deni al .

Chesapeake B & M supra, 58 F.3d 1005 involved an actua
licensing |law, enacted by Harford County. The ordi nance nmade it
unlawful to operate an adult bookstore wi thout a |license issued by
the Departnent of Inspections, Licenses and Permts. The
application form was extensive and required a great deal of
personal information about the applicant, the applicant's spouse,
any person owning a 10%or greater interest in the enterprise, and
each prospective enployee, including whether they had ever been
convicted of any of 32 enunerated crines. Wthin seven days after
recei pt of an application, the departnent was obliged to request an
i nspection of the prem ses by the county health departnment and to
refer the application to any other agency that m ght have rel evant
information. Al of those agencies were to report back within 30
days, and, wthin seven days thereafter, the Departnent of
| nspections had to informthe applicant whether the |icense would
be issued. A license could be denied if the bookstore failed the
health inspection or if the applicant, the applicant's spouse, or
a person with whom the applicant resides was convicted of any of
the 32 crines within the preceding two years. The |aw took effect
on July 10, 1992, and any adult bookstore then operating had 45
days within which to apply for a license.

Chesapeake was one of four adult bookstores in operation when
the |l aw took effect. Rather than apply for a license, it brought
suit under 42 U. S.C. 8§ 1983, seeking a declaratory judgnment that

the law was unconstitutional and injunctive relief. The U. S.
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District Court found the |aw unconstitutional because it did not
ensure a reasonably pronpt admnistrative decision and failed to
preserve the status quo for existing bookstores during the
application process. The county accepted that decision and anended
the ordi nance to take account of those deficiencies.

The appeal was taken by Chesapeake, which was aggrieved by the
District Court's further conclusions that the law did not vest
licensing officials with unbridled discretion to suppress speech
and that it adequately provided for judicial review of |icensing
decisions. The appellate court allowed the appeal, noting that the
District Court had indicated that the |aw, despite its
unconstitutional aspects, could still be enforced because of the
possibility that the licensing agency would, in fact, nake a
decision within a constitutionally reasonable tine.

The Fourth Circuit Court disagreed with that analysis and
determined that, in light of the unreasonable tine allowed for
adm ni strative decision-nmaking, the |law could not be enforced. It
went on, however, to apply the principle and holding in 11126
Baltinore, supra, that the tinme allowed for judicial review was
al so unreasonably | ong.

B. Application O These Standards

(1) The Licensing Requirenents

As noted in its brief and at oral argunent, the county
conceded that the licensing provisions of Bill No. 98-91, along
wth the art. 28, 8§ 1-128(e) requirenent of a special zoning

certificate of use, were unenforceable. That concessi on was
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f ounded upon the Fourth Grcuit decisions and presunably was based
on the county's acknow edgenent that the tine franmes allowed for
adm ni strative and judicial decision-nmaki ng were unreasonably | ong.

This Court is not bound, of course, by a party's concession on
an issue of law, for if it were otherwi se, parties, rather than the
court, would be effectively enpowered to interpret and declare the
I aw. Nor does the county's concession necessarily shield
appel lants fromfurther attack. A new county government mght, in
the future, take a different view of the |law, which would still be
on the books, or, as happened in Coalition v. Annapolis Lodge, 333
Md. 359 (1994), other groups m ght seek to enforce the chall enged
provi si ons.

For these reasons, we shall not accept the county's concession
as dispositive. We shall, however, conclude, wthout extensive
commrent, that, for the reasons assigned by the Fourth Grcuit Court
in the aforenmenti oned cases, the provisions conceded by the county
to be unenforceable are, indeed, unenforceable. The one easily
identifiable problemis that of tine.

Section 2-1103(a)(7) of art. 16 requires that an applicant for
a Class Y license include with the application a copy of the
speci al zoning certificate of use required by art. 28, 8§ 1-128(e).
To obtain that certificate, the applicant nust have his operation
approved as a conditional use in the C4 or WB zone. It is not
clear from the county code what the process is for obtaining
approval as a conditional use. There are sections dealing with the

process for obtaining a rezoning, special exception, or variance,
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but nothing that we can find dealing with how one obtains approval
for a conditional wuse. If the process for approval as a
conditional use is the sane as that required to obtain a speci al
exception, it can be lengthy and burdensone. See art. 28, 88 11-
103 - 11-112, 12-104, and 12-105. For reasons explained later in
this opinion, we shall assune that the procedure for obtaining
approval as a conditional use is not the sane as that for obtaining
a special exception and that it involves little delay or no
di scretion.

The procedure for obtaining approval as a conditional use,
however, is just the beginning and, in light of our discussion
later in this opinion, not dispositive. Once that approval is
obtai ned, a separate application for the special zoning certificate
of use is required. The Ofice of Zoning and Pl anning has 30 days
in which to act on a conpleted application. Art. 28, 8§ 1-128(e).
|f the application is denied, either directly or through inaction
for 30 days, the applicant may appeal to the county board of
appeals, which then has 60 days in which to render a decision.
Art. 3, 8§ 3-103. | f the board does not act within 60 days, the
deci sion of the Planning and Zoning Oficer is deened affirned. |If
that decision was to deny the certificate of use, the applicant

nmust then seek judicial review in the circuit court.® As the

6 Under a strict Freedman analysis, that al one mi ght doom
the provision. As noted, in FWPBS, Justice O Connor, speaking
for only three Justices, concluded that the third requirenent of
Freedman, that the censor bear the burden of obtaining judicial
approval for suppression of protected expression, did not apply
inthis context. |In 11126 Baltinore, the Fourth Crcuit Court
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Fourth Crcuit Court observed in 11126 Baltinore, the judicial
process can take a mnimm of 93 days just for subm ssion of the
record and briefing. Unlike the |ocal procedure in Prince CGeorge's
County, there is no mandatory tinme for the GCrcuit Court for Anne
Arundel County to render a deci sion.

Once those procedures are exhausted and the applicant obtains
the zoning certificate of use, it may file the application for a
Class Y license. That starts a new process. The Director of the
Department of |Inspections and Permts has 30 days to act upon the
application. Art. 16, 8 2-1105(c). |If the application is denied,
directly or through inaction, the applicant may appeal to the
county board of appeals, which has another 60 days within which to
act . If the application is not granted within that tine, the
applicant may seek further judicial review, wth the prospect of
anot her 93-pl us days of del ay.

In the 11126 Baltinore and Chesapeake B & M cases, the Fourth
Circuit Court held delays of that nmagnitude to constitute an
unreasonabl e prior restraint on protected speech. W agree.

(2) Severance

Havi ng concl uded that the licensing provisions of Bill No. 98-

91 constitute an inproper prior restraint on protected speech and,

for that reason, are unenforceable, the question arises whether

observed that "[t]he splintered opinion of the FWPBS Court

| eaves the continued application of the third Freedman factor
subject to sone speculation.” 58 F.3d at 997 n.12. For purposes
of this appeal, it nakes no difference whether the third factor
is applicable, so we need not decide that issue.
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t hose provisions are severable or, conversely, serve to sink the
entire ordinance. That issue is necessarily before us for,
al t hough appel |l ants' operation apparently no longer qualifies as an
adult bookstore, the county believes that it does qualify as a film
arcade and thus as an adult notion picture theater. I n that
capacity, at least, it is therefore subject to the |locational and
general zoning certificate of use provisions.

The county, of course, argues that the invalid provisions are
severable, relying principally on the severability provision
contained in art. 1, 8 1-108 of the County Code. In nore or |ess
standard | anguage, that section provides that, if any word, phrase,
cl ause, sentence, paragraph, or section of the Code is declared
invalid or unconstitutional by a court, the invalidity or
unconstitutionality shall not affect any of the renaining words,
phrases, cl auses, sentences, paragraphs, or sections of the Code,
"since the same woul d have been enacted w thout the incorporation
in this Code of the invalid or wunconstitutional word, phrase
cl ause, sentence, paragraph, or section."

Al though appellants urge that the entire ordinance is
unconstitutional in substance, they do not take issue with the
county's position that, as a matter of statutory construction, art.
1, 8 1-108 would serve to sever, and thus to save, any parts of
Bill No. 98-91 that were not, for other reasons, invalid.

Severance is a matter of legislative intent. Sugar | oaf
Ctizens Assoc. v. CGudis, 319 Ml. 558, 573-74 (1990). There is a

strong common | aw presunption that |egislative bodies generally
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intend invalid enactnments to be severed, if possible, and, although
statutory enactnments such as 8 1-108 are ordinarily regarded as
merely declaratory of the common law principle, they may, in
doubt ful cases, support a factual inference of a |legislative intent
to sever unenforceabl e provisions.

That inference is strengthened by the nature and purpose of
t he actual ordinance under consideration. It is evident fromthe
county council's prelimnary declaration that its intent was to
aneliorate the harnful secondary effects that sexually oriented
busi nesses have on nei ghborhoods. It chose to achieve that
objective in two ways —by limting where those kinds of businesses
could be located and, through a licensing schene, by controlling
their actual operation. W hardly think it reasonable to suppose
that the county council would have desired to see its underlying
intent entirely frustrated sinply because one of the two forns of
regul ati on proved unenforceable. The intent to limt the |ocation
of these operations to heavy commercial and industrial areas and
keep themout of areas nore likely to be frequented by children and
the general population is not dependent on or significantly
intertwned with the intent to license them and it can therefore
easily stand on its own. W hold that the Cass Y Ilicense
provi sions and the special zoning certificate of use requirenent of
art. 28, 8 1-128(e) are severable.

(3) Locational Requirenents

Qur focus is nowlimted to the remai ning zoni ng requirenments

—restricting adult bookstores and adult notion picture theaters to

- 31 -



the C4 and WB zones as conditional uses and applying the general
requi rement of a zoning certificate of use, as set forth in 8§ 1-
128(a). We shall begin with the |ocational requirenents.

We think it is clear, under Young and Renton, even with the
gloss of FWPBS, that the [imtation of adult bookstores and adult
notion picture theaters as conditional uses in the C4 and WB zones
constitutes a tine, place, and manner restriction and is to be
exam ned in accordance with the standards applicable to that kind
of restriction. W think it equally clear, under those cases, that
the restriction of those operations to the C4 and WB zones serves
an inportant governnental interest —one that was articul ated by
the county council in the preanble to the ordi nance. See also 5297
Pul aski Hwy. v. Town of Perryville, 69 M. App. 590 (1987) and
Landover Books v. P.G County, 81 M. App. 54 (1989). The
gquestions, then, are whether, under a Renton analysis, the
ordi nance allows for reasonable alternative neans of comunicati on,
and, under an FWPBS analysis, it |eaves unbridled discretion to
suppress protected expression in the hands of admnistrative
of ficials.

On the record before us, the answer to the first question is
clear and affirmative. The county presented uncontradicted
evi dence before the circuit court that there were 81 sites in the
county, conprising sone 2,300 acres (just under 1% of the tota
land in the county), on which adult bookstores or adult notion
pi cture theaters could lawfully be located. Al but one of the
sites had road access; two had existing sewer service; 58 had
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pl anned sewer service; 21 had existing water service; 60 had
pl anned water service; 37 were inproved with buildings; the rest
were either uninproved or inproved with other structures. Although
appel | ants now conpl ai n about the lack of utility service and posit
that sone sites may be inconvenient for other reasons, they offered
no evidence with respect to the characteristics of those sites, to
show that they could not be used or adapted for use as adult
bookstores or adult notion picture theaters.

The Renton Court, as noted, rejected the argunent that the
government was obliged to ensure that speech-rel ated busi nesses be
able to obtain sites at bargain prices. The Federal circuit courts
have since westled with finding an appropriate standard by which
to judge when sufficient sites exist to satisfy the reasonable
alternative avenues of conmmunication standard. The Fifth Crcuit
Court has adopted the view that alternative sites need not be
"comercially viable," but sinply that their physical and |ega
characteristics not nmake it "inpossible for any adult business to
| ocate there." Wodall v. Gty of El Paso, 950 F.2d 255, 263 (5th
Cr.), nodified, 959 F.2d 1305 (5th Cr.), cert. denied, ___ U S.

_, 113 S .. 304 (1992); Lakeland Lounge v. City of Jackson
Mss., 973 F.2d 1255 (5th Cr.), reh'g denied, 979 F. 2d 211
(1992), cert. denied, US|, 113 S.Ct. 1845 (1993). The
Ninth Grcuit Court has adopted a sonewhat nore flexible standard,
of whether the alternative sites are within the "relevant rea
estate market," thus excluding fromconsideration, in the court's
view, sites conprising "swanps," "warehouses," and "sewage
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treatnment plants.” Topanga Press, Inc. v. Gty of Los Angeles, 989
F.2d 1524, 1531 (9th Cr. 1993), cert. denied, __ US __ , 114
S.Ct. 1537 (1994).

We need not weigh in with our own viewin this case, for, as
we have observed, there is no evidence to indicate that any of the
8l sites identified by the county should be excluded from
consideration under any recognized test. Appel lants had an
opportunity to challenge the county's exhibit. It was presented to
the court under affidavit dated January, 1995, and was nentioned in
the county's nmenorandumfiled in support of its notion for sumrary
judgnment in April, 1995 and in its nmenorandumfiled in opposition
to appellants' notion for summary judgnent in May, 1995.

For these reasons, we are not persuaded that alternative
avenues of communi cation do not exist.

W turn, then, to whether the ordinance places unbridled
di scretion in the hands of admnistrative officials to suppress
pr ot ected expression. Under FWPBS, this is an appropriate
inquiry. 11126 Baltinore, supra, 58 F.3d 988.

I n our discussion of the licensing provisions earlier in this
opi ni on, we observed that it is not clear to us what the actua
process is for obtaining approval as a conditional use. There are
extensive provisions relating to the procedure for obtaining a
speci al exception, but the zoning law is silent with respect to
condi tional use approval. Al though "conditional use" and "speci al
exception" have been regarded, in zoning parlance, as nore or |ess

synonynmous terns, Rockville Fuel v. Bd. of Appeals, 257 Ml. 183,
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187-88 (1970); Hofneister v. Frank Realty Co., 35 MI. App. 691, 698
(1977), the county infornms us in its brief that that is not the
case here. It avers that, under the Anne Arundel County | aw,
condi tional uses "do not require discretionary approval of a Board
of Zoning Appeals or its equivalent" but, instead, they are treated
"in the same manner as a permtted use,' with the exception that
certain well-defined, objective conditions are inposed on the use

in addition to any general conditions which are inposed on all uses

in the zoning district." Appel lee's Brief at 20, 21-22.
Appel lants do not challenge that assertion, and, as we have no
reason to doubt it, we shall accept it as correct.

The five conditions thensel ves would seemto allow for little
or no admnistrative discretion. It is easy enough to neasure
whether a site is within 1,000 feet of any of the enunerated uses,
to determne whether the facility's w ndows, doors, and other
apertures are sufficiently darkened to prevent visual access from
the outside, and to ascertain whether the required off-street
parking is avail able. The conditions that access be denied to
persons under 18 and that the theater not be used to display
obscene filns or performances appear to be on-going rather than a
priori ones, but nonetheless ones that involve no admnistrative
di scretion. W therefore find no facial invalidity to the

| ocational requirenents or conditions.’

" As we observed in Part | of this opinion, in its action
for declaratory and injunctive relief (No. 462), ARL asserted
that none of the materials offered for sale at its store
cont ai ned descriptions or depictions of sadomasochi stic abuse or
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That | eaves, finally, the question of the zoning certificate
of use required by 8§ 1-128(a). As noted, that is a general
requi rement for all uses other than single-famly residences, and,
as the county avers, there appears to be no discretion to deny one.
I nsofar as we can determne, the certificate sinply serves the

purpose of assuring that the facility is in conformance with the

zoni ng | aw. If the applicant's use is authorized by the zoning
ordinance —if the facility is in a &4 or WB zone and the five
objective conditions are satisfied — the certificate nust be
gr ant ed. Unl i ke what may have been the case wth the special

zoning certificate of use required by 8 1-128(e), the issuance of
this general certificate appears to be, as the county states, a
m ni sterial act.
V. CONCLUSI ON
The injunction entered by the circuit court directed that

appel | ants cease use and operation of the adult filmarcade on the

sexual conduct or excitenment. That question does not appear to
have been addressed by the court, or by anyone else, but it also
has not been raised as an issue in this appeal. To the extent
the assertion applies to those itens that otherw se m ght cause
the operation to be an adult bookstore, it is noot, for, as
noted, the county has conceded that the operation does not
constitute an adult bookstore for other reasons. To the extent
that the assertion was intended to apply to the materials

di spl ayed in the video machi nes, which would cause the business
not to qualify as an adult filmarcade, our ruling in this case
is not intended to preclude appellants fromfurther litigating
that issue in an appropriate forum Although it was raised in
their conplaint, it does not appear fromwhat is before us that
any evidence was presented with regard to it, and no findings
were made by the court. On this record, we are not prepared to
determ ne whet her that issue was a proper one for declaratory

j udgnent .
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prem ses |ocated at 1656 Annapolis Road. The court appeared to
base the injunction on its finding, which was not in substanti al
di spute, that appellants were operating the arcade w thout the
benefit of a Aass Y license. W have concluded that the Iicensing
requi rements are unenforceable and that appellants therefore do not
need such a license. The county has conceded that appellants’
operation no longer qualifies as an adult bookstore and that,
accordi ngly, those aspects of their business devoted to the sal e of
books, nmagazines, videos, and other such material are not in
vi ol ation of any zoning | aw

The fact renmains, however, that the county was al so seeking to
enjoin appellants' operation of an enterprise that qualified as an
adult film arcade, and thus as an adult notion picture theater,
because it was in violation of the zoning |aw, and, although they
do not require a dass Y license, they nust conply with the zoning
| aw. In its opinion, the court sustained the validity of that
zoni ng law and rejected appellants’ challenge to its
enforceability. The facility is not located in a C4 or WB zone
and, for that reason, was operating unlawfully. The injunction was
t herefore properly granted. Appel l ants were operating an adult
film arcade in clear violation of the zoning law, and, on this
record, the county was entitled to an injunction to restrain that
unl awful use. We shall affirmit.

JUDGVENT AFFI RVED;
APPELLANTS TO PAY THE COSTS.



