HEADNOTE

ANNE ARUNDEL COUNTY, MARYLAND v. JANE P. NES ET AL., NO. 1687,
SEPTEMBER TERM, 2004

ANNE ARUNDEL COUNTY CHARTER, § 604, MARYLAND
CONSTITUTION, EXPRESS POWERS ACT, MD. CODE ANNO., ARTICLE
25 A, §5(U); RIGHT TO APPEAL FROM COUNTY BOARD OF APPEALS
TO COURT OF SPECIAL APPEALS; NOTWITHSTANDING FAILURE OF
COUNTY CHARTER TO PROVIDE FOR APPEAL TO THE COURT OF
SPECIAL APPEALS, OBVIOUS LEGISLATIVE INTENT TO PROVIDE
FOR A RIGHT OF APPELLATE REVIEW OF DECISIONS OF THE BOARD
OF APPEALS COMPELS CONCLUSION THAT SUCH RIGHT EXISTS IN
ANNE ARUNDEL COUNTY AS IT DOES IN COUNTIES IN VIRTUALLY
EVERY OTHER JURISDICTION IN THE STATE IN WHICH CHARTERS
HAVE PROVIDED FOR THE RIGHT OF APPEAL TO THE COURT OF
SPECIAL APPEALS. HALLE COS. V. CROFTON CIVIC ASS’N, 339
MD. 131,142 (1995), UNITED PARCEL V. PEOPLE’S COUNSEL,
336 MD. 569 (1994); ANNE ARUNDEL COUNTY CHARTER, § 603,
HEARING “DE NOVO UPON THE ISSUES BEFORE THE BOARD;”
PURSUANT TO THE EXPRESS POWERS ACT, A BOARD OF APPEALS IS
PRIMARILY AN APPELLATE TRIBUNAL WHICH REVISES AND
CORRECTS THE PROCEEDINGS IN A CAUSE ALREADY INSTITUTED,
BUT IT MAY REVIEW THE ACTIONS OF THE ADMINISTRATIVE
HEARING OFFICER AND IT MAY TAKE ANY ACTION WHICH THAT
OFFICER COULD HAVE TAKEN IN THE ORIGINAL PROCEEDING;
BECAUSE A DECISION BY THE ADMINISTRATIVE HEARING OFFICER
IS A PREREQUISITE TO PROCEEDINGS BEFORE THE BOARD AND,
BECAUSE THE ISSUES OF SCHOOL ADEQUACY AND WAIVER WERE NOT
SO INEXTRICABLY INTERTWINED THAT A DETERMINATION OF THE
WAIVER ISSUE IPSO FACTO ENCOMPASSED A DETERMINATION OF
SCHOOL ADEQUACY, THE LOWER COURT ERRED IN ITS CONCLUSION
THAT THE “RESOLUTION OF EACH (WAIVER AND SCHOOL ADEQUACY)
NECESSARILY REQUIRES CONSIDERATION OF THE OTHER.”
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Appel | ees, Jane P. Nes and Tanyard Springs Limted
Part nership, sought to subdivide a large tract of land in Anne
Arundel County. They applied to the County’s Director of Planning
and Code Enforcenent (PACE) for a waiver of school capacity
requi renents i nposed by County ordi nances. PACE deni ed the wai ver
request. Appellees then appeal ed the denial to the County’s Board
of Appeals, which affirmed PACE s deci sion. Appel | ees sought
judicial reviewin the Crcuit Court for Anne Arundel County. The
circuit court granted appellees’ requested relief, remanding the
matter to the Board of Appeals for further proceedings on the
threshol d i ssue of whether school capacity was in fact inadequate.

Appel I ant, Anne Arundel County, appealed the circuit court’s
judgment, presenting three questions for our review

I. Was the Board of Appeals’ decision that Nes did not

neet the criteria for a waiver of school adequacy

requi rements under Article 26 8 2-411 of the Anne Arundel

County Code supported by substantial evidence, and did

the Board correctly conclude as a matter of |aw that the

i ssue of whether schools were adequate under fornmer

Article 26 §8 2-416 of the Anne Arundel County Code was

not properly before the Board?

1. Didthecircuit court correctly remand for the Board

of Appeals to decide the issue of whether schools are

adequate, in light of the intervening change of |awthat

has resulted in school adequacy now being determ ned

| egi sl atively and not adm nistratively, and t hat has nade

noot any review of that issue by the Board of Appeal s?

L1l Assum ng, arguendo, that the Board of Appeals

should now decide the issue of whether schools are

adequate, did the circuit court correctly rule that it

may consider the 1998 APF Agreenent on the question of

whet her school s are adequat e?

We concl ude that the adequacy of the schools’ capacity was not

an issue properly before the Board of Appeals for decision.



Therefore, we shall reverse the judgnment of the circuit court, and,
in effect, affirmthe Board of Appeals’ decision that the issue of
school adequacy was not properly before it and that appellees had

abandoned their quest for a waiver.

BACKGROUND

Appel | ees own a 277-acre tract of land in Anne Arundel County,
which they seek to subdivide for industrial, commercial, and
residential uses. Bef ore subdivision can occur, the County’s
ordinances require that there be in place adequate public
facilities (e.g., roads, water supply) to serve the new
subdi vi si on. Thi s appeal concerns the requirenent for adequate
capacity at nearby schools as a precondition to the County’s
approval of residential subdivisions. See Article 26 § 2-416 of

t he Anne Arundel County Code.!?

!Unl ess otherwi se stated, all Code citations are to the Anne
Arundel County Code. The Preanble to Article 26, “Subdivisions;
Title 2, Plat Subm ssion and Approval Procedures” states, in
rel evant part to this appeal, that the purpose of the Ordinance is
“to revise the standards and procedures for determning the
adequacy of public facilities for schools for subdivisions and

certain other forns of developnent; . . . requiring that a
subdi vi si on be served by public schools with adequate capacity for
addi tional students; . . . specifying when the determ nation of
school adequacy takes place; providing for the mnner of
deternmining school adequacy by the Ofice Planning and
Zoning; . . . providing for the contents and duration of an
approval of school adequacy; . . . and repealing inconsistent

provi sions applicable to m xed-use devel opnents; and generally
relating to the adequacy of public facilities for schools.”

Section 2-416, captioned “Schools,” under Plat Subm ssion and
(continued...)



I n routine subdivision cases, the County’s ordi nances provide
a seanl ess process for subdivision applications and agency review
for adequate public facilities. Appellees pursued an alternative,
two-step subdivision process, not expressly spelled out in the
applicabl e local ordinances, but utilized in Anne Arundel County
for conpl ex subdivisions.

The first step in this alternative procedure begins with a
| andowner’s application for infrastructure plan approval.
Appel | ees explain the rationale for the process in their brief:

Typically, an infrastructure plat woul d be acconpani ed by
a thoroughly negoti ated agreenent [between the | andowner
and the County] addressing all of the adequate public
facilities issues. . . . Use of this process facilitated
the longer-range planning and devel opnment process
necessary for | arger devel opnents, al |l owi ng devel opers of
| arge projects to have the assurance that the substantia
up-front capital investnment in mjor infrastructure,
including public facilities and project engineering,
coul d be recovered through the uni npeded conpletion of
the project.

(. ..continued)
Approval Procedures, initially provides that this Section applies
only to residential occupancy not dedicated to the elderly and,
after defining applicable terns, delineates the procedure for
taki ng i nt o account whet her public education is adequate to service
the proposed the devel opnent.

Subsection (C) provides that “a proposed subdivision shall be
served by adequate public elenentary, mddle, and high schools
determined in accordance with this Section.” The basis for the
deterninati on of the adequacy of public el enentary, mddle, or high
schools for a subdivision wunder Subsection (J) are:(1) The
geogr aphi cal attendance areas within which the subdivision wll be
| ocated as determned by the Board of Education; and (2) the
designation of the schools serving those geographical attendance
areas as “open” or “closed” in the school utilization chart for the
third school year after the school year in which the determ nation
under this Subsection is made.

- 3 -



An infrastructure plat . . . typically showed | arge
reserve or bulk parcels which could Ilater be
re-subdi vided into buildable lots, and allowed County
pl anners to evaluate and approve the hard engineering
aspects of a devel opnent, including the main utilities,
the main stem roads, and mpjor facilities for water,
sewer, roads, and schools.

In deposition testinony taken in a judicial review action
related to this case, counsel who had represented appellees al so
explained that, although this infrastructure plat phase was
concerned with “iron[ing] out those details so as to nake
subsequent ul ti mat e devel opnent of the project easier,” a devel oper
still “had to have a pretty good idea of what [the devel oper] was
pl anning for, because your infrastructure inprovenents had to
accommodate it.” Thus, in sone cases, the issue of adequate school
capacity has been decided in the infrastructure plat phase, as
opposed to when further subdivisions are made to create individual,
“bui | dabl e” | ots.

In 1998, appellees were negotiating for an adequate public
facilities (APF) agreenment with the County so that it could obtain
approval of its infrastructure plat to subdivide the tract at issue
here. PACE agreed to negotiate all public facilities issues except

t he adequacy of schools. As to schools, the appellees were

instructed to apply for a waiver, under Article 26 § 2-411,2 from

’The section provides:
8§ 2-411. \aivers.

(a) This section applies exclusively to waivers sought to the
(conti nued. . .)



2(...continued)
requirenents of this Part 2 of this subtitle and to appeals from
other adm nistrative decisions relating to the provisions of Part
2 of this subtitle.

(b) On request by a subdivider, the Planning and Zoning
Oficer my waive the application of one or nore of the
requirenents of this Part 2 of this subtitle to a proposed
subdi vision, if the Planning and Zoning Oficer finds that:

(1) the application of the requirenment to the proposed
subdi vision would result in peculiar and exceptional practical
difficulty to or exceptional and denonstrabl e undue hardshi p on the
subdi vi der, other than financial considerations;

(2) the physical features and other characteristics of
t he proposed subdivision are such that the waiver may be granted
wi thout inpairing the intent and purpose of the requirenent for
whi ch the wai ver has been requested, the other provisions of this
article, the Zoning Article, and the CGeneral Devel opnent Pl an;

(3) the grant of the waiver will not endanger or present
a threat to the public health, safety, or welfare; and

(4) the waiver is the mninmum relief available and
necessary to relieve the difficulty or hardship to the subdi vi der.

(c) The Pl anni ng and Zoning O ficer nmay i npose such conditions
on the grant of the waiver as are reasonably necessary to further
the intent of the requirenent for which the waiver was requested
and to ensure the protection of the public health, safety, and
wel fare

(d) Arequest for a waiver shall include the nanme and address
of each person who owns property located within 175 feet of the
boundaries of the proposed subdivision for which the waiver is
request ed.

(e) Before acting on a request for a waiver, the Planning and
Zoning Oficer shall consider the recomendati on of any County or
State office, department, or agency having jurisdiction over the
subject matter of the requirenent for which the waiver is
request ed.

(f) A person aggrieved by the decision of the Planning and
(continued. . .)



t he adequacy of schools requirenment then codified at Article 26
§ 2-416.3

Appel | ees subm tted a wai ver request to PACE on June 27, 1998.
In the request, appellee Jane Nes (individually, apparently, and
pro se) conceded the i nadequacy of nearby school capacity, witing,
“Sol | ey El ementary School , whi ch borders Tanyard Springs, presently
does not have sufficient capacity for the . . . subdivision, whose
initial plan requires space for 555 [townhouse] units.” She then
expl ai ned the reasons she thought a waiver should be granted.

PACE deni ed the waiver on July 20, 1998. The deci sion issued
by PACE was illogical in that it sinply recited that the County’s
Board of Education advised PACE that appellees’ pr oposed
devel opnent woul d cause the local elenmentary and nmiddle school to
exceed their capacity, and, for that reason — a reason whi ch woul d
require a denial in every case — the waiver was denied. On that
sane date, appellees noted their appeal to the County’ s Board of
Appeal s.

Wil e appellees’ appeal was pending before the Board of

Appeal s, they and the County were finalizing the ternms of their APF

2(...continued)
Zoning Oficer on a request for a waiver under this section may
appeal the decision to the County Board of Appeals.
(Code 1967, § 13-134; Bill No. 74-00, 88 1, 2)

Charter reference - 8§ 601 et seq.
5No formal instruction was given. There is no docunentation

inthe record showi ng a deci sion fromPACE t hat school capacity was
actual |y i nadequat e.



agreenent for the infrastructure plan, regarding public facilities
ot her than schools. The parties reached a conprom se regarding
other public facilities, and executed the APF agreenent shortly
before the Board of Appeals hearing, but that fact was not
di scl osed to the Board of Appeal s because of a “secrecy clause” in
t he agreenment. The clause stated:

F. The parties acknow edge and agree that this Agreenent
shall not in any way be referenced or nmentioned verbally
or in witing in or at any hearing, trial, docunent,
writing or other itemwhich is or may be presented to t he
County Board of Appeals or court with regard to any
wai ver to or i ssue of County school capacity
requirenents. In the event, one party or such party’s
agents, enployees or contractors mentions or references
this Agreenent or in any way makes such known directly or
indirectly through a third party or otherw se, the other
party to this Agreenent may at any tine thereafter
abrogate its obligations under this Agreenment w thout
penal ty.

Al t hough Nes had conceded in her wai ver application with PACE
that school <capacity was inadequate, and that a waiver was
necessary, appellees advanced an altogether different argunent
before the Board of Appeals. Before that tribunal, appellees
ar gued:

It’s the position of the Applicants . . . that this
wai ver is not necessary, that it’s noot, and that we
really didn't need it in the first place. W’re here
because the County told us we needed the waiver, and
wi thout the waiver we couldn't proceed wth our
subdi vision. Having filed for the waiver, the wai ver was
turned down. But our position is that the County was
i mproper in advising that a waiver was necessary in the
first place, because we believe school s are adequate, and
we believe that, even after the waiver was denied,
schools were then and today remai n adequat e.



Mor eover, in closing argunment, appellees argued to the Board
in the clearest of terns:

You can determne . . . that the underlying basis to ask
for a waiver was inappropriate.

And that’s what we’re asking you to do. I’'m not
asking you, and I said this in the beginning, to grant
the waiver. Because what happened is, we were told to
file for a waiver, and the county changed its waiver
policy and won’t give a waiver.

(Enphasi s added.) Appellant argued to the Board, however, that it
had no “jurisdiction” to determne the threshold issue of the
adequacy of the schools’ capacity, because that was not an issue
presented to or decided by PACE in the original petition.

The Board of Appeals decided that appellees failed to show
their entitlenent to a waiver, and further, that the underlying
i ssue of the schools’ capacity was not properly brought before it.
The Board explained in its opinion:

At the hearings before the Board, the Petitioner argued
strenuously that the school facilities are adequate to
accommopdate the students likely to be generated by the
proposed subdi vi si on. The Board finds, however, that
only the Petitioner’s request for a waiver to the
requirenent that school facilities be adequate to
accomodat e the students likely to be generated fromthe
proposed subdivision is properly before the Board. The
issue in this case is whether the Petitioner neets the
criteria for her wai ver request. The Board does not have
authority over matters that have not been properly
appealed to this Board. [Wtnesses for both the
Petitioner and the County] testified that the proposed
pl at was not ready for approval, but rather, is currently
under review by the County. The proposed plat has been
nei t her approved nor denied. Wiile this Board may, for
exanpl e, have jurisdiction over a decision by the County
on the approval or denial of the plat no such decision
has occurred. 1In fact, both the County and Petitioner
agree that any such deci sion woul d be premature.

- 8 -



Appel l ees pursued judicial review in the circuit court,
contending that the Board erred in not deciding the issue of
whet her school capacity was, in fact, adequate and, alternatively,
contendi ng that the Board’ s concl usion that appell ees had not nade
out a case for waiver was unsupported by substantial evidence.
Addi tionally, appellees contended that the parties’ APF agreenent
should be admitted in that proceeding — although it was not
admtted before the Board of Appeals —because it was relevant to
the issue of whether a decision on school capacity was really
prenmat ure. Appel | ees’ argunent seens to have been that, if the
County were willing to reach agreenents on the adequacy of other
public facilities, then the infrastructure plat nust be a
sufficiently final stage to allow for review of school adequacy.
Appel | ees al so submtted —and the circuit court admtted into the
record —other decisions of the Board of Appeals in which it had
deci ded t he school capacity issue on appeals fromPACE s deni al of
wai vers fromthose requirenents.

Rel yi ng on our decision in Erb v. Maryland Department of the
Environment, 110 Md. App. 246 (1996), the trial court admtted the
Board of Appeals’ other decisions in which it reached the schoo
capacity issue on appeals from waiver denials, as evidence of
“procedural irregularities.” Wthout citing any additional
authority, the trial court also admtted the APF Agreenent, stating

in its nmenorandum deci si on:



In the sane vein, the 1998 APF Agreenent and the Record
Extract from Nes |,* submtted by [Appellees] as
suppl enent al evi dence, nmay properly be considered in the
case at bar as further evidence of the procedural
irregularity surrounding this case. Additionally, the
court is not persuaded by the County’ s argunent that the
Nes | ruling renders the APF Agreenent void and therefore
not subject for consideration in this appeal. Rather
the court finds that the APF Agreenent has expired and
thus the Secrecy C ause no |onger precludes the court
fromconsidering it.

PACE s original denial of [Appellees’ ] request for
a waiver was clearly based on the fact that PACE found
t he school s to be i nadequate in addition to the fact that
it found the waiver requirenents not to have been net.
As such, [Appellees’] appeal of PACE s determ nation
enconpassed both of these issues. M. Blunenthal, the
attorney for [Appellees] at that tinme, filed a Notice of
Appeal in which he requested review of “the decision of
the Director of the Departnent of Planning and Code

Enf or cenment” whi ch squarely put bot h of t he
af orenenti oned i ssues on the table for resolution by the
Boar d.

At the hearing, M. Blunenthal repeatedly attenpted
to litigate the issue of school adequacy, despite the
County’s insistence that the issue was not properly
bef ore the Board. Wile the Board all owed M. Bl unent ha
tolitigate the i ssue and accepted evi dence of adequacy,
it ultimtely refused to determ ne the issue, claimng
that the waiver request was the only matter ripe for
determination. This action by the Board was i nproper and
contrary to the very purpose of the hearing process;
accepting evidence on adequacy but then refusing to nake

a decision on it likely generated confusion for
[ Appel | ees] on whether to present further | egal argunent
on the adequacy of the waiver issue. In addition, it

makes little sense for the Board to resolve the waiver
i ssue i ndependent fromthe school adequacy issue, as the
resol uti on of each necessarily requires consideration of
the other. Mdreover, the Board has shown in a nunber of
simlar cases that school adequacy has been resolved in
conjunction with the wai ver issue. Therefore, the Board
has singled out the Nes case for dissimlar treatnent.

“Nes |I” was the proceeding involving the rel ated declaratory
j udgnent acti on.

- 10 -



Their decision was arbitrary and capricious and not in
conformty with a conmon sense approach or with their own
practice in such nmatters.

Thus, this court remands the case to the Anne

Arundel County Board of Appeals to hear [Appellees’]

appeal of PACE s determ nation regardi ng school adequacy,

taking into consideration the existence and content of

the APF Agreenent, so that the waiver denial can be

revi ewed upon a conpl ete record. |In doing so, the Board

shoul d make a factual determ nation as to whether fina

sket ch pl an approval has been obtai ned by [ Appel | ees], as

this was a source of controversy during oral argumnent

before this court. Accordingly, the court denies

[ Appel l ant’ s] Motion to Dism ss.

Thus, the circuit court concluded that PACE s denial of
appel | ees’ wai ver request was “clearly based on the fact that PACE
found the schools to be inadequate in addition to the fact that it
found the waiver requirenents not to have been net.” “As such,”
the court continued, “Petitioners’ appeal of PACE s determ nation
enconpassed both of these issues.” Further, the court found that,
inlight of the cases in which the Board determ ned school adequacy
in appeals from waiver denials, its refusal to accord appellees’

appeal the same treatnent was arbitrary and capricious.

LEGAL ANALYSIS

I

Along with their brief, appellees filed a notion to dismss
appel l ant’ s appeal . Appellees argue that we | ack jurisdiction over

thi s appeal because no statute or ordi nance expressly provides for



an appeal to this Court from an adverse decision of Anne Arundel
County’s Board of Appeals.

Under Md. Code (2002 Repl. Vol.), Cs. & Jud. Proc. (CJ.),
§ 12-301, a party aggrieved by a circuit court’s judgment nmay note
an appeal, except as provided in C. J. 8 12-302. Under the latter
statute, “Unless a right to appeal is expressly granted by | aw,
8§ 12-301 does not permt an appeal froma final judgnent of a court
entered or made in the exercise of appellate jurisdiction in
reviewng the decision of the District Court, an admnistrative
agency, or a local |egislative body.” Thus, unless sone statute or
ordi nance provides for an appeal to this Court, we have no
jurisdiction. See generally Gisriel v. Ocean City Bd. of
Supervisors of Elections, 345 Md. 477 (1997).

Section 604 of the Anne Arundel County Charter provides:

Appeal s from deci sions of the Board.

Wthin thirty days after any decision by the County
Board of Appeal s i s rendered, any person aggri eved by t he
decision of the Board and a party to the proceedings
before it may appeal such decision to the Crcuit Court
of Anne Arundel County, which shall have power to affirm
t he deci sion of the Board, or if such decision is not in
accordance wth the law, to nodify or reverse such
decision, wth or wthout renmanding the case for
rehearing, as justice nmay require. Wenever such appeal
is taken, a copy of the notice of appeal shall be served
on the Board by the Cerk of said Court and the Board
shal |l pronmptly give notice of the appeal to all parties
to the proceeding before it. The Board shall, within
fifteen days after the filing of the appeal, file with
the Court the originals, or certified copies of all
papers and evidence presented to the Board in the
proceedi ng before it, together wwth a statenent of facts
found and the grounds for its decision. Wthin thirty
days after the decision of the Grcuit Court is rendered

- 12 -



any party to the proceedi ng who i s aggri eved t hereby may
appeal such decision to the Court of Appeals of the
State. The review proceedi ngs provided by this section
shal I be excl usive.

Thus, the Charter expressly authorizes that an appeal fromthe

Board of Appeal s® nay be taken to the “Court of Appeals,” but does

| n Howard County v. Mangione, 47 M. App. 350 (1980), we
not ed t he procedure foll owed by Howard County, a charter county, in
pronmul gating the manner in perfecting an appeal fromthe Board of
Appeal s to the Court of Special Appeals:

On Novenber 5, 1968, pursuant to Article XI-A of the
Maryl and Constitution, the voters of Howard County,
Maryl and adopted a charter form of governnent, which

anong other things, provided for a County Board of
Appeals to hear and decide all appeals relating to
zoning, with the exception of zoning map anendnents.

* k% %

Pursuant to the provisions of the enabling |egislation,
t he Howard County Charter in Section 501(d) provides for
t he neans of appeal as foll ows:

Wthin thirty days after any decision of the Board of
Appeals is entered, any person, officer, departnent,
board or bureau of the County, jointly or severally
aggri eved by any such deci sion, may appeal to the Grcuit
Court for Howard County, in accordance with the Maryl and
Rul es of Procedure. The Board of Appeals shall be a
party to all appeal s and shall be represented at any such
hearing by the Ofice of the County Solicitor.

Section 121D of the Howard County Zoning Regul ations
(1977) provides that an appeal may be taken from the
determ nation of the circuit court to the Court of
Speci al Appeal s.

In a footnote, we discussed the authority by which the Howard
County Council was authorized to create its Board of Appeals and
t he mechani smby whi ch deci si ons of the Board could be reviewed by
the Court of Special Appeals:

The creation and jurisdiction of the Howard County Board
(continued...)
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not expressly provide for an appeal to this Court pursuant to the

°(...continued)

of Appeal s was specifically authorized and delineated in
t he Express Powers Act, Article 25A, Section 5(U) of the
Maryl and Annotated Code (1957, 1973 Repl.Vol., 1980
Cum Supp.), which states, in part, as follows:

Section 5. The follow ng enunerated powers are hereby
granted to and conferred upon any county or counties
whi ch shall hereafter forma charter under the provisions
of said Article 11A of the Constitution, that is to say:

* k% %

It is not disputed that Anne Arundel County has not seen fit

to adopt the procedure enacted by Howard County and nobst other
charter counties in the State.
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enabling authority of Article 25A, 8§ 5U.° W shall deny appel | ees’

®Article 25A, § 5U provides:

To enact |l ocal |aws providing (1) for the establishnent of a county
board of appeals whose nenbers shall be appointed by the county
counci | ; (2) for the nunber, gualifications, t er ns, and
conpensation of the nmenbers; (3) for the adoption by the board of
rules of practice governing its proceedings; and (4) for the
deci sion by the board on petition by any interested person and
after notice and opportunity for hearing and on the basis of the
record before the board, of such of the following matters ari sing
(either originally or on reviewof the action of an adm nistrative
of ficer or agency) under any |aw, ordinance, or regulation of, or
subj ect to anendnent or repeal by, the county council, as shall be
specified fromtine to tinme by such |ocal |aws enacted under this
subsection: An application for a zoning variation or exception or
amendnent of a zoni ng ordi nance nmap; the i ssuance, renewal, denial,
revocati on, suspension, annul ment, or nodification of any |icense,
permt, approval, exenption, waiver, certificate, registration, or
other form of perm ssion or of any adjudicatory order; and the
assessnment of any special benefit tax: Provided, that upon any
decision by a county board of appeals it shall file an opinion
whi ch shall include a statenment of the facts found and the grounds
for its decision. Any person aggrieved by the decision of the
board and a party to the proceeding before it nay appeal to the
circuit court for the county which shall have power to affirmthe
decision of the board, or if such decision is not in accordance
with law, to nodify or reverse such decision, with our wthout
remandi ng the case for rehearing as justice may require. Any party
to the proceeding in the circuit court aggrieved by the decision of
the court may appeal from the decision to the Court of Special
Appeals in the same manner as provided for in civil cases.

As appel l ees explainin their nmotion, this anachronismhas its
origin in Ml. Code (2001 Repl. Vol., 2004 Supp.), Article 25A 8§
5(U). Before the creation of the Court of Special Appeals, that
statute provided that, in charter counties that created a Board of
Appeal s, such as Anne Arundel County, parties aggrieved by a
decision of the Board of Appeals could note an appeal to the
circuit court, and then to the “Court of Appeals.” Anne Arundel
County created a Board of Appeals and provided for an appeal
ultimately, to the Court of Appeals under that statute. After the
Court of Special Appeals was created, 8 5(U) was anended, providing
for an appeal to this Court, rather than to the Court of Appeals.
Anne Arundel County has neglected to anmend its Charter subsequent
to the creation of this Court and the change in 8 5(U)
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not i on.

W were faced with a simlar notion to dism ss in Department
of General Services v. Harmans Associates Limited Partnership, 98
Md. App. 535 (1993). In that case, the Ceneral Assenbly had
— inadvertently, we held — renoved statutory authority for
appel | ate revi ew during the course of revising and recodi fyi ng Code
provi sions governing the Departnment of GCeneral Services. Judge
Wl ner, for the Court, observed:

There are two reasons why we reject the notion (to

dismss). The first is that, in construing statutes, the

predom nant goal is to ascertain and carry out the

| egi slative intent, and that, although the words actually

used in the statute are normally the best indicator of

that intent, sonetines they are not. The “plain neani ng”

ruleis not rigidand may, as circunstances require, have

to yield to other *“external mani f estations” or

“persuasi ve evidence” of a contrary |egislative intent.

See Kaczorowski v. City of Baltimore, 309 M. 505,

514-15, 525 A 2d 628 (1987); Motor Vehicle Admin. v.
Shrader, 324 Md. 454, 597 A . 2d 939 (1991).

* k% %

Here, in particular, there is absolutely no evidence

that, in a pure Code Revision bill, the Legislature

intended to abrogate the right of appeal to this Court.
Id. at 545 (enphasi s added).

Despite the fact that no statute expressly provided for an
appeal in Harmans, we held that the legislative intent was to
permt such an appeal.

Here, in support of their notion to dism ss, appellees rely on

t he I anguage of the County Charter which designates the Court of

Appeal s as the forumto seek a direct appeal of a decision of the
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Board of Appeals, but the charter fails to expressly provide for an
appeal to this Court. Wile we recognize that Harmans addressed
what Judge WIner characterized as a “glitch in this seenmngly
clear and express authority for [the Departnment of Genera
Services] to pursue this appeal” arising from an evident Code
Revision error, the rationale enployed was essentially that the
| egislative intent could not have been to deny the appellant its
ri ght of appeal.

W believe that such a legislative intent to afford an
aggrieved party aright to a direct appeal to the Court of Speci al
Appeals from a decision of the Board of Appeals, absent
aut horization in the County Charter, in this case, is evident.
First, the circunstances of the enactnent of particular |egislation
may have probative force in divining the intent, notw thstanding
the literal and plain nmeaning of the words used. Kaczorowsky, 309
Ml. at 514. Regardi ng those circunstances, undoubtedly, the right
to a direct appeal to this Court, rather than the Court of Appeals,
woul d have been provided had this Court been in existence at the
time of the pronulgation of the right of appeal.

Moreover, the fact that the Court of Special Appeals is
expressly designated in Article 25A, 8 5U as the Court to which a
party “aggrieved by the decision of the Crcuit Court” nay appeal
supports the presunption of legislative intent that charter
counties would invoke their authority to provide for such an

appeal. Furthernore, Maryland | aw provi des for the types of cases
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in which a party aggrieved by a decision of the Crcuit Court may
seek direct review by the Court of Appeals.’” In the absence of
statutory authority for such direct appeal s and i nstances where t he
Court of Appeals exercises its right to bypass appellate reviewin
the Court of Special Appeals, all other direct appeals nust be
filed in this Court. Consequently, under the prem se advanced by
appel | ees, a party aggrieved by a decision of the Board of Appeal s
in Anne Arundel County, unlike aggrieved parties in other charter
counties in the State, nay only obtain “one bite of the apple” in
the Court of Appeals and be forced to forego appellate review by
way of a petition for certiorari after review by this Court. 1In
ot her words, aggrieved parties in Anne Arundel County are to be
treated differently, under appellee’s theory, sinply because of a
failure to act by the Anne Arundel County Counci l

W are constrained, in seeking to ascertain |legislative
intent, to adopt that construction which avoids illogical or
unreasonable result, or one which is inconsistent with conmon

sense. Kaczorowsky, 309 M. at 513. We believe the position

‘Maryland Rule 8-301 provides for (1) direct appeal or
application for |eave to appeal, where allowed by |law, (2) appeal
pursuant to the Maryland UniformCertification of Questions of Law
Act; or (3) by wit of certiorari in all other cases. Subsection
(b) provides for a direct appeal in a case in which a sentence of
deat h was i nposed and where other rules applicable to appeals, or
“by the law authorizing the direct appeal.” In addition to death
penalty cases, direct appeals to the Court of Appeals are
aut hori zed, inter alia, in attorney grievance cases and cases
I nvol vi ng sanctioning and renoval of judges. See MI. Rules 16-759
(attorneys) and 16-809 (judges). Direct appeals nmay al so be taken
in legislative redistricting cases. M. Const. Art. 3, 8 5.
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advanced by appel |l ees to be untenable and in cl ear contraventi on of
the legislative intent as evidenced by its designation, in Article
25A, 85U, of the Court of Special Appeals as the proper forumfor
a direct appeal by a party aggrieved by a decision of the circuit
court. Finally, we presune an intent on the part of the drafters
of the County Charter to afford parties, aggrieved by deci sions of
the Howard County Circuit Court, the sane rights of appeal as those
enj oyed by aggrieved parties in all other charter counties in the

State. We therefore deny appellee’s notion to dism ss.

II

The hearing before the Board of Appeals was a “hearing de novo
upon the issues before” the Board. Anne Arundel County Charter
8§ 603. This case turns on the neaning of that provision. In
anot her case i nvol ving an appeal fromthe Anne Arundel County Board
of Appeals, the Court of Appeals stated, “[We have consistently
treated de novo appeals as wholly original proceedings, with the
word ‘appeal’ neaning sinply that the proceedings are new and
i ndependent rather than strict reviewof prior proceedings.” Halle
Cos. v. Crofton Civic Ass’n, 339 Md. 131, 142 (1995). In the next
sentence in that opinion, the Court tenpered its unqualified
decl aration, stating, “Although the issues to be addressed on

review by the Board may be limited, new and additi onal evidence is



permtted. The proceedings, therefore, are wholly original with
regard to all issues properly raised.” 1d. (enphasis added).
The Court conti nued:

In UPS v. People’s Counsel, 336 M. 569 (1994), we
interpreted the power granted by the Express Powers Act
as providing charter counties the option to vest the
board of appeals with either original jurisdiction or
appel l ate jurisdiction over any subject matter set forth
t herei n. ups, 336 Md. at 588, 650 A 2d at 236. e
concluded that it was the intent of the General Assenbly
that “[u] nder the Express Powers Act, a board of appeal s
is primarily an appellate tribunal, having only such
original jurisdiction as a county’'s charter and
ordi nances expressly grant [.]” Id. at 591, 650 A 2d at
237.

The protestants also rely upon People’s Counsel v. Crown
Development, 328 Md. 303, 316, 614 A 2d 553, 559 (1992),
where this Court held, inter alia, that on an appeal from
t he decision of admnistrative officials granting final
approval of a devel opnent plan, the Baltinore County
Board of Appeal s was aut hori zed under the Express Powers
Act and local law to receive and consider evidence in
addition to that contained in the record before the
adm nistrative officials. The Crown Development case,
| i ke the Hope [ v. Baltimore County, 288 Ml. 656, 421 A. 2d
576 (1980)] case, was concerned only with the appellate
jurisdiction of the Board of Appeals. Qur holding with
regard to additional or de novo evidence before the Board
of Appeal s does not support the view that the Board has
original jurisdiction over all subjects delineated in
8 5(V). The fact that an appellate tribunal nmay be
authorized to recei ve additional evidence or hear a case
de novo does not mean that it is exercising original
jurisdiction. A de novo appeal is nevertheless an
exercise of appellate jurisdiction rather than original
jurisdiction. See Hardy v. State, 279 Ml. 489, 492, 369
A. 2d 1043, 1046 (1977). Wether a tribunal’s exercise of
jurisdiction is appellate or original does not depend on
whet her the tribunal is authorized to receive additional
evi dence. Instead, as Chief Justice Marshall explained,
“Ti]t is the essential criterion of appel | ate
jurisdictionthat it revises and corrects the proceedi ngs
in a cause already instituted, and does not create that



cause . . . .’ Marbury v. Madison, 5 U S. (1 Cranch)
137, 175, 2 L.Ed. 60, 73 (1803).

Id. at 589-90, 650 A . 2d at 236. That deci sion, however,
does not conflict with our prior interpretation of de
novo proceedi ngs. The Anne Arundel County Board of
Appeal s may not entertain a truly original petition for
vari ance or special exception, but it may review the
actions of the administrative hearing officer and take
any action which that officer could have taken in the
original proceeding.

Halle, 339 Md. at 142-43 (enphasi s added).

The issue in Halle Companies was whet her the Board of Appeal s
had exceeded its appellate authority in inposing a conditiononits
granting of a special exception, when the appellant had not
specifically sought that condition before the |ower-I|evel hearing
officer. The special exception was to operate landfills, and the
hearing offi cer denied the exception primarily based on traffic and
environnental effects likely to be generated by use of the proposed
access road. Before the Board of Appeals, the | andowner sought to
use a different access road, and the speci al exception was granted
on condition that the alternative route were used.

The Court observed, “ The Anne Arundel County Board of Appeals
may not entertain a truly original petition for variance or speci al
exception, but it may review the actions of the admnistrative
hearing officer and take any action which that officer could have
taken in the original proceeding.” I1d. at 143 (enphasis added).
The Court went on to describe the nature of the Board' s de novo

appel | ate revi ew.



It is appellate review mainly in the sense that a
decision by the administrative hearing officer is a
prerequisite to proceedings before the Board and not in

the sense that the Board is restricted to the record made

before the adm ni strative hearing officer
Id. (enphasi s added).

On the nmerits of the issue, the Court concluded that, although
the alternative access road was not addressed before the hearing
of ficer, the issue of access generally was discussed. Therefore,
because “[t]he access issue was so inextricably intertwined with
the adm nistrative hearing officer’s decision,” it “was an issue
properly before the Board which could be addressed.” Id. at
145-46; see also Daihl v. County Bd. of Appeals of Balt. County,
258 Md. 157, 162-64 (1970); Bd. of County Comm’rs for St. Mary’s
County v. S. Res. Mgmt., 154 Md. App. 10, 29-30 (2003).

Here, appellees assert that it was proper for the Board of
Appeal s to consider the issue of whether the schools were adequate
because PACE decided that the schools’ capacity was inadequate.
PACE s deci sion, however, did not determne that issue, as it was
not raised in the “proceedi ng” before PACE from whi ch appell ees’
appeal was taken. Rat her, before PACE, appellees thenselves
affirmatively asserted that the schools were inadequate; the only
i ssue deci ded by PACE was whet her a wai ver shoul d be granted under
Article 26 8 2-411, not whether schools were adequate, under
Article 26 8 2-416. To allow a deci sion on school adequacy by the
Board, under these circunstances, would be to permt a “truly

original petition” to go before that body, when, by the County’s
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Charter, it only has appellate jurisdiction. Cf. People’s Counsel
for Balt. County, 336 M. at 587-91.

Appel | ees seem to be arguing that PACE concluded, in the
course of the parties’ APF agreenent negotiations, that schools
would be inadequate to service the proposed devel opnent.
Accordi ngly, PACE suggested that appellees apply for a waiver
PACE s i nformal suggestion, in the course of negotiations, however,
was not an appeal abl e decision. c¢f. id., 336 Md. at 581-85. |If
appel l ees wished to contest PACE s position on school adequacy,
they could have argued, formally, both that a waiver was
unnecessary, and that, if one were necessary, it should be granted.
Havi ng only advanced the |atter argunment, and havi ng abandoned -
and continuing to abandon in this Court - the forner, appellees
failed to properly place the issue of school capacity before PACE

and the Board of Appeals.?

8Qur conclusion obviates the need to address the issues of
whether the circuit court erred in admtting the allegedly
i nconsi stent Board decisions, in which they addressed school
capacity in waiver denial cases, and whether those decisions
denonstrate that the Board acted in an arbitrary and capricious
manner in this case. However, we observe that only the Board’s
opi nions in those cases, and not the PACE wai ver applications, were
submtted, and those did not involve such a large, conplex
subdivision as is the case here; thus, we see no basis for finding
them to be “conparable decisions,” as would be required to find
them relevant to the issues at hand. See Boehm v. Anne Arundel
County, 54 M. App. 497, 500-03 (1983). Moreover, the nere fact
that an admnistrative body sonetinmes erroneously exercises
authority not withinits purview does not support the argunent that
the agency is acting in an arbitrary and caprici ous manner when it
declines to so err.
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III

The deci sion under review, of course, is that of the Board of

Appeal s. See, e.g., Hikmat v. Howard County, 148 Md. App. 502, 513

n.4 (2002). Before the Board of Appeals, appellees expressly
abandoned their position that a waiver should be granted. See
supra pp. 5-6 (“I’mnot asking you . . . to grant the waiver.”).

Appel | ees argued in the circuit court, and in this Court, that the
Board's conclusion that it had not nade out a case for waiver was
unsupported by substantial evidence. However, by virtue of their
abandonment of that issue before the Board, we conclude that
appel | ees wai ved any claimthat the Board erred in failing to grant

t he wai ver.

IV

Because the circuit court concluded that the Board could
entertain the issue of school capacity, despite the fact that
appel l ees failed to raise that issue before PACE, we nust reverse
the court’s judgnent. |In effect, therefore, we affirmthe Board’s
conclusion that it had no authority to reach the issue which was
not properly before it.

JUDGMENT OF THE CIRCUIT COURT
FOR ANNE ARUNDEL COUNTY
REVERSED.

COSTS TO BE PAID BY APPELLEES.



