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In this case we are asked to decide whether to grant the petition for admission to the
Maryland Bar of Emsean L. Brown, who was convicted of bank fraud in 1991, was
incarcerated, and since that time has misrepresented various aspects of his higory. We
determinethat Mr. Brown presently does not possess the requisite moral character required
to be admitted to the M aryland Bar.*

I. Background

In 1989, Emsean L. Brown, then 24, and an employee at the Citizen’s Bank of
Maryland (“Bank”),” with knowledge of how it would be used, began providing customer
information - specifically, customers’ names, addresses, account numbers, and balances - to
RamonaBaldwin, not an employee of the bank, who used the information to obtain Maryland
drivers’ licensesto gainaccessto moniesfrom customers’ accountsthrough checks and bank
cardsprovided by Mr. Brown. Mr. Brown and Ms. Baldwin shared the proceeds of the fraud

with two additional Bank employeeswho wereal soinvolved inthe schemeand anindividual

! Rule 5 (a) of the Maryland Rules Governing Admission to the Bar states in
pertinent part:

(a) Burden of proof. Theapplicant bearsthe burdenof proving
. . . the applicant’s good moral character and fitness for the
practice of law.

Md. Rule 5 (2004).

Hereinafter all referencesto arule or the rules are to the Rules Governing Admission to the
Bar of Maryland in effectin 2004.

2 In 1997, Citizen’s Bank was acquired by Crestar Bank, which was later
acquired by SunTrust Bank in 1998.



employed at the Motor Vehicle Administration who hel ped obtained the fraudulent drivers’
licenses. The Bank suffered atotal |oss of $94,268.55 asaresult of the scheme, $14,250.00
of which Mr. Brown received.
In 1990 the Bank discovered the scheme and terminated Mr. B rown’s employment.
Mr. Brown subsequently confessed to hisinvolvement and pled guilty to the crime of bank
fraudin the United States District Court for the District of Maryland. On February 12, 1991,
he was sentenced to ten months imprisonment, three years probation, and the payment of
$14,250.00inrestitution. Hewas rel eased from prison in January of 1992, and, asacondition
of probation, wasrequired to pay $100 each month toward hisregitution. In January of 1995
Mr. Brown completed hisprobation. He also stopped making restitution payments at this
time.
In February, 1999 Mr. Brown applied to the University of Baltimore School of Law
and marked “No” on his application in response to two pivotal questions:
Have you ever been charged with, arrested for, convicted of,
pled guilty or nolo contendere to a violation of any law,
includingdriving under the influenceof drugsor alcohol? If so,
please provide a complete, factual description of the
circumstances surrounding the incident(s) and the court’s
disposition of the charge(s).

Have you ever been discharged from employment or the armed
forces under conditions other than honorable?

Mr. Brown, when applying for admission to the Maryland Bar, represented that he

answered “no” to the firs question because he thought his conviction had been expunged.



He also stated that he had notifiedthe law school when he discovered his conviction had not
been expunged. He never explained why he answered “no” to the discharge from
employment question.
Additionally, another question on the law school application required Mr. Brown to:
List all full-time employment, induding military service,
beginning with the most recent. Account for all periods since
high school graduation, any interval sbetweenyour collegeyears
and all positions held since college graduation. If you have
spent any significant length of time not in school or working,
please explain.
Inresponse, Mr. Brown wrote, “PLEASE SEE RESUME,” and attached aresumethat listed
him as having been employed with the Richard Leahy Corporation from February, 1990
through August, 1992, although, in fact, Mr. Brown actually had been incarcerated from
April, 1991 to January, 1992.
On May 16, 2003, Mr. Brown filed an application with the State Board of Law
Examiners (“Board”) for admission to the Maryland Bar pursuant to Rule 23 On the

application, Mr. Brown disclosed that in 1990 he was convicted of one count of bank fraud

and that he failed to affirmatively answer the question on his law school application

3 Rule 2 providesin pertinent part:

(a) By Application. A person who meets the requirements of
Rules 3 and 4 may apply for admission to the Bar of this State
by filing an application for admisson, accompanied by the
prescribed fee, with the Board.
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regarding whether he had ever been convicted of acrime. Mr. Brown did not reveal on his
bar application that he also had faled to disclose on his law school application that he had
been terminated from employment with the Bank or that he had failed to disclose his lapse
in employment history because of hisincarceration. Pursuant to Rule5 (b)(1),*Mr. Brown’'s
bar application was forwarded to a member of the Character Committee.

During the Committee’s investigation, the member assigned the investigation
requested that Mr. Brown provide a description of the occurrence that led to the bank fraud
conviction and the details surrounding hisrepayment of the ordered restitution in the form
of asworn affidavit, to which Mr. Brown responded by letter. The Committee member also
requested from the law school Mr. Brown’s complete law school file, which included
correspondencebetweenthe D ean, M r. Brown, and the Public Defender who had represented

Mr. Brown when he was convicted. The Committee member subsequently recommended

4 Rule 5 (b) providesin relevant part:

Investigation and report of character committee. (1) On
receipt of a character questionnaire forwarded by the Board
pursuant to Rule 2 (d), the Character Committee shall (a)
through one of its members, personally interview the applicant,
(b) verify the facts stated in the questionnaire, contact the
application’s references, and make any further investigation it
finds necessary or desirable, (c) evaluate the applicant’s
character and fitness for the practice of law, and (d) transmit to
the Board areport of itsinvestigation and a recommendation as
to the approval or denial of the application for admission.



that the Committee conduct a hearing regarding Mr. Brown’s application pursuant to Rule
5 (b)(2) ° because there were grounds for denying his application; a hearing was held on
September 26, 2004, at which Mr. Brown was represented by counsel. A Circuit Court
Judge, for whom Mr. Brown had clerked, testified on his behalf, and another Circuit Court
Judge submitted aletter in support of his admission.

The Committee hearing record revealed that Mr. Brown first notified the law school
of his conviction in November, 2000, the first semester of M r. Brown’s second year of law
school, when M r. Brown explained to the Dean, first verbally and then in written form, that
he believed he did not have to disclose his conviction because the Public Defender who
represented him had assured him that hisrecord would be expunged. Mr. Brown also alleged
that at the time of the hearing the University’s website contained an application that only
required disclosure of convictions that had not been expunged or pardoned, although he was
unsure whether the application contained that language at the time that he applied for
admissiontothelaw school. Withregard to thisexplanation, the Committee found that, prior
to entering law school, Mr. Brown had taken pardegal courses @& Montgomery College,

which included “Introduction to Legal Systems,” “Criminal Law,” “Legal Research,” and

Rule 5 (b) (2) providesin pertinent part:

If the Committee concludes that there may be grounds for
recommending denial of the application, it shall notify the
applicant and schedule a hearing. The hearing shall be
conducted on therecord and the applicant shall havetheright to
testify, to present witnesses, and to be represented by counsel.

5



“BusinessLaw,” and thus understood the distinction between aconviction and an arrest such
that he knew that the law school application was soliciting the disclosure of both. Moreover,
the Committee noted that Mr. Brown’ s Public Defender denied ever advising Mr. Brown that
his record would be expunged.

Mr. Brown also asserted that, after being terminated by Citizen’s Bank, he gave the
head teller of the branch office where he worked a key for a safe-deposit box containing
approximately $7,000 to $8,000 in cash, which was then recovered by the Bank to be applied
towards restitution. The Committee found, however, that Mr. Brown failed to prove that he
was entitled to credit for the $7,000 to $8,000 because there was no reference to the
discovery and seizure of the money in the federal presentence report nor was there any
documentation to support his claim. The Committee hearing also revealed that,
notwithstanding the $7,000 to $8,000 in cash Mr. Brown claims the Bank recovered, as of
the hearing date, Mr. Brown'’s court-ordered restitution, in fact, had not been satisfied and
that Mr. Brown only began to arrange for satisfaction of the restitution through contact with
SunTrust Bank when the hearing was schedul edin contempl ation of hisadmissiontothe Bar.
Additionally, the Committeefound that the Circuit Court Judgewhotestifiedon Mr. Brown’s
behalf, although informed before employing Mr. Brown of the bank fraud conviction, was

not aware of either Mr. Brown's failure to disdose his conviction on his law school



application or his failure to complete regitution.®
The Committee determined that:

A. That the bank fraud conviction in 1990
coupled with the facts and drcumstances
surrounding the scheme to defraud bank
customers is a course of conduct which involved
serious moral turpitude.

B. That the Applicant’s failure to address,
acknowledge and satisfy the restitution
requirement of the Judgment in a Criminal Case
(Case No. JH-90-0376) is not cons stent with the
fitness required to practice law in Maryland.

C. That the Applicant’ s failureto make afull and
complete disclosure of the criminal incident on
his Law School application, w hether in response
to the question regarding criminal
arrest/conviction or the question regarding
dischargefrom employment, isnot justified by the
belief, past or present, or the assertion, that the
criminal record is expunged.

D. The accomplishments and development of the
Applicant are not without merit and recognition.
However, he has not yet met the burden of
proving, by dear and convincing evidence, good
moral character and present fitnessto practicelaw
in the State of Maryland.

and recommended that Mr. Brown’s application to the Bar be denied.

6 The record before the Committee does not address whether the Circuit Court
Judge who submitted aletter in support of Mr. Brown’s admission was aware at the time of
the hearing of Mr. Brown’ s failure to complete restitution and lack of disclosure on his law
school application.



Pursuant to Rule 5 (c),” the State Board of Law Examiners then gave Mr. Brown an
opportunity to be heard on April 15,2005. Mr. Brown appeared with counsel and presented
five witnesses, all of whom had worked with Mr. Brown, including: three Circuit Court
Judges, all of whom testified telephonically, a former Assistant Public Defender, and the
General Counsel for Morgan State Universty. Mr. Brown also supplied the Board with
numerous documents, including affidavits attesting to his character from: the mother of his
child, stating that, after Mr. Brown’s paternity was established, Mr. Brown had become an
active part of his daughter’s life and initiated child support payments on his own accord,;
former managersfrom previousjobs; aclassmate from law school; aclassmate from college
and a classmate from high school, in addition to an affidavit from Emmanuel Bailey, former
Manager of the branch office of the Bank where Mr. Brown was employed, stating that he
and Jerilynn Taylor, former Assistant Vice President of the Bank, opened up the safe deposit
box and recovered thousands of dollars. Healso supplied copies of | ettersthat he had penned
to Dana Bruce, paralegal with SunTrust Bank, affirming that Mr. Brown had completed
payment of restitution to the Bank asof October 2004 and another to Ms. Taylor requesting

that she provide any information she may have regarding the recovered cash. In response,

Rule 5 (c) providesin relevant part:

Hearing by board. If the Board concludes &fter review of the
Committee’ s report and the transcript that there may begrounds
for recommending denial of the application, it shall promptly
afford the applicant the opportunity for a hearing on the record
made before the Committee.



aletter was submitted to the Board by Ms. Taylor disclaiming Mr. Brown’s contention that
she had recovered cash from a safe deposit box.

The record devel oped before the Board also reflected that in October of 2004, Mr.
Browntelephoned Ms. Dana Bruce, a paralegal with SunTrust Bank, to discuss completion
of hisrestitution, andthat heinitially identified himself to her asan attorney. The Board was
unable to ascertain w hether M r. Brown had satisfied hisobligation to makerestitution, which
Mr. Brown had calculated to be $3,650 in September, 2004, and which he paid in October,
2004, or whether a safe deposit box had been found.

In addition to the Committee’s finding that Mr. Brown denied both his bank fraud
conviction and termination from Citizen's Bank on his law school application, the Board
record further revealed that at thetime Mr. Brown was applying to law school he understood
what it meant to be charged with a crime as opposed to being convicted of a crime, but was
not aware of the procedural nuancesfor expungement of afederal conviction asdistinguished
from a state conviction. Upon attending hisfirst year of law school, however, Mr. Brown
asserted that he had learned that, unlike a conviction of a state crime, a federal conviction
requiresapresidential pardonfor expungement, which he had not received, thereby requiring
disclosure of the conviction to the law school. Additionally, although within the record of
the Committee, the Board addressed, for the first time, the fact that Mr. Brown had not
reveal ed his incarceration on the resume that he attached to his law school application by

indicating that he was employed during that time. The Board report included Mr. Brown’s



statement that it was not his intention in attaching the inaccurate resume to make the law
school believe that he never was incar cerated.

Testimony before the Board also reveal ed that none of the five witnesses presented
by Mr. Brown at the hearing was aware of his failure to disclose his termination from
employment and conviction of bank fraud on hislaw school application, the falsification of
employment dates on the resume attached to the application, and his neglect in completing
the court-ordered restitution. Moreover, none of M r. Brown’s employers prior to or during
law school was aware of his conviction. To thisend, Mr. Brown testified before the Board
that none of these employers had required him to fill out an application or disclose whether
he had any prior convictions during theapplication process. He furthertestified that he was
placed at Howrey & Simon, a law firm at which he worked before law school, through a
temporary agency, and that he had disclosed his conviction to thetemporary agency, when
required to do so.

The B oard decided by a majority of four to three that,

[w]hile the Board believes he was opportunistic with regard to
hislaw school application, restitution and his dealingswith Ms.
Bruce at SunTrust Bank, the majority does not believe these
incidents to be determinative with regard to the applicant’s
rehabilitation.

The crime for which the applicant was convicted occurred
fifteenyearsago. Theapplicant wastwenty-four yearsold at the
time. In spite of the conviction, he continued working and
completed hiseducation. Heisnow married with two children.

He has no record of committing further crimes. The record
reflects the applicant’ s remorse for his actions of fifteen years

10



ago. The applicant has presented positive testimony regarding
hiswork and integrity, including two Judgesfrom Circuit Court
in Montgomery County, one from the Circuit Court for
Baltimore City and two members of the Maryland Bar. His
employment referencesindi cate aconscientiouswork recordand
did not indicate criminal activity.

Pursuant to Rules 5 (c) and (d),® a show cause hearing was held before this Court to

determine whether it should accept the Board’ s recommendation.

II. Standard of Review

Rule 5 (c) and (d) provide in relevant part:

(c) Hearing by board. . . . If the Board decides to recommend
denial of the application in its report to the Court, the Board
shall first give the applicant an opportunity to withdraw the
application. If the applicant withdraws the application, the
Board shall retain therecords. Otherwise, it shall transmittothe
Court areport of its proceedingsand arecommendation asto the
approval or denial of the application together with all papers
relating to the matter.

(d) Review by Court. (1) If the applicant elects not to
withdraw the application, after the Board submitsits report and
adverse recommendation the Court shall requirethe applicant to
show cause why the application should not be denied.

(2) If the Board recommendsapproval of the application
contrary to an adverse recommendation by the Committee,
within 30 days after the filing of the Board’'s report the
Committee may file with the Court exceptions to the Board’s
recommendation. The Committee shall mail copies of its
exceptions to the applicant and the Board.

(3) Proceedings in the Court under this section shall be
on the records made before the Character Committee and the
Board. If the Court deniesthe application, theBoard shall retain
the records.

11



Theissue before usiswhether M r. Brown possessesthepresent good moral character
to practice law. In Re Application of Hyland, 339 Md. 521, 535, 663 A.2d 1309, 1316
(1995). Good moral character isrequired for admission to any Bar and is denoted by “those
gualities of truth-speaking, of a high sense of honor, of granite discretion, of the strictest
observance of fiduciary responsibility.” Id. at 534, 663 A.2d at 1315 (quoting Schware v.
Board of Bar Examiners, 353 U.S. 232, 247, 77 S.Ct. 752, 760, 1 L .Ed.2d 796, 806 (1957)
(Frankfurter, J., concurring)).

When an applicant has engaged in criminal activity, to meet his or her burden of
proving good moral character and fitness for the practice of law pursuant to Rule 5 (a), the
applicant must show that “he has so convincingly rehabilitated himself that it is proper that
he become a member of a profession which must sand free from all suspicion.” In Re
Application of A.T., 286 M d. 507, 514, 408 A.2d 1023, 1027 (1979); In Re Application of
Allan S., 282 Md. 683, 690, 387 A.2d 271, 275 (1978). Thus, “the absence of good moral
character in the past is secondary to the existence of good moral character in the present,”
Application of Allan S., 282 Md. at 691, 387 A.2d at 275, and the past conviction merely
“adds to his burden of establishing present good character by requiring convincing proof of
his full and complete rehabilitation.” In Re Application of Dortch, 344 Md. 376, 387, 687
A.2d 245, 250 (1997) (quoting Application of Allan S., 282 Md. at 690, 387 A.2d at 275).
Factors considered when an applicant presentsaprior conviction are: whether the conviction

was of a crime of moral turpitude; the time of its commission; other relevant circumstances

12



involved; the fact that the burden rests upon the applicant to prove his good moral character;
and then, most importantly, whether the applicant has been rehabilitated. In re Application
of James G., 296 Md. 310, 316-17,462 A.2d 1198, 1202 (1983); Application of Allan S., 282
Md. at 692, 387 A.2d at 277.

Althoughthe Board srecommendationto admitMr. Brownisentitled to great weight,
because this Court is charged with “the primary and ultimate responsibility for regulating the
practiceof law and the conduct and admission of atorneys inthis Stae,” we make our own
independent assessment of the applicant’s present moral character based upon the records
assembled before the Committee and the Board. Rule 5 (d)(3); Application of Hyland, 339
Md. at 536, 663 A.2d at 1316; In Re Application of Charles M., 313 Md. 168, 178-80, 545
A.2d 7,12 (1988); In Re Application of K.B., 291 Md. 170, 177, 434 A.2d 541, 544 (1981);
Application of Allan S., 282 M d. at 690-91, 387 A.2d at 276.

III. Discussion

Mr. Brown argues that he has rehabilitated himself since being convicted of bank
fraud in 1990. Hecontends that his rehabilitation is demonstrated by the fact that, since his
conviction, he has held two positions of trust involving the accounting for monies without
incident, aswell as completed his college education and put himself throughlaw school. He
also contendsthat three judgestestified that he possessestherequisite moral character before
the Board, two of whom supervised him, in addition to two members of the Maryland Bar,

all of whom were aware of Mr. Brown’s federal conviction. Mr. Brown also points out that

13



when the Bank approached him regarding the crime, he readily confessed and fully
cooperatedwiththe FBI’ sinvestigation, and hedid not contest hisguilt, but rather pled guilty
to the crime. Additionally, Mr. Brown asserts that he made restitution of $7,000.00 to
$8,000.00 of the stolen moniesto the Bank at the time of hisconviction by turning over akey
to a safe deposit box where he had placed some of the funds. Mr. Brown also contends that
he has since made full restitution to the Bank. Mr. Brown argues that he has met his burden
of proof and his admission should be granted. We disagree.

In the case sub judice, Mr. Brown was convicted of bank fraud, a crime of moral
turpitude. See Attorney Grievance Commission v. Shaffer, 305Md. 190, 196, 502 A.2d 502,
505 (1986). The conviction occurred over thirteen years ago, which, although is a
“significant and substantial” passage of time, Applicationof A.T., 286 Md. at 515, 408 A.2d
at 1028, itisalsoasignificantperiod of timefor Mr.Brown to have rehabilitated himself and
established that he presently possesses good moral character. Mr. Brown has not, however,
exploitedthat opportunity, asis evidenced by hisdereliction in completing his court-ordered
restitution, failure to disclose both his conviction and his termination from employment at
Citizen’s Bank on hislaw school application, concealment of his term of incarceration on
the resume that he attached to that application, and recent misrepresentation of himself asa
lawyer.

Mr. Brown presents a complex labyrinth regarding whether he has completed the

restitution ordered by afederal court over fifteen yearsago. A lthough Mr. Brown claimsto
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have completed restitution, there is no record of the $7,000 to $8,000 dlegedly recovered
from a safe deposit box in the federal presentence report or any federal probationary
document, or withthe Bank. A Ithough Emmanuel Bailey, Mr. Brown’ smanager at the Bank,
swore in an affidavitthat he and Jerrilyn Tayl or together recovered thousandsof dollars, Ms.
Taylor has disavowed those assertions. Whether Mr. Brown actually paid the $7,000 to
$8,000 remainsin issue; he has failed to carry his burden of proof with respect to this aspect
of hisrehabilitation.

In In Re Application of Hyland, 339 Md. 521, 663 A.2d 1309 (1995), the applicant
also failed to meet his burden of proof asto whether he had completed payment of court-
ordered restitution and debts owed to thelnternal Revenue Service. Prior to law school, the
applicant pled guilty to fifteen counts of failure to remit sales taxes in violation of
Pennsylvaniastate law and, in addition to aforty-fiveday prison term, was sentenced to pay
restitution. He also failed to remit federal government employee income tax withholdings,
thereby owing the Internal Revenue Service approximately $125,000 and significant
penalties. We noted that failureto makerestitution “is an important factor in assessing good
moral character,” 339 M d. at 535, 663 A .2d at 1316, and that,

[gliven the duties that attorneys are ordinarily required to
perform, we think that the applicant's failure to carry out his
significant legal obligation to satisfy histax debt to thefederal
government and the Commonwealth of Pennsylvania is
connected to his fitness to practice law. This conduct reflects

adversely on the applicant's personal commitment to the proper
administration of justice, aswell ashishonesty and truthful ness.
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Id. at 538, 663 A.2d at 1317. In conclusion, we found that:
[T]heapplicant hasfaledto satisfy his burden that he presently
possesses those qualities that comprise good moral character
necessary for the practice of law. . . . We believe the record
shows that the applicant does not appreciate the fiduciary
responsibility incumbent upon an attorney when entrusted with
the monies of another person. He does not appreciae the
anal ogy between the tax obligations and the client trust account
responsibilities. . . .
We believe that the applicant's failure to honor his financial
obligations evidences a disregard of a legal obligation and
reflects adversely on hisfitness to practice law.

Id. at 536, 663 A.2d at 1316. Accordingly, we denied the application.

With respect to the many significantlapses of truthfulnessrelated to Mr. Brown’slaw
school application, it isagiven that good moral character includes truthfulness and candor,
and absolute candor is a requisite of admission to the Maryland Bar. See Application of
Hyland, 339 Md. at 535-36, 663 A.2d at 1315-16; Application of K.B., 291 Md. at 181, 434
A.2d at 546; Application of Allan S., 282 Md. at 689, 387 A.2d at 275. In 1999, Mr. Brown
responded in the negative to the questions on his law school application asking whether he
had ever been charged with, arrested for, or convicted of aviolation of law, and whether he
had ever been terminated from employment. Although Mr. Brown has alleged that he was
advised by hisPublic Defender that his conviction was expunged, the same Public Defender
hasdisavow ed this allegation. Also, the alleged expungement doesnot explain Mr. Brown’s

lack of candor regarding his termination from employment with Citizen’ sBank, for which

he has offered no explanation.
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Mr. Brown’s integrity is further impugned by the fact that he also concealed his
incarceration on the resume that he attached to his law school application by affirmatively
statingthat he was employed during the same period. Although during oral argument before
this Court, Mr. Brown's attorney represented that Mr. Brown did not intentionally
mi srepresent his dates of employment to conceal hisincarceration because “in updating the
resumes, the dates got confused” and a “clerical error” occurred, it is difficult, if not
impossible, to believe that anyone could forget that he spent ten monthsin jail.

This Court has denied admission of applicants who, like Mr. Brown, through their
actions, have failed to demonstrate post-conviction rehabilitation. In In Re Application of
K.B., 291 Md. 170, 434 A.2d 541 (1981), this Court denied the application of a candidate
who disclosed on hisBar application that he had committed bigamy but never faced criminal
charges for the offense, who, two weeks after filing that application, became involved in a
mail fraud scheme, and who, the day after he took his first bar examination, opened a
department store credit card under a fictitious name. In denying the application, the Court
opined:

In weighing the evidence of rehabilitation . . . it must be
recognized that we deal here with a continuous course of
criminal activity which was perpetrated by amature adult. K.B.
was 28 and 29 years of agew hen thefraud schemewasin effect.
At age 21 he had become embroiled in the bigamous marriage,
but he told the Character Committee in his application filed
when he was 28 years old , that he had learned his lesson as a
result of that earlier experience. Obviously hedid not. We must

further recognize that the continuous course of criminal activity
occurred while K. B was in his senior year of law school and
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after his completion of law school studies. He had the benefit

of four years of exposure to the ethics and traditions of the

profession.
Id. at 180, 434 A.2d at 546. Likewise, in the case sub judice, Mr. Brown’s actions
demonstrate a continuous course of dishonesty which negates his claim of rehabilitation.

In fact, asrecently as 2004, Mr. Brown continued to be disingenuous when he chose

to identify himself as a lawyer to Ms. Bruce at SunTrust Bank when attempting to get
information relevant to completion of his restitution. While admitting that this action
displayed a complete lack of candor, Mr. Brown claims that he made the misrepresentation
out of sheer frustration in trying to get Ms. Bruce to return his phone calls. Mr. Brown’s
actions not only implicate those concerns reflected in Section 10-601 of the Business
Occupations and Professions Article, which prohibits the unauthorized practi ce of law,’® but
his decision to hold himself out as a lawyer in order to gain an advantage in obtaining

information conflicts with his claim of being rehabilitated. It is understandable that M.

Brownwishesto put his conviction behind him and move onto become aM aryland lawyer;

o Section 10-601 (@) providesin pertinent part:
Unauthorized practice of law

(a) In general. — Except as otherwise provided by law, a person
may not practice, attempt to practice, or offer to practice law in
the State unless admitted to the Bar.

Md. Code (2000, 2004 Repl. Vol.), 8 10-601 (a) of the Business Occupationsand Professions
Article.
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however, misrepresenting his status only reflects poorly upon his present moral character.
Conclusion
Therefore, although we give great weight to the Board’s determination, albeit in a
four-to-three decision, our independent review of the record leads us to conclude that Mr.
Brown hasfailed to meet hisburden of proving that heisfully and completely rehabilitated,
such that he presently possesses the good moral character and fitness required for admission

to the Bar of Maryland. Accordingly, Mr. Brown’s application is denied.

IT IS SO ORDERED.
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To qualify to take the Maryland Bar Examination, and thus, for admission to the Bar of
Maryland, an applicant “must have completed the pre-legal education necessary to meet the
minimum requirementsforadmissionto an American Bar Association approved law school,”
Rule 3 of the Maryland Rules Governing Admission to the Bar, and have graduated, or be
unqualifiedly eligible for graduation, from an ABA approved law school. Rule 4 (a).' In

addition, he or she must apply to take the examination, Rule 2 (a), (c)? and Rule 6 (a), and be

'Rule 4 (a) of the Rules Governing Admission to the Bar of M aryland provides:
“(1) In order to takethe bar examination of this Statea person either shall have
graduated or shall beunqualifiedly eligible for graduation from alawv school.
“(2) The law school shall be located in a state and shall be approved by the
American Bar Association.”

“Rule 2, as pertinent, provides:

“(a) By Application. A person who meets the requirements of Rules 3 and 4
may apply for admisson to the Bar of this State by filing an application for
admission, accompanied by the prescribed fee, with the Board.

* * * *

“(c) Time for Filing.

“(1) Without Intent to Take Particular Examination. At any time after the
completion of pre-legal studies, a person may file an application for the purpose
of determining whether there are any existing impediments to the applicant's
gualifications for admission.

* * * *

“(2) With Intent to Take Particular Examination. An applicant who intends to take
the examination in July shall file the application no later than the preceding
January 16 or, upon payment of the required late fee, no later than the preceding
May 20. An gpplicant who intends to take the examination in February shall file
the application no later than the preceding September 15 or, upon payment of the
required late fee, no later than the preceding December 20. ...”

Rule 6 (a) provides:




of “good moral character’ and “fit[] for the practice of law.” Rule5 (a).> Asto the proof of
the latter, the burden is on the applicant. Rule5 (a).

Rule 5 prescribes the procedure by whichthe moral character and fitness of an applicant
for admission to the Bar of Maryland is assessed and whether he or she will be admitted is
determined. It isathree step process. the Character Committee conducts an investigation,
consisting of, inter alia, interviewing the applicant, verifying the accuracy of representations
in the questionnaire, contacting references, evaluates the applicants character and fitness for
the practice of law, and reports the results, with its recommendation, to the Board of Law

Examiners. Rule5(b) (1).* If itsinvegigation orreview reveal s grounds for recommending

“(a) Filing. An applicant may file a petition to take a scheduled bar examination if
the applicant (1) is eligible under Rule 4 to take the bar examination and (2) has
applied for admission pursuant to Rule 2 and the application has not been
withdrawn or rejected pursuant to Rule 5. The petition shall be under oath and
shall befiled on the form prescribed by the Board.”

®Rule 5 governs “ Character review.” Section (a) provides:

“(a) Burden of Proof. The applicant bears the burden of proving to the

Character Committee, the Board, and the Court the applicant’s good moral

character and fitness for the practice of law. Failure or refusal to answer fully

and candidly any question set forth in the application or any relevant question

asked by a member of the Character Committee, the Board, or the Court is

sufficient cause for a finding that the applicant has not met this burden.

“(e) Continuing review. All applicants remain subject to further Committee review
and report until admitted to the Bar.”

“(b) Investigation and report of character committee. (1) On receipt of a character
guestionnaire forwarded by the Board pursuant to Rule 2 (d), the Character Committee shall
(A) through one of its members, personally interview theapplicant, (B) verify thefacts stated
in the questionnaire, contact the applicant’ s references, and make any further investigation
it finds necessary or desirable, (C) evaluae the applicants character and fitness for the
practice of law, and (D) transmit to the Board a report of its investigation and a
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denial of the applicant’s application, the Committee must conduct a hearing, at which the
applicant may be represented by counsel, offer evidence and testify, and atranscript of which
will accompany its report and recommendation to the Board. Rule 5 (b) (2).° The Board
reviews the Committee’s report and recommendation and, if the Committee conducted a
hearing, the transcript of the hearing. It will conduct a hearing if it concludes that there are
grounds for recommending denial of the application. The Board submits its report and
recommendation to this Court. Rule 5 (c).® Unless the applicant withdraws his or her

application, this Court will hold a hearing on “the records made before the Character

recommendation as to the approval or denial of the application for admission.”

*(b) (2) If the Committee concludes that there may be grounds for recommending
denial of the application, it shdl notify the applicant and schedule a hearing. The hearing
shall be conducted on the record and the applicant shall have the right to tegify, to present
witnesses, and to be represented by counsel. A transcript of the hearing shall be transmitted
by the Committee to the Board along with the Committee’ s report. The Committee’s report
shall set forth findings of fact on which the recommendation is based and a statement
supportingthe conclusion. The Committee shall mail acopy of itsreport to the applicant, and
a copy of the hearing transcript shall be furnished to the applicant upon payment of
reasonable charges.”

% (c) Hearing by board. If the Board concludes after review of the Committee’ sreport

and the transcript that there may be grounds for recommending denial of the application, it
shall promptly afford the applicant the opportunity for a hearing on the record made before
the Committee. The Board shall mail a copy of its report and recommendation to the
applicant and the Committee. If the Board decides to recommend denial of the application
initsreportto the Court, the Board shall first give theapplicant an opportunity to withdraw
the application. If the applicant withdrawsthe application, the Board shall retain the records.
Otherwise, it shall transmit to the Court a report of its proceedings and a recommendation
asto the approval ordenial of the application together with all papersrelating to the matter.”
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Committeeand the Board.” Rule5 (d) (3).” That hearing will either be on a show cause order
requiring the applicant to show cause why the Board adverse recommendation should not be

accepted, Rule 5 (d) (1);® see Application of Hyland, 339 Md. 521, 526, 663 A.2d 1309,

1311 (1995), or, when the Board recommends admission, contrary to the Committee’s
recommendation that the application be denied, on exceptions filed by the Committee. Rule
5(d) (2).°

As required by Rule 5 (b), the Character Committee interviewed the applicant,
investigated his character, including his criminal record, and held ahearing at which ittook
testimony and evidence relating to his character and his post-conviction rehabilitation. It
found that the applicant did not possessthe quality of character necessary for admission to
the Bar. Therefore, the Committee reported to the Board, that the applicant had not proven
by clear and convincing evidence that he had been sufficiently rehabilitated. Accordingly,
it recommended to the Board that the applicant’s application for admission be denied.

Subsequently the Board of L aw Examiners, under Rule 5 (c), has the responsibility to

™(3) Proceedingsin the Court under this section shall be on the records made before
the Character Committee and the Board. If the Court deniesthe application, the Board shall
retain the records.”

8 (d) Review by court. (1) If the applicant elects not to withdraw the application, after
the Board submits its report and adverse recommendation the Court shall require the
applicant to show cause why the application should not be denied.”

%(2) If the Board recommends approval of the application contrary to an adverse
recommendation by the Committee, within 30 days after the filing of the Board’ s report the
Committee may file with the Court exceptions to the Board’s recommendation. The
Committee shall mail copies of its exceptions to the applicant and the B oard.”
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review the Character Committee’s findings, make an independent determination as to the
applicant’s character and rehabilitation, and report, with recommendation to the Court of
Appeals. Not only doesthe Board review the Committee’ sreport and recommendation, but
itisalso afirst-level fact-finder. Thisis so because, pursuant to Rule 5 (c), the Board, under
somecircumstances, isrequired to hold an evidentiary hearing, at which evidenceis accepted
and testimony is taken, which entails observing witness demeanor and making credibility
determinations, just like a trial court.’® The Board, theref ore, often makes, and, in fact, is
required to make, factual findings, whether they are contradictory to those of the Character
Committee, or not.

The Board held a hearing in this case, at which the applicant, and others, testified. After
this hearing, the Board made its own factual findings and recommendations. The Board,
unlikethe Character Committee, determined that Brown had been rehabilitated and presently
possessed good moral character and fitness to practice law in this state. Thus, it
recommended to the Court of Appeals that the applicant be admitted to the Bar. In so
recommending, the Board must have found the applicant’ s explanationsregardinghisoriginal
crime, his court-ordered restitution, his failure to note his conviction on his law school
application, hisflawed resume, and his misrepresentation of himsdf as an attorney credible,

and must have believed him to be a candid witness Otherwise, it would not have

19 The determination of the facts isbased in part upon the credibility of the witness.
In this way, when his or her motive or intention is at issue, an applicant’s credibility is
indelibly bound with the facts, and must be reviewed accordingly.
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recommended his admission.
The applicant seeks admission to the bar after conviction of bank fraud, a crime
implicating the applicant’ s honesty, an attribute particularly important in alawyer. Fellner

v.Bar Ass'n, 213 Md. 243, 131 A.2d 729 (1957); Inre Meyerson, 190 Md. 671,59 A.2d 489

(1948). Such aconviction is not absolutely disqualifying, however. Thereis no litmus test
for moral character or fitnessfor the practice of law. Allan S., 282 Md. at 690, 387 A. 2d at
275. This Court has, however, enunciated factors and considerations to be consdered:
“Where, as here, an applicant for admission to the Bar is shown to have committed
a crime, the nature of the offense must be taken into consideration in determining
whether his present moral character is good. Although a prior conviction is not
conclusiveof alack of present good moral character, particularly where the offense
occurred anumber of years previousto the applicant’ srequest for admission, it adds
to his burden of establishing present good character by requiring convincing proof
of hisfull and complete rehabilitation. Thus, a prior conviction must be taken into
account in the overall measurement of character and considered in connection with
other evidence of subsequent rehabilitation and present moral character. It is not
without significancein thisregard, as bearing upon moral fitness, that an applicant

for admission to the bar refuses to admit his criminal conduct.

“The ultimatetest of present mord character, applicableto original admissionstothe



Bar, is whether, viewing the applicant' s character in the period subsequent to his
misconduct, he has so convincingly rehabilitated himself that it is proper that he
becomeamember of a profession which must gand free from all suspicion. Thatthe
absence of good moral character in the past is secondary to the existence of good
moral character in the present is acardinal principle in considering applications for

original admission to the Bar.”

Allan S., 282 Md. at 690, 387 A.2d at 275.

Although “we do not apply the ‘substantial evidence' test applicable to court review of
decisions of administrative agencies” and we are required to “make our own independent
evaluation of the applicant's present moral character based ‘upon the records made by the

Character Committee and the Board,”” Application of Allan S., 282 Md. 683, 691, 387 A.2d

271, 276 (1978), quoting Rule 4 ¢, now Rule 5 (d) (3), the Board’ s recommendation, whether
it isthat an applicant does not possesstherequisite moral character fitness, id. at 690-91, 387

A. 2d at 276; Application of Hyland, 339 Md. at 536, 663 A.2d at 1316, or that the applicant

hastherequisite moral fitness, Applicationof A.T., 286 Md. 507, 515, 408 A.2d 1023, 1028

(1979), is, nevertheless, entitled to great weight. Indeed, that this Court accepts the
recommendation of the Board isthe rule and the failure to do so, the exception. See In the

Matter of the Application of William H. Hyland, 339 Md. 521, 536, 663 A.2d 1309, 1316

(1995); In the M atter of the Application of CharlesM ., 313 Md. 168, 178, 545 A.2d 7, 12




(1988); In re Application of MariaC., 294 M d. 538, 451 A. 2d 655 (1982); Inre Application

of G.L.S., 292 Md. 378,439 A.2d 1107 (1982); Inthe M atter of the Application of A.T ., 286

Md. 507, 515, 408 A.2d 1023, 1028 (1979). See also I n re Sanderson, 387 Md. 352, 875 A.2d

702 (2005); Inre Costanzo, 385 Md. 122, 867 A.2d 1039 (2005); Inre L awson, 380 Md. 194,

844 A.2d 405 (2004); In re Application of Rosendde, 372 M d. 691, 816 A.2d 68 (2003); In

re Application of Alonso, 372 Md. 136, 812 A.2d 291 (2002); In re Gardner, 368 Md. 505,

796 A.2d 90 (2002); InreLevenson, 356 Md. 1, 736 A .2d 1056 (1999); In re Alexander, 355

Md. 284, 734 A.2d 241 (1999). Infact, inthepreviousthirty years, we have refused to accept
the Board’ s recommendation only nine times out of an approximate sixty-five cases. Seeln

re Application of Boccone, 373 Md. 358, 818 A.2d 1077 (2003) (order only); InreHersh, 354

Md. 329, 731 A.2d 438 (1999) (order only); Application of Vann, 349 Md. 101, 707 A.2d 87

(1998) (order only); Application of Dortch, 344 Md. 376, 687 A.2d 245 (1997) (order only);

Applicationof J.L.L ., 304 Md. 394, 499 A.2d 935 (1985) (order only); Application of George

B.. 297 Md. 421, 466 A.2d 1286 (1983); Application of K.B., 291 Md. 170, 434 A.2d 541

(1981); Application of David H., 283 Md. 632, 392 A.2d 83 (1978); Application of Allan S.,

282 Md. 683,387 A.2d 271 (1978). Only infour of thesecasesdid weissue anopinion rather

than an order. See Application of George B., 297 Md. 421, 466 A.2d 1286 (1983);

Application of K.B., 291 Md. 170, 434 A.2d 541 (1981); Application of David H., 283 Md.

632, 392 A.2d 83 (1978); Application of Allan S., 282 M d. 683, 387 A.2d 271 (1978).

In those instances in which we declined to follow the Board’s recommendation with



respect to the grant or denial of an applicant’s application for admission, factual
determinations were not dispositive or evenin conflict. Infact, thefactsinthose caseswere
clear and undisputed and there were no credibility issues to be resolved. In Allan S, for
example, the parting of the ways between the Court and the Board had to do with the
weighing process. The fact of his criminal behavior having been established, what it
predicted with respect to his future actions and what to make of the subsequently established
facts pertaining to the applicant's rehabilitation were the matters to be considered and
weighed. The Board’srecommendation focused backward on the criminal action and on its
disbelief of the motive for it offered by the applicant. Rejecting that approach, this Court
pointed out:
“We think the Board has afforded controlling weight to that part of the applicant's
testimony that involvesthe 1971 theft and has given insufficient consideration to his
present moral character and the evidence of hisrehabilitation since the commission
of that offense. It must be remembered that appli cant'sfirst offenseoccurredin 1966,
elevenyears prior to the hearing before the Board; the 1971 offense occurred almost
seven years prior to that hearing. While there can be no doubt that each of these
offenses, though petty in nature, involved moral turpitude, the applicant readily
admitted that he committed the crimes even though he was never tried or convicted
of either of them. In this resgpect, he was most candid with the Board and we cannot
agree, in view of therecord in this case, that the applicant did not admit that his acts
were morally wrong and indefensible. On the contrary, he did so repeatedly, both
before the Character Committee and the Board, and we are satisfied that he is deeply
distressed that he participated in such conduct.”
282 Md. at 691, 387 A. 2d at 276.

In David H., the Court again weighed the facts and circumstances differently than did

the Board. 283 Md. at 640, 392 A.2dat 87. Again, thefacts of the criminal conduct were



not at issue, nor were there any factual determinations to be made that depended on the
applicant’s credibility. Whereas the Board, on this occasion, focused on the applicant’s
future, asit projected it from the applicant’ sbehavior subsequent to the criminal activity that
wasthe subject of the proceedings, concluding “ that hisactionssnce 1972 speak as elegantly,
or more so, than his oral testimony, and that the risk [of recurrence] is slight. In short, we are
satisfied that (the applicant) has been rehabilitated,” id. at 638, 392 A.2d at 86, the Court
focused on the past and, distinguishing Allan S., noted:
“Unlike the circumstances in Allan S., the present applicant's criminal conduct, by
his own admission, persisted over an extended period of time. The thefts committed
by the applicant were not, asin Allan S. isolated criminal transgressions; rather, they
constituted a continuous course of criminal activity which the applicant did not see
fit to terminate until after his graduation from college.”
Id. at 640 392 A. 2d at 87. That and the fact that
“the applicant's determination to conclude his criminal activity apparently did not
flow from an ‘inborn’ resolve to change his moral character; rather, the change was
wrought as a result of the consequences to the applicant which emanated from his
prosecutionfor thosetheft offensesfor which hewas apprehended by the police.Had
he not been caught, the applicant, according to his own account, may well have
continued to steal,”

id. at 640, 392 A. 2d at 87-88, and that “therehabilitative period” wasonly approximatelyfive
years and the applicant was rather young, only 28, and could reapply, the Court concluded:
“at this time the applicant has not ‘so convincingly rehabilitated himself that it is
proper that he become a member of a profession which must stand free from all

suspicion.’”

Id. at 641, 392 A. 2d at 88, quoting Allan S., 282 M d. at 690, 387 A .2d at 275.

The nature of the criminal activity engaged in by the applicantin K.B. was also not in
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dispute; as characterized by the Court, “[i]n the present matter, we do not deal with asingle
transgression. Four separate fraudulent applications for credit accounts are involved.” 291
Md.at 177,434 A.2dat 545. And those multipletransgressionsinvolved some 100 transactions
and extended over a period of about fifteen months. Id. at 177-78, 434 A. 2d at 545. The
Board’ s recommendation was based on its conclusion that the applicant had a“soleslip from
grace” and that he had made restitution for the fraudulent transactions. The Court rejected
this charitable characterizaion of the applicant’s criminal actions and determined that the
Board’ s conclusion with respect to restitution did not follow from the record evidence:

“After K.B’sarrest in November of 1975 he continuedto work for the title company

until his sentencing in July of 1976. There is no indication that the applicant

undertook to make any restitution during that period. The applicant tegified he made

apayment of several hundred dollarsto Amoco prior to leavingfor prison. Following

his confinement, the applicant had been employed continuously since February of

1977, but he did not resume making any restitution until November 1977. The plan

of partial restitution, which was acceptable to Amoco, was arranged by K.B.'s

attorneyinobviouspreparationfor theNovember 1977 hearing beforethe Board. We

are far from convinced that the plan of partial restitutionwas prompted by afull and

complete rehabilitation which occurred two years earlier at the time of arrest.”
Id. at 179, 434 A.2d 545. Further weighing the evidence as to rehabilitation, the Court
expressed concern with regard to what it discerned to be a “continuous course of criminal
activity ... perpetrated by a mature adult. K.B. was 28 and 29 years of age when the fraud
scheme was in effect.” 1d. at 180, 434 A.2d at 546. We concluded that we had:

“thevery distinctimpressionthat thisapplicant's past criminal problem resulted from

the perceived necessity to maintain a desired level of social prestige which, in this

case, involved operating a car, and from a willingness to risk violating serious

criminal lawsin order to do so. Every experienced practitioner knows of caseswhere
an attorney hasyielded to the temptation to ‘borrow’ clients’ funds entrusted to him
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because of the pressureto maintain acertain social statuswhilewaiting for somefees

to come in. It isbecause of the great risk to the public in admitting to the Bar one

who has exhibited this serious character flaw that we requirethe evidence of present

moral fitness to ‘unequivocally demonstrate ... full and complete rehabilitation.’”
Id. at 181, 434 A.2d at 546, quoting David H., 283 Md. at 641, 392 A.2d at 88.

George B., 297 Md. 421, 466 A.2d 1286, is reflective of what was essentially a policy
decision by the Court. There, the applicant was denied admission, although both the B oard
and the Character Committee recommended to the contrary, because only six years had
elapsed since hisrelease from prison for the felony of fense of attempted armed bank robbery,
which, we noted, involved an exchange of gunfire between the applicant and a bank guard

and, therefore, was*“ acriminal transgression of amost serious nature, exceeding thatinvolved

inln Re Application of G.L.S., 292 Md. 378, 439 A.2d 1107 (1982),” 297 Md. at 421, 466

A.2d at 1286, and “th[at] rehabilitative period ... [was| of insufficient duration, considering
the gravity of the offense committed, to permit establishment of therequisitemoral character
fitness prerequisite to admission to theBar of Maryland.” Id. at 422, 466 A.2d at1286.
Those cases are not this one. While in those cases, there were no critical credibility
issues that had to be resolved contrary to their resolution by the Board, only questions
concerning the appropriate balance to be druck in the interest of the integrity of the
profession, here, the applicant’s credibility and the issue of proper balancing are inextricably
bound up with factual issuesviewed and resolved one way by the Committee and themgjority,
as per the majority opinion, and the opposite way by the Board. For example, central to the

guestion of the applicant’ s rehabilitation was the question of whether he had made restitution
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and whether it wascompleterestitution. In turn, arelated questioninvolved money allegedly
in a safe deposit box, and, in particular, its existence, its disposition, and whether, as
contended by the applicant, it was used f or the payment of restitution.

Where thefactsarenot in digoute, how one eval uatesthem does not implicate fact-finding
and credibility determinations. Where, however, the facts are disputed so that credibility
determinations are implicated, as for example, relating to motive, the factual findings by the
trier of fact, in thisinstancethe Board, may be critical. In order to evaluate the facts, it must
be clear what the facts are and what the facts are will, in many instances, turn on whether the
trier of fact credits or discredits a particular witness.

There are factual disputes in this case, largely those relating to motive and intent, but
factual determinations, nevertheless. And those determinations depend on assessment of the
witness's, in this case the applicant’s, credibility. With respect to the money in the safe
deposit box, the Board found that “ many credibleexplanations were given asto the exigence
of the money in the safe deposit box. The money was never properly accounted for.”
Although it did not expressly state that it accepted, and believed, the applicant with respect
to the issue, the opposite concluson would be illogical and inconsistent, given the Board’'s
recommendation that the applicant be admitted to the M aryland Bar. Similarly with regard
to the whether the applicant completed restitution, i.e. paid it in full, rather than stating an
unequivocal finding that the applicant had madefull restitution, the Board commented, “there

is conflicting evidence” on the issue. Its recommendation that the applicant be admitted
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speaks volumes, however, and suffices to make clear that it resolved the conflict in the
applicant’sfavor.

A question was raised as to whether the applicant, while his character review was
proceeding and he wasattempting to arrangerestitution, misrepresented himself asan attorney
in telephone calls to a bank employee. The applicant did not disputethe representation, but
maintained that his motive was simply to get the employee to return his call, which she had
not done earlier. Again the Board did not specifically find that the applicant’ s motive was
as he testified; however, again, such afinding was the only one consistent with the Board’s
recommendation. If the motive was found to have been for some other purpose, | simply
cannot imagine the Board recommending the applicant’ s admission.

The same observations can be made with respect to the applicant’ s explanation for the
failure to disclose his conviction on his law school application and for the errors on his
resume. More telling than the lack of explicitness of the Board’s conclusions concerning
these particularissuesisthe fact that the Board had determined that the applicant wasmorally
fit for admission tothe Bar. Explanationsthat were misleading, or intended to be, would not
qgualify the applicant for such a recommendation.

The majority, in reviewing the Board’ s recommendation that the applicant be admitted,
gives absolutely no deference or even any consideration to the Board’s factual findings
regarding hisintent and credibility. Instead, it questionsthe applicant’ smotivesat every turn

and resolves issues as to which credibility is dispositive, without any regard to the Board’s
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determination. It refers to the applicant’s alleged failure to complete restitution as a

dereliction, In the M atter of the Application of EmseanLaVinci Brown for Admission to the

Bar of Maryland, Md. _, , A.2d_, (2006) [slipop. at 15], notwithstanding that

the Board necessarily must have found that the applicant completed restitution. It viewsthe
applicant’ sexplanation concerning the money containedin the safe deposit box asa” complex
labyrinth,” and suggests, again contrary to the necessary finding of the Board, that the
applicant has actually not completed restitutionat all. Id.at _, A.2dat__ [slip op.at 15-
16]. TheBoard’ sfinding asreflected in its recommendation to the contrary notwithstanding,
the majority characterizes as concealment the applicant’s explanation for his failure to note
eitheragap or aprison sentenceonhisresume,id.at __, A.2dat__ (2006)[slip op. at 18],
and, in effect makes a finding of its own, “it is difficult, if notimpossible, to believe that
anyone could forget that he spent ten monthsinjail.” Id.at _, A.2d _ [slip op. at 18].
Regarding the attorney misrepresentation issue, without any referenceto what theBoard must
have found in that regard, the majority expresses disbelief that the applicant would have
engaged in such behavior lely out of sheer frustration. Id.at __,  A.2dat __ [slip op. at
19]. In short, the majority directly contradicts the record made by the Board.

Rule 5 (d) (3), to be sure, requiresthat “[ p]roceedings in this Court ... be on the records
made before the Character Committee and the Board.” | am also awarethat in Allan S., this

Court pointedly stated that our comment in Character Committee v. Mandras, 233 Md. 285,

288, 196 A.2d 630, 631 (1964), that “the Board's findingsof fact are presumptively correct
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or at least entitled to weight where based upon the testimony of witnesses whose credibility
may be in issue,” pre-dated the addition of Rule 5 (d) (3) to the Rules Governing the
Admissionto the Bar Of Maryland. The suggestion is of course, that the fact-finding of the
Board no longer is presumptively correct.

That the proceedings in this Court are to be on the records made beforethe Committee
and the Board does not mean, and cannot mean, that the Court may pick and choose the fact-
findings to credit. It may, of course, determine whether any factual finding is clearly
erroneous, but that does not equate to its being permitted to choose between conflicting
findings.™ Otherwise, the Board’'s recommendations would be reduced to simpl e suggestions
and itsrole would be essentially meaningless. Certainly thisis notthe intent of Rule 5 (d) (3)
or of our jurisprudence on the subject.

| accept the Board’ s factual findings, and with those findings properly considered in the

balance, | believe the Board got it right. |1 would admit the applicant to theBar of Maryland.

“Applicationof Hyland , 339 Md. 521, 539, 663 A.2d 1309, 1317 (1995) provides an
example of the proper use of the records devel oped before the Committee and the B oard, to
uncover and focus on any inconsistencies, contradictions, and/ or evasiveness that the
applicant's testimony before the Committee and the Board may contain.
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