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The Circuit Court for Montgonery County convicted appel |l ant
Jose E. Argueta for carrying a conceal ed dangerous or deadly
weapon. The court subsequently inposed an eleven-nonth
sentence, which was suspended in favor of eleven nonths of
supervi sed probation. Appel l ant appeals his conviction and

raises the follow ng i ssues for our review

1. VWhet her t he trial court erred in
failing to suppress the Defendant’s
st at enent .

2. VWhet her there was sufficient evidence

to support a convi ction of t he
Def endant for violating Article 27, 8§
36.

W answer “yes” to question 1 and therefore reverse
appellant’s conviction; we find it wunnecessary to consider
guestion 2.

Fact s

O ficer Edwardo Lagos of the Mntgonery County Police
Department spotted appellant, along with a group of four other
people, on the sidewalk in the area of Sage and G nnanon Drive
in Montgonery County. Three of the subjects had their hands in
their pockets; the officer interpreted this behavior as a gang
si gn. As he approached the group, the officer noticed a bul ge
in appellant’s front waistband. He asked appell ant whether he

possessed any drugs or weapons. After appellant answered that

he did not, Oficer Lagos received consent from appellant to



search his person. At that tinme, a second police officer
arrived.

O ficer Lagos stood behind appellant and ordered him to
spread his legs and raise his hands over his head. The officer
patted down appellant and pulled out a fourteen-inch knife from
appel | ant’ s wai st band. O ficer Lagos then called out the other
officer’s name in order to make him aware of the discovery, as
the other officer was still wth the other subjects at this
tine. Approximately thirty seconds after the discovery of the
knife, the officer asked appellant what he was doing with the
kni f e. Appellant replied that he was carrying the knife in
order to scare another group of men that had been standing
nearby. Appellant was then instructed to sit down while Oficer
Lagos tried to find out whether the other subjects possessed any
weapons. Appel lant had not been given his Mranda warnings
before he gave his statenent concerning why he had the knife
Appel | ant was handcuffed after his response to the officer’s
question; this was approximately one mnute after the discovery
of the knife.

O ficer Lagos testified that appellant had been arrested for
possession of the knife and conceded that appellant was not free
to go as soon as he saw the knife. The officer further

testified that, although appellant was not free to go after the



knife was discovered, the question pertaining to why appell ant
had the knife was nerely part of the officer’s investigation,
and appellant was not formally arrested until he was placed in
handcuffs and ordered to sit down.

Appel lant argues that he was subjected to custodial
interrogation but not advised of his privilege against self-
incrimnation or his right to counsel before being asked why he
had the knife. Therefore, appellant contends, the trial court
erred in denying his notion to suppress his comment to Oficer
Lagos. We agree.

(a)

St andard of Revi ew

In reviewing the denial of a notion to suppress, this Court

| ooks to the facts adduced at the suppression hearing that are

nost favorable to the State as the prevailing party. In Re:
Patrick Y, 124 M. App. 604, 608-09, 723 A 2d 523 (1999). “I'n
determ ning whether the denial of a notion to suppress . . . is

correct, the appellate court Jlooks to the record of the
suppression hearing, and does not consider the record of the
trial itself.” Trusty v. State, 308 MI. 658, 670, 521 A 2d 749
(1987). In considering that evidence, great deference is
extended to the fact-finding of the suppression hearing judge

with respect to weighing credibility and determning first-1Ieve



facts. VWen conflicting evidence is presented, this Court
accepts the facts found by the hearing judge, unless clearly

erroneous. See Riddick v. State, 319 M. 180, 183, 571 A 2d

1239 (1990); Perkins v. State, 83 MI. App. 341, 346-47, 574 A 2d

356 (1990). “When the question is whether a constitutional
right . . . has been violated, we nake our own independent
constitutional appraisal. W make the appraisal by review ng

the law and applying it to the peculiar facts of the particular

case.” Riddick, 319 M. at 183; see also Ganble v. State, 318
Md. 120, 128, 567 A 2d 95 (1989); State v. WIson, 279 M. 189,
202, 367 A .2d 1223 (1977); West v. State, 124 M. App. 147, 155,
720 A.2d 1253 (1998); Walker v. State, 12 M. App. 684, 695, 280

A. 2d 260 (1971).

Appel  ant argues that his statenment to the officer as to why
he possessed the knife was the only evidence at trial relevant
to his intent to possess the knife. He clains that his Mranda
rights were violated because, at the tine he gave the statenent,
he was interrogated and deprived of his freedom to |eave,

wi t hout havi ng been advised of his Mranda rights.?

The officer conceded that he did not advise appellant of
his Mranda rights before appellant made the statenent in
question. At the suppression hearing, Oficer Lagos’s
testinmony provided:



In Mranda v. Arizona, 384 U S. 436, 478-79 (1966), the

United States Suprene Court stated:

To sunmarize, we hold that when an
i ndi vi dual is t aken into cust ody or
otherwi se deprived of his freedom by the
authorities in any significant way and is
subjected to questioning, the privilege
against self-incrimnation is |jeopardized.
Procedural safeguards nust be enployed to
protect the privilege, and unless other
fully effective nmeans are adopted to notify
the person of his right of silence and to
assure that the exercise of the right wll
be scrupulously honored, the follow ng
nmeasures are required. He mnust be warned
prior to any questioning that he has the
right to remain silent, that anything he
says can be used against himin a court of
law, that he has the right to the presence
of an attorney, and that if he cannot afford
an attorney one wll be appointed for him
prior to any questioning if he so desires.
Qpportunity to exercise these rights nust be
af f or ded to hi m t hroughout t he
i nterrogation.

“The progeny of Mranda has recognized that these warnings

have no constitutional basis, but that they are prophylactic

rules created by judicial decision to safeguard the privilege

agai nst

666,

self-incrimnation.” MAvoy v. State, 70 M. App. 661

523

A.2d 618 (1987) (citations omtted).

Q Thank you. Before you asked himthe
guestion what is this, did you
M randi ze?

A No, | did not.

“Thus,



prelimnary to any decision to exclude evidence because it was
gathered from the crimnal suspect who was not advised of his
Mranda rights is a determnation of whether that evidence
constitutes a statenent stemmng from custodial interrogation.”
ld. at 666-67.

According to Mranda, custodial interrogation has occurred
if and when one is in police custody and is subjected to express
guestioning or its functional equivalent. Mranda, 384 U.S.
436. A conviction nmust be reversed when a statenent is admtted
at trial in violation of Mranda. See Mulligan v. State, 10 M.
App. 429, 432, 271 A . 2d 385 (1970) (“[Alny statenment obtained in
violation of the procedural standards enunciated in Mranda v.
Arizona, 384 U S. 436 is per se to be excluded and the State is
not afforded an opportunity to show that its adm ssion was
harm ess error.”).

M randa's concern was with an
interrogation environnment so oppressive as

to give rise to a presunption of conpul sion
in the context of the Fifth Anendnment

privilege against "compell ed"
self-incrimnation. The concern was wth
the Kafkaesque trappings of the "third
degree. " The drumlike refrain of the
M randa analysis repeated and re-echoed the
theme of "incommunicado interrogation” in a

"pol i ce-dom nat ed at nosphere.™

Jones v. State, 132 Ml. App. 657, 667, 753 A 2d 587 (2000).



I d.

| d.

a time when his Mranda saf eguards were indeed applicabl e.

A scanning of Mranda makes its thrust
preem nently clear. " The def endant
was guesti oned by police of ficers,
detectives, or a prosecuting attorney in a
room in which he was cut off from the

outside world." M randa pointed out that
all of the four cases being dealt with in
t hat unbrel |l a opi ni on "share sal i ent
f eat ures--i ncommuni cado i nterrogation of
i ndi vi dual s in a pol i ce-dom nat ed
at nosphere..." It pointed out that the
maj or danger of t he "I n-cust ody
interrogation” is that its incommunicado
character obscures a | at er j udi ci al

determnation of what really transpired.
"An understanding of the nature and setting
of this i n- cust ody i nterrogation is
essential to our decisions today..."

at 668 (citations omtted).

The constitutional distillate of Mranda
is that self-incrimnation flowng from a

cust odi al interrogation 1is, ipso facto,
conpel led self-incrimnation because of the
i nherent coercionSSt he i nherent
compul si onSSof the custodial interrogation
envi ronnent . In the custodial interrogation

situation, therefore, the <constitutionally
daming elenent of conpulsion can only be
extirpated by the elaborate prophylactic
process of warning and waiver prescribed by
Mranda as the required conpul sion antidote.
Absent the conpulsion, there is no need for
t he anti dote.

at 669.

We shall determ ne whether appellant nmade his statenent

Cust ody

at



Appel | ant argues that he was in custody at the tine he nade
this statenment, and cites several cases in support of this
contention. W agree. Oficer Lagos testified as foll ows:

Q Did the defendant have his hands on his
head?

A. Yes, Sir.

Q Were his feet spread?

A. Yes.

Q Oficer, the defendant was not free to

| eave when you found the knife in his

possession, right?

A.  Right
When of ficer Lagos patted down appellant and pulled out a
fourteen-inch knife from appellant’s waistband, he called out
the other officer’s nanme in order to make him aware of the

di scovery:

Q GCkay. And Oficer Curt was to your |left
| believe you testified?

A. Yes

Q Approxi mately how many feet?

A. Wthin 10 feet.
Appel l ant states that “[t]he police conduct in this case clearly
woul d have communicated to a reasonable person that he was not

at liberty to ignore the police presence and go about his



busi ness,” and cites Orozco v. Texas, 394 U S. 324, 327 (1969),
in support of this contention. In Orozco, the suspect was in

custody even though he was in his own bedroom because he was
under arrest and not free to |eave. The Suprene Court, re-

visiting Mranda, stated: “The M randa opinion declared that

the warnings were required when the person being interrogated

was ‘in custody at the station or otherw se deprived of his
freedom of action in any significant way.’” Id. (quoting
Mranda, 384 U.S. at 477) (enphasis added).

A determnation of whether custodial
guestioning has occurred requires, in the
first I nst ance, a findi ng t hat t he
defendant was in "custody," as that termis
defined in the Mranda opinion. This is by
far the nost litigated aspect of Mranda,
and an issue on which the Suprene Court has
provided little guidance. Conpare Oregon V.
Mat hi ason, supr a, 429 u. S. at 494- 95
(parol ee questioned at police station not
in custody because he was free to | eave) and
Beckwith v. United States, supra, 425 U S.
at 347 (suspect in tax fraud investigation
gquestioned at a private honme where he
occasionally stayed was not in custody) with
Orozco v. Texas, 394 U S 324, 327, 22 L.
Ed. 2d 311, 89 S. C. 1095 (1969) (suspect
guestioned in his bedroom was under arrest,
not free to leave, and thus in custody) and
Mathis v. United States, supra, 391 U S at
4-5 (suspect questioned about tax fraud
while inprisoned on another charge was in
cust ody).



Wiitfield v. State, 287 Md. 124, 137-38, 411 A 2d 415 (1980).°2

Deciding when a person has been
significantly deprived of his freedom of
action so as to be in custody within the
meaning of Mranda depends on the factual
setting surrounding the interrogation in
each case. This issue has frequently been
confronted by the courts of this country,
and a variety of tests have been devel oped
as an aid for making that deci sion.

Id. at 139 (citations omtted).

The majority of courts that have explicitly addressed this
question, however, have adopted an objective reasonable person
approach to determ ning custody. |Id. (citations omtted).

“ * * * [ Clustody occurs if a suspect is led
to believe, as a reasonable person, that he

2Whitfield has been overrul ed on other grounds; In MAvoy,
we st at ed:

In Whitfield, the Court of Appeals held that a
prisoner's statenent concerning the |ocation of a
gun at the jail where he was confined was not

adm ssi bl e because he had not been given his Mranda
war ni ngs, reasoning that the emergency situation
created by the presence of a gun in a prison
provi ded no exception to the mandates of M randa.
It appears, however, that the Suprene Court
subsequent|ly recogni zed an energency exception to
Mranda in N Y. v. Quarles, 467 U S. 649 (1984),
ostensi bly overruling Wiitfield s hol ding.

McAvoy, 70 Md. App. at 667.

Nonet hel ess, we find that Wi tfield was overruled only on
t he emergency situation exception to Mranda, and that its
other findings remain valid law. Therefore, we quote with
approval significant | anguage fromthat case.

10



is being deprived or restricted of his
freedom of action or novenent under
pressures of official authority. * * *
[ T]he custody requirenent of Mranda does
not depend on the subjective intent of the
| aw enforcenent of fi cer-interrogator but
upon whether the suspect is physically
deprived of his freedom of action in any
significant way or is placed in a situation
in which he reasonably believes that his
freedom of action or novenent is restricted
by such interrogation. * * *”

Myers v. State, 3 M. App. 534, 537, 240 A 2d 288 (1968)
(quoting People v. Hazel, 60 Cal. Rptr. 737 (Cal. C. App.
1967)).

I nt errogation

Once it is established that the appellant is in custody, the
next consideration is whether he was interrogated. Appel | ant
contends that he was subjected to police interrogation at the
time he explained why he was carrying the knife.

In Rhode Island v. Innis, 446 U S. 291, 301 (1980), the
Suprenme Court stated: “[T]lhe term ‘interrogation’ under Mranda
refers not only to express questioning, but also to any words or
actions on the part of the police (other than those normally
attendant to arrest and custody) that the police should know are
reasonably likely to elicit an incrimnating response from the

suspect.” 1d. (footnote omtted) (enphasis added).

11



O ficer Lagos testified: I said what are you doing wth
this is exactly what | said,

Appel  ant asserts that O ficer Lagos’s question was designed
to elicit an incrimnating response, and, consequently, is a
form of interrogation that cannot be characterized as routine
guesti oni ng. W agree, and take this assertion one step
further. W note that the officer’s question represents an
interrogation for Mranda purposes regardless of whether it was
designed to elicit an incrimnating response. It is inportant
to note that the actual test, set forth in Innis, is not nerely
whet her the question was designed to elicit an incrimnating
response, but, rather, whether the police officer should know
t hat the question is reasonably likely to elicit an
incrimnating response fromthe suspect.

O ficer Lagos’'s testinmony as to his suspicion of gang
activity at the scene indicates that he should have known that
his question as to why appellant was carrying this knife would
elicit an incrimnating response. It is irrelevant for purposes
of our analysis whether Oficer Lagos was honestly hoping that
appel l ant woul d provide an innocent explanation for carrying the
kni f e. The dispositive factor in this analysis is whether
O ficer Lagos should have known that his question would elicit
an incrimnating response. O ficer Lagos testified to having

12



Six years experience as a police officer and that he initially
approached the subjects because of his suspicion of gang
activity. He should have known that his question was reasonably
likely to elicit an incrimnating response.

The trial judge erred in his position on this issue.® W
recogni ze the possibility, as the trial judge reasoned, that the
officer would have indeed concluded his questioning and |Iet
appellant go if appellant had provided an innocent explanation
as to why he was carrying the knife. Nonetheless, that point is
not pertinent in our analysis. The test in this analysis is not
based on what the officer was thinking, or whether such
expl anation could have prevented appellant’s arrest. In fact,

we are even inclined to agree with the trial judge that the

3The trial judge stated:

Until then, really, what the officer is doing is he
is maki ng a reasonabl e investigation because it is
possi bl e in accordance with the Anderson case that

t he defendant could have said | use that for cutting
up a deer or sone other reason.

The officer doesn’t know for certain what the reason
is for carrying that knife and there could be an

i nnocent purpose... If he had given sone innocent
expl anati on, maybe he woul dn’t have asked himto sit
down and maybe he woul dn’t have arrested him

| amgoing to allow the statenent in because | think
the statenent was nmade before there is an arrest and
before the officer is required to give Mranda
war ni ngs.

13



officer’s question nmay have been designed to produce an innocent
explanation as to why appellant was carrying this knife and that
the officer did not necessarily attenpt to elicit an
incrimnating response. W are even inclined to agree that, had
appel lant given the officer an innocuous response, he nmay have
been free to go at that tinme and not subject to arrest. Having
said that, however, we enphasize that such reasoning is not
appropriate as to whether interrogation took place under
M r anda.

The main factor to be determined is sinply whether the
of ficer should have known that an incrimnating response would
be elicited. A review of the circunstances surrounding the
of ficer’s question denonstrates that it was indeed very probable
that appellant’s response would be incrimnating. Based on
O ficer Lagos's testinony regarding the circunstances present at
the time the knife was discovered, it is apparent that the
officer was convinced that appellant did not have a | egal
purpose for carrying a conceal ed knife. O ficer Lagos, once he
di scovered the knife, was seemngly convinced that a crine was
being commtted, so that a “general exploration into suspicious
ci rcunstances” was not needed at the tine.

At the time this question was asked, appellant was invol ved

in what Oficer Lagos suspected was gang-like activity, and he

14



was attenpting to conceal a rather large knife under his shirt.
G ven these circunstances, we find it rather fatuous to assume
that O ficer Lagos was expecting appellant to answer that he was
carrying the knife to or from a “hunting expedition,” that he
was using it to “cut deer,” or as a tool to fix sonething.
There is no nention of hunting gear, nearby hunting grounds, a
t ool box, or any other itemin the vicinity of C nnanon Drive and
a Safeway store in Mntgonery County that would have nmade it
possible for Oficer Lagos to infer any other use for the knife
than as a weapon. In fact, the State, in its closing argunent
at trial, even conceded this fact: “Well certainly from the
circunstances there is no indication that that knife was used
for any other purpose than what the defendant said he was going
to use it for to scare the other party.” (Enphasis added.) The
State al so asserted: “The circunstances indicate that there was
no other use for it. It is not as though he were comng from a
legitimate place of enploynment or at |east there is no evidence

to indicate that.”* (Enphasis added.)

“The State had argued these points in support of its
contention that it had nmade a prima facie case as to
appellant’s intent to use the knife as a dangerous or deadly
weapon. Wiile we agree with the State regardi ng the purpose
of the knife's presence, we cannot allow the State to use the
circunstances present during this incident as it wshes. |If
the State wishes to argue that the circunstances, regardl ess
of what appellant had said, made it obvious that the knife was

15



Law enforcenent would have been better served had O ficer
Lagos nerely read appellant his Mranda rights prior to asking
him this question. One of two things would have taken place
Ei t her appellant would have renmained silent at that point, or
appel l ant woul d have nonethel ess nmade the very sane statenent,
albeit, this tine it would have been perfectly adm ssible.

W reject the notion that Mranda does not apply to this
case because this question was i ndicative of routine
questioning, and therefore not proscribed by Mranda, pursuant
to Clarke v. State, 3 M. App. 534, 240 A 2d 291 (1968).° In
Clarke, an officer, while filling out the forns in connection
with the "booking procedure,” asked appellant his nane, address,
and place of enploynent. Appellant’s response as to his place of
enpl oynment led police to evidence proving appellant’s quilt.
Appel | ant argued that the evidence discovered was the product of
his interrogation in violation of his Mranda rights. ']

rejected this contention, and we found that routine questions

bei ng used as a dangerous or deadly weapon, then it cannot

al so deny that this fact was just as obvious to the officer at
t he scene when he caused appellant to give his incrimnating
response.

The State did not argue this point inits brief. In
fact, it was appellant that nentioned the C arke case. Qur
brief analysis of this point was not in response to a
contention raised by the State; we nerely raise this issue for
t he sake of conpl et eness.

16



concerning a defendant’s nane, address, and place of enploynent

are not proscribed by Mranda. We conpared the facts in
that case to those of Farley v. United States, 381 F. 2d 357

(1967), a Fifth Grcuit Court of Appeals case. The def endant
had been arrested for attenpted burglary of a post office.
After defendant had declined to tell the postal inspector
anything concerning the crine, referring all questions to his
attorney, the inspector made one nore inquiry, asking defendant
where he Ilived, and defendant answered. The purpose of
eliciting this testinony from appellant was to negate any
possi bl e explanation for his presence at the scene of the crine
by proving that he lived a considerable distance away. The
Court held that this evidence was adm ssible, stating: "The
pl ace where Farley lived was, of course, not a matter wthin
Farl ey's exclusive knowl edge, and he no doubt recognized that a
little investigation by the officers would |ocate that place

It was a circunstance having at nost a renote bearing upon his
guilt or innocence.” 1d. at 359.

That type of questioning is very easily distinguished from
the question Oficer Lagos asked appellant in the present case.
The officer’s inquiry as to why appellant was carrying the
concealed knife had a direct bearing wupon his gquilt or

i nnocence, and his intent for carrying the knife was essentially

17



solely wthin his exclusive know edge. W rule out the
possibility that O ficer Lagos’s question was nerely a routine

guestion not proscribed by Mranda. In Wiitfield, the Court of
Appeal s st at ed:

In contrast to custodial inquiry is "the
traditional function of police officers in
investigating crime . . . [to conduct]
[g] eneral on-the-scene questioning as to
facts surrounding a crine or other general
guestioning of citizens in the fact-finding
process,"” which does not require the use of
the M randa saf eguards. Mranda v. Arizona,
384 u. S at 477. An on-t he-scene
investigation is normally envisioned as
enconpassing a general exploration into
suspi ci ous ci rcunst ances in or der to
determine if a crine has been conmtted; or
as enconpassing a probe into known crine
whi ch | acks an identifiable suspect.

Whitfield, 287 MI. at 131-32 (citation omtted).

In the present case, Oficer Lagos’s question represented
nmore than nere on-the-scene investigation, as his question was
not indicative of any fact-finding process.

We briefly consider whether there is any inplication of an
energency situation that would provide an exception to the

M randa warnings, pursuant to NY. v. Quarles, 467 U S. 649

(1984).% We find that no enmergency situation existed at the tine

®The State failed to make this contention; we briefly
consider it, however, for the sake of conpl eteness.

18



O ficer Lagos asked appellant why he was carrying the knife.

O ficer Lagos’s trial testinony provided”:

A Wen | initially rode up, there were
two groups of subjects congregating on
t he sidewal k. Upon giving eye contact
with nme, both groups dispersed. One

went to the right...

Q Now at any time was the defendant, was
he acting hostile towards you?

Hostile, no. He was very cooperative.

Q At any tinme when vyou were first
approaching these two groups, did you
observe the defendant brandi shing any
weapon?

A No.

Q Did you overhear any yelling?

A No.

Q Did you observe the defendant fighting
wi th anybody?

No, | did not.
Q Did you observe anybody fighting?

"W quote trial testinony although we are cogni zant of the
fact that, when reviewing a denial of a notion to suppress, we
must only look to the facts adduced at the suppression
hearing. In Re: Patrick Y, 124 Md. App. at 608-09. W point
out that the suppression hearing and trial testinony adduced
simlar facts relating to this issue, although the trial
testinmony presented this same evidence nore fully and clearly.
W find it necessary to quote fromthe trial testinony on this
issue in order to nore accurately and clearly set forth the
facts of the case.

19



Traffic stops and Terry stops

The State contends that the officer’s question, and his
detai nment of appellant, did not rise to the | evel where Mranda
war ni ngs were necessary. We di sagr ee. The State relies on
Jones in this contention. This reliance is msplaced, as there
was no “custodial interrogation” in that case. Jones had nerely
been subjected to a Terry stop on the street to await a show up
identification by a witness to a recent shooting. Wile waiting
for the witness to arrive, the officer asked Jones several
guesti ons:

| asked himif he lived in the area, the
specific area where we had encountered him
he indicated he did not. We asked hi m what
he was doing or what he had been doing. He
stated that he had been playing basketball

with sone friends and that he'd been dropped
of f on the corner.

| think, when | asked him where he
lived, he gave ne an address that was on the
west side of town. | know that cause | used

to work in the west side of town.
Jones, 132 M. App. at 665.
Judge Moylan, witing for this court, stated:

The appellant, to be sure, had been
seized wthin the contenplation of the
Fourth Amendnent and was not free to |eave
the scene. Terry v. Chio, 392 US 1, 88 S
Ct. 1868, 20 L. Ed. 2d 889 (1968). That was
enough to engage the gears of the Fourth

20



Amendnent, but it was not enough to engage
the gears of Mranda v. Arizona. As Berkener
v. MCarty, 468 U. S 420, 104 S. C. 3138,
82 L. Ed. 2d 317 (1984), mnmde clear, every
| awful detention within the contenplation of
the Fourth Anmendnent 1is not ipso facto
necessarily "cust ody" wi t hin t he
contenpl ati on of M randa.
ld. at 666.

At trial, Jones had wished to testify that he was present
in the neighborhood to purchase food at a carry-out; however,
his previous answers to the officer’s questions effectively
rebutted such an attenpted explanation at trial. W considered
his contention that his statenents should have been suppressed
due to a Mranda violation, even though we stated that the
officer’s “testinony as to what he asked the appellant and as to
the appellant's responses seens totally innocuous.” |d. at 665.

Qur holding in that case was that “the appellant was not in

custody within the contenplation of Mranda and that there was,
therefore, no need for himto have been given M randa warnings.”
ld. at 666. W point out that Jones had not yet been

pl aced in custody, as the detai nnent had not progressed further
than a Terry stop until after the witness arrived and nade the
positive identification. Further, it cannot be said that the
officer in Jones should have known that his questions were

likely to elicit an incrimnating response. The only reason
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that Jones had attenpted to suppress the statenents was because
he later decided to change his story to the effect that he had
been in the nei ghborhood to purchase food. W could not expand
our definition of “incrimnating statenent” to include a
subject’s answers to such basic and seemngly innocuous
guestions as where he lives and why he is in a particular
nei ghbor hood. At that point, no weapons had been found on
Jones, and no probable cause existed that he had conmitted the
shooting in question.

That is to be contrasted with our present case, where
appel l ant had already been found to be in possession of a large
kni fe conceal ed under his shirt. There is a major distinction
between an instance where one is nerely asked why he is in a
certain neighborhood, to which any of a limtless nunber of
answers could provide a reasonable explanation, and a situation
wherein a subject already suspected of being involved in gang
activity is discovered to be concealing a large knife under his
shirt.

The State’s reliance on Berkenmer v. MCarty, 468 U. S. 420
(1984), is likew se m splaced. I n Berkemer, the defendant had
been lawfully stopped on the highway for a traffic violation
and, while sitting in his vehicle, was interrogated by the

stopping officer. He gave several incrimnating adm ssions
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Wi t hout having been given Mranda warnings. The defendant in
Berkener, relying on Mranda, argued that he had “been taken
into custody or otherwi se deprived of his freedom of action in
[a] significant way” so as to require Mranda warnings.
Ber kemer, 468 U.S. at 435. The Suprene Court, however, declined
this line of reasoning, stating:

[We decline to accord talisnmanic power to
the phrase in the Mranda opinion enphasized
by respondent. Fidelity to the doctrine
announced in Mranda requires that it be
enforced strictly, but only in those types
of situations in which the concerns that
powered the decision are inplicated. Thus,
we nust decide whether a traffic stop exerts
upon a detained person pressures that
sufficiently inpair his free exercise of his
privilege agai nst self-incrimnation to
require t hat he be war ned of hi s
constitutional rights.

ld. at 437.

| ndeed, that was the very analysis |ater
enpl oyed by the Suprenme Court in Berkener to

di stingui sh a cur bsi de det enti on,
notw t hstanding that it was a Fourth
Amendnent seizure of the person and that the
suspect was  hot free to |eave, from
"cust odi al interrogation” under
ci rcunst ances presunptively constituting
unconsti tuti onal conpul si on. The nere
"stop," wunless it wescalates into a nore
significant detention, wll presunably be
brief, whereas custodial interrogation may

frequently be prolonged indefinitely, wth
the suspect fearing that "questioning wll
continue until he provides his interrogators
the answers they seek.™
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Jones, 132 Ml. App. at 669.

Ber kener,

Two features of an ordinary traffic stop
mtigate the danger that a person questioned
wll be induced "to speak where he would not
otherwise do so freely,” Mranda v. Arizona,
384 U.S., at 467. First, detention of a
nmotorist pursuant to a traffic stop is
presunptively tenporary and brief. The vast
maj ority of roadside detentions last only a
few m nutes. A notorist's expectations,
when he sees a policeman's light flashing
behind him are that he will be obliged to
spend a short period of time answering
guestions and waiting while the officer
checks his license and registration, that he
may then be given a citation, but that in
the end he nost likely will be allowed to
continue on his way. In this respect,
gquestioning incident to an ordinary traffic
stop is quite different from stationhouse

i nterrogation, whi ch frequently IS
prolonged, and in which the detainee often
is aware that questioning wll continue
until he provides his interrogators the

answers they seek. See id., at 451.
468 U. S. at 437-38 (footnotes omtted).

Second, <circunstances associated wth
the typical traffic stop are not such that
the notorist feels conpletely at the nercy
of the police. To be sure, the aura of
authority surrounding an arnmed, uniforned
officer and the know edge that the officer
has sonme discretion in deciding whether to
issue a citation, in conbination, exert sone
pressure on the detainee to respond to

guesti ons. But other aspects of the
situation substantially offset these forces.
Per haps nost i nportantly, t he typi cal
traffic stop is public, at least to sone
degr ee. Passersby, on foot or in other

cars, witness the interaction of officer and
motorist. This exposure to public view both
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reduces the ability of an unscrupul ous

policeman to use illegitimate neans to
elicit self-incrimnating statenments and
di m nishes the notorist's fear that, if he
does not cooperate, he wll be subjected to

abuse. The fact that the detained notorist
typically is confronted by only one or at
nost two policenen further nutes his sense
of vulnerability. In short, the atnosphere
surrounding an ordinary traffic stop is
substantially less "police dom nated" than
that surrounding the kinds of interrogation
at issue in Mranda itself, see 384 U S , at
445, 491-498, and in the subsequent cases in
whi ch we have applied M randa.

ld. at 438-39 (footnote omtted).
At first glance, the |anguage we have just <cited from
Ber kenmer and Jones is seductive -- that is, until we arrive at
the dispositive point of discussion. A careful reading of the
foll ow ng | anguage from Berkener uncovers a critica
di stinction. In Berkener, the Supreme Court had conpared the
typical traffic stop with a “Terry stop,” and explained the
di stinction between those types of stops and a fornmal arrest
The Supreme Court explained that neither a “Terry stop” nor a
typi cal traffic stop involves the type of “cust odi al
interrogation” that brings forth the applicability of M randa
Under the Fourth Amendnent, we have held, a
pol i ceman who | acks probabl e cause but whose
"observations | ead him reasonably to
suspect" that a particular person has
commtted, is conmtting, or is about to
commit a crime, nmy detain that person

briefly in order to "investigate the
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ci rcunst ances t hat pr ovoke suspi cion.”
"[T]he stop and inquiry nust be ‘reasonably
related in scope to the justification for
their initiation.’” Typically, this neans
that the officer may ask the detainee a
nmoderate nunber of questions to determ ne
hi s identity and to try to obtain
information <confirmng or dispelling the
of ficer's suspicions. But the detainee is
not obliged to respond. And, unless the
detainee's answers provide the officer wth
probabl e cause to arrest him he nust then
be rel eased. The conparatively
nont hreatening character of detentions of
this sort explains the absence of any
suggestion in our opinions that Terry stops
are subject to the dictates of Mranda. The
simlarly noncoercive aspect of ordinary
traffic stops pronpts us to hold that
persons tenporarily detained pursuant to
such stops are not "in custody” for the
pur poses of M randa.

Ber kener, 468 U. S. at 439-40 (citations and footnotes omtted)
(enmphasi s added).

The critical |anguage that nust be recognized within this

guote presents itself within the first line - - “who |[|acks
probabl e cause.” Wthin that phrase lies a critical distinction
as to whether Mranda applies in these types of cases. In Jones

and Berkener, only reasonable suspicion was present at the tine
the statenments in question were given. In those cases, the
hi gher | evel of probable cause had not yet been reached when the
statenents in question were made. This is to be contrasted with

the present case, where probable cause did in fact already exist
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at the tinme appellant made his incrimnating statenent. In the
instant case, Oficer Lagos initially only had an articul able
suspicion that crimnal activity was afoot, according to his

testinmony at trial:

A Wen | initially rode up, there were
two groups of subjects congregating on
t he sidewal k. Upon giving eye contact
with nme, both groups dispersed. One

went to the right. The defendant and
three other subjects stood on the

si dewal k | ooking at ne. | continued to
conme in contact with them | saw three
of them had their hands in their
pockets ... Basically, | assuned why

they were there and what they were
doing in the area.

You approached themto determ ne that?
Yes.

Okay. Wiat did you find out?

> QO 2 QO

They didn’t live in the area and they
really had no reason to be there based
on the statenments that - -

Based on this testinony, it is clear that the police officer
had an articul able suspicion that the subjects were involved in
some sort of crimnal activity at this tinme; however, it is also
cl ear that no probable cause existed at that point. Therefore,
up until this point, what had occurred could be ternmed a “Terry

stop” or a brief detention, arguably of a consensual nature, as

there was essentially no nore of a detainnent of these
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individuals than in a typical “Terry stop” or traffic stop.
Until that point, there was no reason for appellant to be given
M randa warni ngs, and any statenent he nay have made woul d have
clearly been adm ssible, as Mranda did not yet apply.

For appellant, the nood drastically changed for the worse
when the knife was discovered. At the time Oficer Lagos
di scovered the knife, probable cause clearly existed that
appellant has and is conmitting a crinme, nanely, at the very
| east, carrying a concealed dangerous or deadly weapon. | t
should be noted that the term is probable cause, not absolute
certainty. Therefore, even if the officer my not have
conpletely ruled out the possibility that appellant had a | egal
reason for carrying the knife, probable cause would still have
exi sted at this point. Irrel evant to our discussion is whether
t he probabl e cause comenced at the tine the officer noticed the
bulge or only later, at the time he actually discovered that the
bul ge was indeed caused by a knife. This is because both the
di scovery of the bulge and the actual discovery of the knife
occurred prior to the officer’s question. Therefore, to nake

this analysis somewhat sinpler, we wll consider the probable
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cause to have been present fromthe tine the knife was actually
di scovered. 8

The State would be hard-pressed to contend that probable
cause did not exist at this tine. During the hearing on the
nmotion to suppress, M. Patel, arguing for the State, stated
that “when the officer searched the defendant and [found] the
knife, they [had] enough for a terry stop at |east at that point
and probably even enough for an arrest.” (Enmphasi s added.)
Thus, the State conceded that probable cause probably already
existed at that point, for an arrest is only legally warranted
when articulable suspicion rises to the higher standard of
pr obabl e cause.

Furt her Anal ysis

The State cites Gantt v. State, 109 Ml. App. 590, 675 A 2d
581 (1996), in support of its contention that M randa safeguards
were not inplicated in the case sub judice. In Gantt, we stated

that “factors relevant to whether a questioning constitutes

%W will continue with this point in the chronol ogy

because, quite sinply, it is |less controversial. Certainly,

it is much nore likely that probable cause existed at the tine
the officer actually discovered that the bul ge was caused by a
“buck knife.” In any event, it is unnecessary to determ ne
whet her probabl e cause existed before the knife was di scovered
(when only the bul ge had been observed) because appel | ant gave
the officer valid consent to search his person, and this issue
was not raised by appellant.
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custodial interrogation include location of the interrogation,
whet her a suspect is sequestered or held incommunicado, the
nunber of police officers present, and the duration of the

i nterrogation.” ld. at 595. The State’s reliance on Gantt is
m spl aced, as the facts of that case are inapposite to the facts
of the present case. In Gantt, the arresting officer, Oficer
Burrell,

testified that he had received a call
regarding an unspecified disturbance at
appel l ant's hone. He responded to the call
and was approached by several individuals,
all attenmpting to talk to him at once.
Appellant was sitting in a chair in his
living room Because he was the quietest

individual in the room Oficer Burrel

approached him and asked, "Wat's going on
here?" Appellant answered, "She wouldn't
listen to ne so | was choking her." O ficer
Burrell testified that, at the time he

approached appellant, he did not know why he
had been <called, and that he approached
appel | ant only to ascertain what had
occurr ed. Oficer Burrell did not suspect
t hat appel | ant had conmtted a crine.
Appellant's freedom to nove was in no way
restricted.

Id. at 593-94.
In Gantt, appellant contended that his statenent in response

to the officer’s question "Wat's going on here?" was the result
of custodial interrogation and should have been suppressed
because it was not preceded by a Mranda warning. We found no

merit in this contention. |d. at 594.
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Appel  ant was not in custody at the tine
he made the statenment. Appellant was in his

own home; Oficer Burrell was the only
police officer present; appellant was not
sequestered or held incomunicado. O ficer
Burrell had asked only the non-accusatory
guestion, "What's going on here? " before
appellant nade his statenent. Oficer

Burrell testified that, when he spoke to
appellant, he was nerely trying to find out
why he had been call ed.

VWen he first approached appellant,

Oficer Burrell had no reason to arrest
appel | ant. Even i f we bel i eve t hat
appel l ant had been pointed out as "the man
who did it", this accusation would fal

short of giving Oficer Burrell reason to
arrest appellant. O ficer Burrell did not

restrict appellant's freedom of novenent in
any way. There was no reason for appellant
to believe that he had been deprived of his
freedom in any significant way. Appel | ant
was not in custody and, therefore, Oficer
Burrell was not required to give him Mranda
war ni ngs.
ld. at 596.

The circunstances in Gantt are easily distinguishable from
those in the case sub judice. In the present case, appellant
had already been discovered to be concealing a dangerous or
deadl y weapon when he was questi oned. He was al ready a suspect
at that tinme, as probable cause already existed once the knife
was di scover ed.

The State cites cases that are clearly not on point with the

facts of our case. The State’s cases do not present a scenario
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where probable cause is already present. In the present case,
a conceal ed knife had already been found on appellant’s person
at the tinme he is asserting he was subjected to custodial
i nterrogation. The mgjor distinction is that in the State's
cases there only existed an articulable suspicion of crimnal
activity at the point when custodial interrogation is clained.
When there already exists probable cause to arrest a subject, as
opposed to a nere articulable suspicion, it is nmuch nore likely
that the subject would not feel free to |leave at that point
and, further, would not feel that the questioning or detainnment
wi |l cease shortly.

W agree with appellant in his assertion that the “comon
thread through all of [the State’'s] cases is that a reasonable
person woul d not have believed that his freedomwas curtailed in
a significant manner.” In the present case, however, as soon as
the knife was discovered in appellant’s waistband, a reasonable
person in appellant’s position would have understood from the
i medi ate reaction of the officer, who called out a warning to
the other officer on the scene, that his freedom of action was
significantly curtailed. A reasonable person in appellant’s
position would not have believed that his detention would be
brief, especially after he had just denied possessing any

weapons. As appellant states in his brief, “A reasonable person
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woul d understand the discovery of the knife on the Defendant
term nated any consensual investigation by the police as to this
Def endant, and triggered the adversarial crimnal process which
required the Defendant to be Mrandized before subjected to
interrogation.”

The State cites McGier v. State, 125 Md. App. 759, 767, 726

A.2d 894, cert. denied, 355 MI. 613, 735 A .2d 1107 (1999). The

State’s reliance on that case is msplaced, even though we held
that Mranda was not inplicated in that case. The defendant was
a seemngly unauthorized person in an apartnent building, and
was therefore asked by a police officer why he was in the
bui I di ng and whet her he could provide identification. W stated
that the “focus was identity; the brief period that the officer
held [McGier’s] identification card while the victim of an
earlier assault was sunmoned from her third floor apartnent does
not inplicate Mranda.” 1d. at 768. The facts in that case are
i napposite to the present case, as there was no weapon found on
McGier, and probable cause had not existed at that point nerely
because he was present in the building at that time, although an
articul abl e suspicion may have exi sted.

The State, while conparing the present case to Jones,

argues that, in the present case,
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there was but a brief investigatory stop,
conducted during daylight hours, on a public

street. O ficer Lagos asked but a single
guestion, to determne if there was sone
i nnocent expl anati on for [ appel | ant’ s]
carrying the knife. In this case, as in

Jones, there was no custodial interrogation
and Mranda is inapplicable.

No weapon had been found on Jones, and no probable cause
existed that Jones had commtted a crinme when his statenents
were made. He had sinply been detained in order for a victimto
arrive for identification purposes. That is not simlar to the
present case in which a subject had just been discovered to be
conceal i ng a dangerous knife.

In the <case sub judice, the trial judge incorrectly
determ ned that Mranda only becane applicable when the officer
had decided to arrest appellant. At the suppression hearing,
the judge stated, “I am going to allow the statenment in because
| think the statenent was nmade before there is an arrest and
before the officer is required to give Mranda warnings.” The
trial judge also stated that the officer “didn’'t effect that
arrest until after the statenent was nmade. That arrest was when

he asked him to sit down. That is after the statenent.”

The judge’ s position is contrary to the law on this point

for two reasons. First, in determining when custody has
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occurred, the officer’s subjective intent as to when he decides
to arrest a subject is irrelevant in this analysis; the rel evant
point in time at which Mranda applies is when a reasonable
person in the subject’s situation would not feel free to |eave.
Second, the trial judge placed too great an enphasis on the
moment of arrest, which is actually not determnative for

pur poses of M randa. It is not the point of arrest that brings
forth Mranda’s applicability; Mranda applies at an earlier

time -- when custody occurs (along wth interrogation).
Therefore, on the issue of custody, the trial judge erred in his
analysis in tw critical respects: by considering the
subj ective intent of the police officer and by placing too nuch
enphasis on the point of formal arrest rather than when custody
had occurred.

Al t hough Trooper WIIlianms apparently decided

as soon as respondent stepped out of his car

that respondent would be taken into custody

and charged with a traffic offense, WIlIlians

never conmuni cat ed hi s i ntention to

respondent. A policeman's unarticul ated

plan has no bearing on the question whether

a suspect was "in custody" at a particular

time; the only relevant inquiry is how a

reasonable man in the suspect's position

woul d have understood his situation.

Ber kermer, 468 U.S. at 442 (footnotes omtted).
In Berkenmer, the Suprenme Court held that the defendant “was

not taken into custody for the purposes of Mranda until [the
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officer] arrested him Consequently, the statenents respondent

made prior to that point were adm ssible against him?” Id. at

442.

It is settled that the safeguards prescribed
by Mranda becone applicable as soon as a
suspect's freedom of action is curtailed to
a "degree associated with formal arrest.”
California v. Beheler, 463 U S 1121, 1125
(1983) (per curiam. If a nmotorist who has
been detained pursuant to a traffic stop
thereafter is subjected to treatnent that
renders him "in custody” for practical
purposes, he will be entitled to the full
panoply of protections prescri bed by
M r anda. See Oregon v. Mathiason, 429 U S.
492, 495 (1977) (per curiam.

Ber kenmer, 468 U.S. at 440.

We note the critical |anguage contained within this passage

from Berkener. It states that Mranda becones applicable as
soon as one's freedom of action, or, in other words, one’'s
freedom to leave, is curtailed to a “degree associated wth
f or mal arrest.” | d. (enmphasi s added). This | anguage

denmonstrates that, in order to find that there is custody, it is
not dispositive whether a subject has actually been formally
arrested, but, rather, whether a subject’s freedom to |eave has
been curtailed to a degree associated with a formal arrest.
This indicates that we will consider custody to have occurred if

a subject’s freedom has been curtailed significantly, even
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though a formal arrest has not yet taken place. To interpret
the custody requirenment under Mranda any differently would
ostensibly focus too nuch attention on the officer’s subjective
i ntent. To interpret this requirement as the State w shes
unquestionably would provide police with an opportunity to
circunvent all that was mandated by M randa.

If we focus only on the point of actual formal arrest, then
would not all police officers sinply ask all of the questions
they wished to ask of a subject and only officially arrest that
subject after they have received all the information they
want ed? Interpreting Mranda in the way the State contends
woul d yield such results. Oficers could ask any questions they
desired, the answers wuld not be subject to Mranda’s
saf eguards, and officers only then would fornmally arrest their
subjects, and subsequently give the Mranda warnings, after
obtaining all the incrimnating statenents they needed.
Detaining a subject while questioning him would not set forth
Mranda's applicability, even though the officer coul d
practically keep his subject in detainment for as long as he
wi shed, as the State could contend that such nere detainnent
does not rise to the level of custody or arrest. We cannot
provide police authority wth such a neans to circunment

M randa; therefore, we must recognize that custody is present
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not only when a formal arrest is nmade, but also at the tinme that
one’s freedom is curtailed to a degree associated with forna
arrest.
In the case at hand, appellant was found to be concealing
a dangerous or deadly weapon in circunstances tending to
indicate his intent to use the weapon in such a nmanner. There
exi sted probable cause that he was violating the law, and
O ficer Lagos had effected a curtailnment of his freedom of
novenment when the weapon was found. W review Oficer Lagos’s
testinony at the suppression hearing pertaining to this issue
begi nning with his cross-exam nation by appellant’s counsel:
Q O ficer Lagos, when you say he was
under arrest a mnute or so after the
statement, what was the basis for

maki ng the arrest?

A Sinply because he was in possession of
a conceal ed and danger ous weapon.

Q Ckay. So when you say under arrest,
you nmean you handcuffed hinf

A Correct. He was not free to |eave at
that tinme when | knew that he had that
in his possession.

Q Thank vyou. That was my question. In
ot her words, when you saw the knife, he
wasn’'t free to go?

A No, he wasn't.
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The State subsequently asked Oficer Lagos severa
guestions on this issue on redirect exam nation:
Q O ficer, the defendant was not free to
| eave when you find the knife in his
possession, right?

A Ri ght .

Q But you hadn’t arrested him until
approximately a mnute |later, correct?

Ri ght .

Q And when you ask him a question about
what is this, that was still part of
your investigation, correct?

A Yes, it was.

To further clarify this issue, the trial judge then asked
the officer:

Q Oficer, he wasn't free to |eave when
you found the knife?

A Correct.

O ficer Lagos’'s testinony indicates that appellant’s freedom
of novenent was curtailed to a degree associated with a forna
arrest as soon as the knife was discovered. Al t hough, as we
have stated, the subjective intent of the police officer is not
di spositive on this issue, we nust consider it as part of the
totality of the circunstances to determ ne what a reasonable
person in appellant’s position would believe. Certainly there
was behavior or tone used by Oficer Lagos at the tine to

indicate to appellant that once the knife was discovered he was
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in fact not free to |eave. O ficer Lagos shouted out to the
other police officer on the scene when he discovered the knife.
A person in appellant’s situation would clearly realize that
there was already suspicion centered on his activity, as is
indicated by the officer’s approach to the subjects in the first
pl ace. One who is subjected to such suspicion by a police
officer would certainly not feel free to | eave when, in addition
to being suspected of gang activity, a large conceal ed knife had
been found on his person. Subsequently, we find that appell ant
was indeed in custody under Mranda at the time the officer
asked hi mwhy he had the knife.

O ficer Lagos had an articulable suspicion that gang
activity was taking place between the individuals he spotted on
t he sidewal k. Mranda was not yet applicable at this point
Subsequently, the officer’s suspicions were strengthened when he
recovered the knife from w thin appellant’s waistband. W find
that a reasonable person in appellant’s position, after the
di scovery by a police officer of a large buck knife in his
wai st band, would certainly not feel free to |eave. Initiallly,
the investigation was brief and took place on the sidewal k of a
public street and in front of a group of people. This did not
bring forth sufficient ci rcunst ances for a "custodial

interrogation” to have occurred within the contenplation of
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M randa; therefore, appellant was not entitled to Mranda
warnings prior to the discovery of the knife. Once the knife
was found, it is extrenely unlikely that any reasonable person
woul d believe that the questioning would only continue for a
brief period of tine, and that the detention would soon cease.
On the contrary, a reasonable person in this situation would
certainly believe that things would only get worse, and that the
di scovery of a large concealed buck knife, in the circunstances
that were present here, would inevitably |lead to an arrest.

W find that appellant was in custody, as a reasonable
person would certainly not feel free to leave in this situation.
W also find that Oficer Lagos’'s question represented an
interrogation under M randa. G ven the circunstances as they
were at the time, Oficer Lagos certainly should have known t hat
it was |ikely that
his question would elicit an incrimnating response from
appel | ant . Because appellant had been subjected to custodial

interrogation wthout having been informed of his Mranda

safeguards, we find that his Mranda rights were violated.

Concl usi on

W hold that the trial court erred in denying appellant’s

nmotion to suppress his statenent to the police officer, and
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therefore we reverse his conviction for carrying a concealed

danger ous or deadly weapon.

JUDGMVENT REVERSED

COSTS TO BE PAI D BY
MONTGOMERY COUNTY.
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