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This contentious divorce case is perhaps best sumrarized by
two maxins: "nore haste, |ess speed’ and "hindsight is 20/20." As
we | ook back, it is evident to us that the parties prematurely
proceeded to trial. Qur decision to vacate the judgnent of divorce
is an unfortunate but unavoi dabl e consequence of the proverbia
"rush to judgnent."”

Yudita Falk Aronson, appellee, filed suit against Elliott
Barton Aronson, appellant, seeking a divorce on the grounds of
adultery and a two year separation.! When the trial comenced on
Decenber 14, 1995 on those grounds, the parties had only Ilived
separate and apart for twenty-two and a half nonths. Moreover, the
w fe had condoned the adultery in issue. Thus, the two year
separation ground was not quite ripe, and there was reason to
believe that the adultery would not withstand a chall enge. Under
t hese circunstances, it is particularly noteworthy that the parties
had not agreed in advance of trial to an anendnent on the ground of
a one year voluntary separation. Further, their separation
agreenent did not suggest that both parties wanted to end the
marriage. Nevertheless, with only a few weeks renmaining to achi eve
t he unassailable two year ground, trial commenced in the Crcuit
Court for Baltinore County.

At trial, over the husband's vigorous objection, the court

permtted appellee to amend her conplaint to include a claimfor

W note that the parties have had several different |awers.
Counsel for appellee at trial was not the attorney who filed the
conpl ai nt.



di vorce based on a one year voluntary separation. Utimtely, the
court granted appellee an absolute divorce on that ground.
Subsequently, the court found appellant in contenpt for failure to
pay child support and sentenced him to the Baltinore County
Detention Center, setting a purge anount of $11, 900. 00.

Appel | ant appeals from the court's judgnment of divorce and
fromthe contenpt finding. He presents the follow ng questions for
our review

|. Did the court err in granting the wife an absolute

di vorce on the grounds of a one-year nutual and vol untary

separation?

1. Did the court err in admtting into evidence and

al | owi ng cross-exam nation of [the] husband on settl enent

di scussions and a docunent prepared by [the] husband's

| awyer for settlenment purposes?

I11. D dthe court err in sentencing [the] husband to

jail for civil contenpt with a purge provision where the

court refused to take, consider and even mark for

identification evidence <concerning [the] husband' s

ability to pay?

In her brief, appellee frames the follow ng issue, which we
have reworded slightly:

Regardless of the parties' mut ual and voluntary

separation, was appellee entitled to a divorce on the

ground of adultery, because condonation is not an
absol ute bar?

We are of the viewthat the trial court erroneously granted a
judgnent of divorce on the ground of a one year voluntary
separation; the proof was insufficient to establish the el enent of
mutual intent to end the nmarriage. Further, the court erred in
concl udi ng that condonation is an absolute bar to a divorce on the
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ground of adultery. Therefore, we shall vacate the judgnent of
di vorce and remand for further proceedings. As the court did not
preclude appellant from offering evidence in the contenpt
proceedi ng, we shall affirmthe contenpt order. In light of our
hol di ngs, we decline to address appellant's second i ssue.

Factual Summary

The parties were married on Novenber 29, 1981 and have two
m nor daughters. M. Aronson was the founder and part owner of
Ecu-Med, Inc., doing business as Aronson Medical & Respiratory
Services ("Aronson Medical"). M. Aronson is the owner of Cruises
Plus, a travel business.

In Decenber 1992, appellee discovered that appellant was
involved in an adulterous relationship with Ms. Stella Natarova,?
one of his enployees. When appellee confronted appellant, he
admtted to the adultery. The parties did not then separate
i nstead they engaged in discussions, |asting several nonths, about
the future of their marriage. On or about April 1, 1993, appellee
agreed to condone her husband's adultery on the condition that he
not have any future contact with Ms. Natarova, and that he dism ss
hi s paranmour from enpl oynent; appell ant agreed.

In June 1993, appellee discovered sonme checks, issued by
Aronson Medical and nade payable to Ms. Natarova, in appellant's

bri ef case. Wen she confronted appellant, he stated that the

2ln the transcript, the nane is also spelled "Natrova."
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nmoni es were part of a severance package. He admitted personally
delivering the checks to M. Natarova, but clained that no
inproprieties occurred during his contacts with her. Neverthel ess,
appell ee no longer considered the parties as husband and wfe.
Al t hough the parties continued to reside together in the famly
home, they ceased any sexual relations at that tine.

In Septenber 1993, appellee learned that appellant had
purchased a condomniumunit in Baltinore Gty. She waited for two
weeks before confronting appell ant about the purchase; during that
tinme, appel | ant never acknowl edged having purchased the
condom nium Consequently, appellee retained counsel but continued
to reside in the marital hone.

On January 31, 1994, the parties entered into a witten
separation agreenent (the "Agreenent"). It was then at that M.
Aronson left the marital hone. The parties have not resided
together since that tine. The Agreenent provided, in relevant
part, as foll ows:

WHEREAS, in consequence of current differences between

Husband and Wfe, Wfe and Husband have agreed that Wfe

and the two Mnor Children shall nove fromthe famly
hone.

VWHEREAS, the Husband does not wish to end the marri age,
and having love for his Wfe; and Husband and Wfe both
having |l ove for the Mnor Children; neverthel ess, they
have agreed to a trial separation, which does not
constitute abandonnent by either Husband or Wfe.

WHEREAS, the purpose of this separation is to give both

parties time to think of their investnent in nmarriage and
seek professional counseling.
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NOW THEREFORE, in consideration of the prom ses and
mut ual covenants and understandings of each of the
parties, the parties hereto covenant and agree as
fol |l ows:

1. LENGIH OF TRI AL SEPARATI ON

Thi s Agreenent shall govern the parties for a
period of six (6) nmonths. During this tinme, should the
parties agree to reconcile, this Agreenment is void.
Reconciliation shall mean resunption of cohabitation. At
the end of six (6) nonths, either Husband or Wfe may ask
the other for the right to reconcile. |If either of the
parties chooses not to reconcile, then all obligations
under this Agreenent herein cease.

*x * * % %

12. RELI NQUI SHVENT OF MARI TAL RI GHTS.

The parties shall continue to |ive separate and
apart, free frominterference, authority and control of
the other, as if each were sole and unmarried; and each
may conduct, <carry on or engage in any business,
profession or enploynent that to him or her may seem
advi sabl e, without any control, restraint or interference
by the other party in all respects as if each were
unmarried. Neither of the parties shall nolest or annoy
the other or seek to conpel the other to cohabit or dwell
with him or her by any neans whatsoever, or exert or
demand any right to reside in the hone of the other.

26. COUNSELI NG,

This Agreenent is entered into with the earnest
hope of both parties that they will seek counseling.
Husband will be responsible for any costs incurred by
Wfe for counseling that Husband's insurance does not
pay. Each party shall have the right to choose his or
her own counsellor, and all such counseling shall be
confidential. Additionally, it would be strongly
suggested that an occasional joint nonthly neeting of the
parties and a counsel or of Wfe's choice shall be held to
di scuss progress in reconciliation.



(Enphasi s added). 3

On July 24, 1994, less than six nonths after the Agreenent was
executed, appellee filed a conplaint for absolute divorce on the
grounds of a two year separation and adultery. Appellant never
filed a counterclaim In his answer, he denied that the parties
wer e beyond reconciliation.: At trial, the parties and Jeffrey
Pol  ack, the Certified Public Accountant for appellant and Aronson
Medical, were the only witnesses. M. Pollack's testinony did not
concern any of the grounds for the divorce. Rather, it dealt only
with M. Aronson's financial situation.

Appel lee testified about her discovery of appellant's
infidelity and her decision to condone it in April 1993. She
bel i eved that appellant had continued his relationship with M.
Nat ar ova, because he had "lied" about the checks. She said, "And
| think because he lied and kept it away from ne there was
somet hi ng nore than just severance pay only, because he didn't say
the truth.” Al though appel |l ee had "heard" that appellant was still
involved with Ms. Natarova after the separation, she acknow edged
that she had no evidence that appellant had actually engaged in
adultery after her condonati on.

Appel | ee al so testified about her discovery of the condom ni um

5The Agreenent also specified the custody and visitation
arrangenents for the parties' daughters. Further, it addressed
appellant's obligations to pay bills, alinony, and child support,
and to provide health and life insurance for the benefit of
appel l ee and the children. These provisions are not in issue.
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purchase. Appellant told her he bought the unit because it was a

"good deal." After the confrontation about the condom nium
appel l ee said she "knew then that it's time . . . to see a, to go
see a lawer and it was tinme to call it quits.” She further said

that after discussing the issue from Septenber 1993 to January
1994, she and appellant agreed that she would nove out of the
house. As appellant agreed to the separation and did not object to
it, she considered the separation as "nutual and voluntary."

Appel | ee cal |l ed her husband as a witness. Appellant testified
that appellee wanted a trial separation, to which he agreed. But
he insisted that he never desired to end the marital relationshinp.
| nstead, he maintained that he agreed to separate, at appellee's
request, to "aneliorate" the conflict, to give the parties a
"cooling off period," and to let them seek counseling. The
foll ow ng col |l oquy ensued:

Counsel for appellee: Now, ultimately it was determ ned

when you and Ms. Aronson decided to separate, by the

way, the decision to separate in January of '94, that was
by agreenent, correct, on a trial basis?

M. Aronson: | only agreed that we should try the
Separation if we were really going to have it as a trial
and a way, | encouraged, | even wote in the agreenent

for her to seek therapy and | get sonme hel p and we nake
an effort to fix things. That was ny understandi ng.

Counsel for appellee: M. Aronson, ny only question was,
you agreed to a trial separation at that tinme, correct?

M. Aronson: That's the answer.

Counsel for appellee: Thank you. When the six nonth
trial separation was over you wanted to renew it for an
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additional six nmonth trial period, correct?

M. Aronson: That is correct.

Counsel for appellee: Wich would have been a separation
by agreenent for a 12 nonth period comenci ng in January
of 1994, correct?

M. Aronson: | don't know if six nmonths was the right
nunber, but sone additional tine.

Counsel for appellee: D dn't you just say you wanted to
renew it for six nonths?

M. Aronson: No, you said six nonths.

Counsel for appellee: And you said yes?

M. Aronson: | said yes. | neant | wanted to renew the
agreenent in sonme form

Counsel for appellee: Ms. Aronson wanted the separation
to becone permanent correct?

M. Aronson: No. That isn't true.

Counsel for appellee: But the separation has been
permanent; is that right?

M. Aronson: So far it's been pernmanent.

Counsel for appellee: And you --

M.

Aronson: Not hing, there is nothing that 1is

i rreconcil abl e about our marriage and/ or our separation.
Unfortunately this entire circus wwth courts and | awers
and everything, it just, it tears down any possibility to
fix or repair anything. And for two years we have been
i mbedded in nothing but a circus of |awers, frankly.

In view of appellant's acknow edgenent that he had agreed to

the tria

separation in January 1994 and had wanted to renew it for

an additional period of time, the court permtted appellee to anend

her conmplaint to include the ground of a one year voluntary
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separation.* The foll owi ng exchange is rel evant.

The Court: Do you want to renew your notion to anend
your bill of conplaint?
Counsel for appellee: | do, Your Honor.

The Court: Now, what's your position in regard to that,
in view of what your client just said?

Counsel for appellant: M client's position all along in
this case has been he does not want to get divorced, he
was willing totry a separation. He has al ways been bent
on - his opinionis that the separation, he has agreed to
a separation only fromthe point of view, that of trying
to work things out with his wife. That is different than
separating wwth a mutual intent to end the marriage. It
is not the same thing. His position is that he hasn't
done that. And objects.

The Court: It was nutual, voluntary separation, that's
what it was, wasn't it? | nean, that's what he just
said, that on January they agreed to separate.

Counsel for appellant: They agreed to separate for six
nont hs.

The Court: Then they agreed for another six nonths.
Counsel for appellant: They did not --

The Court: For another period of tine.

Counsel for appellant: No, he --

The Court: Ckay. They agreed in January to separate.
Counsel for appellant: Yes.

The Court: They have, in fact, been separated for al nost

‘“Earlier, at the conpletion of appellee's testinony, her
counsel sought to anmend the conplaint to conform to the proof.

Counsel said: "I don't believe that former counsel filed on nutual
vol untary ground. | believe the evidence prima facie thus far
supports [that] ground. . . ." After appellant objected, the

request was deni ed.



two years.
Counsel for appellant: Correct.
 x %
The Court: Ckay. G anted.
Counsel for appellee: Thank you, Your Honor.

Counsel for appellant: Just for the record today, |
object to Your Honor's ruling.

The Court: You object to the allowwng himto anmend to
i nclude the one year voluntary separation?

Counsel for appellant: Correct.

The Court: Ckay. The objection is on the record.
When called to testify for his side of the case, appellant asserted
that, at the end of the six nonth separation period, he wanted to
reconcile. He asked his wife to return to the marital home, and
had witten her letters requesting her to do so, but she refused.
On cross-examnation, the court permtted appellee to inpeach
appellant with an "Addendum Agreenent"”, drafted and signed by
appel l ant on August 4, 1994, which proposed an additional five
month separation on the sane terns as the Agreenent. Appel | ee
never executed the addendum Appel l ee sought to show that
appel l ant voluntarily agreed to the separation and to an extension
of it.

In closing argunment, appellee clained that she was entitled to
a divorce on the ground of a two year separation, a one year

separation, and adultery. As to the two year ground, appellee
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argued that the court should consider the time from May 1993 to
January 1994, when the parties resided together but did not
cohabit, in order to satisfy the required two year period of
separation. As to adultery, appellee argued that appellant
breached the conditions pursuant to which the wfe condoned
appel | ant's conduct. Wth respect to the claim of a one year
voluntary separation, appellee's counsel asserted that the parties
agreed to a six nonth "trial" separation, which was | ater extended
by agreenent. Based on appellant's failure to testify truthfully
concerning his request to renew the separation, counsel urged the
court to discredit appellant's testinony and to find instead a
mut ual agreenment to separate for the statutory period. To support
appel l ee's position, counsel also argued that appellant failed to
corroborate his claim that he lacked the intent to end the
marriage. Counsel for appellee said, in part:

There was certainly adequate opportunity to bring in
corroboration of that intent, but he brought none in. So
all we have is his own testinony, which has been directly
i npeached. oo

There is no indication from M. Aronson except his
appearance at this trial and his testinony at this trial
that at any tinme did he object to the separation, did he
object to the separation continuing, or that he objects
to a divorce now, except for the fact that it's going to
cost himsonme noney. The reality is that these parties
could be divorced in six weeks. And all that would be
acconpl i shed by deferring this matter for six weeks woul d
be to give M. Aronson six weeks to play with his assets
and hide his noney to avoid whatever award Your Honor is
going to give. The evidence does not permt M. Aronson
out of that hole.

* * *
[BJut his affirmative testinony yesterday was that at the
end of the separation period he asks for an additional
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six nmonth separation. Six nonths plus six nonths would
be 12 nonths. 12 nonths is what you need.

And, therefore, what the evidence out of M.
Aronson's own nouth and docunents denonstrates is that
M. Aronson agreed to a separation and that after then
agreed to a further separation, which although now he
says he doesn't have, or want to have resulted in a
di vorce, which now by his own testinony was to extend for

at least 12 nonths. Therefore, we have a nutual
agreenent to separate with the intent of not having a
marital relationship for . . . at least a period of 12

nmonths. That's a ground for divorce.

Appel l ant countered, inter alia, that the two year ground was
not satisfied, because the parties did not |live apart for the
requisite period. He clained that the wife's condonation defeated
the adultery, because there was no proof of a subsequent offensive
marital act or cruelty. Finally, as to the one year period,
appel l ant strenuously argued that the wife failed to show the
requisite nutual intent to end the nmarriage. Counsel said: "[He
is entitled to stand steadfast under the laws of the State of
Maryl and and contest that that is a two year separation. . . ."

Before ruling, the <court expressed unequivocally that
appellant's testinony was not credible. The court said:

To say that M. Aronson is not a credible witness is

the grossest understatenent in the world. To say that

his testinmony was believable, or was unbelievable is a -

is not doing it justice. | nmean, | don't know how you

woul d convince, | don't care if you go to the bankruptcy

court or you go to the U S. Dstrict Court, or you go to

the Court of Appeals or the Court of Special Appeals, or

the Supreme Court of the United States, in the Fourth

Crcuit, the Court of Appeals, | don't care where you go.

| don't care if you go to traffic court, you testify the

way you testified before ne, | don't know who you are
goi ng to convi nce.
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Thereafter, the court granted appell ee an absol ute divorce on
t he ground of a voluntary one year separation.® It said, in part:

Adul tery. It's been argued to me that | should
grant a divorce based on adultery. Well, there is no
guestion that M. Aronson commtted adultery, there is -
he admts it, that he coomtted adultery. There is also
no question that Ms. Aronson, know ng of adultery,
continued to live with himand, in fact, in the law did
what we know as condone the adultery. . . . | believe
t hat once that happens, then that adultery is no | onger
a ground for divorce. There has to be a new adultery
that occurs after the condonation and it's not been
condoned by the w fe.

well, M. Aronson may very well - | wasn't born
yesterday, | mnean, you don't buy a condom nium just
because you are wal king by and you see it's for sale and,
you know, you are in debt to everybody in the world, but
you decide to spend . . . [$]106, 000, because it | ooked
like it was a good deal. That's absurd. You don't
continue to pay your paranmour nonies if you no |l onger are
i nvol ved. So could very well be that M. Aronson was
continuing his relationship.

*x * * % %

But he doesn't renenmber whether he had sexual rel ations
with anybody in the past year. That was as believable as

the rest of the testinony that | have heard from him
quite frankly. So he may have. Probably did. But |
don't have the proof. | don't have the evidence. So, |

can't find by a preponderance of the evidence that he did
commt adultery in the past year, so since it was

condoned, so | can't grant a divorce based on the
adul tery.
One year separation. . . . | find as a matter of

fact that there was an express agreenment to separate. |
find as a fact that both M. Aronson and Ms. Aronson
agreed that they would |ive separate and apart, they

°The court rejected the two year ground, relying on Munt v.
Mount, 59 MJ. 538 (1984), which held that the parties nust actually
live separate and apart; failure to cohabitate while remaining in
the marital home is not sufficient to satisfy the two year
requirenent. Nei ther party has challenged the trial court's
decision in this regard.
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agreed that Ms. Aronson would | eave the marital hone.
They agreed that when she left the marital home it was,
at least for that period of time, not to resune the
marriage rel ationship. Their purpose was to separate, to

separate thenselves from being married. . . . It was
their intent to not resune the marriage, for that period
of tine.

Now, in fact, |I find as a fact that after that six

mont h period ended that six nonth period was extended.
| find that fromthe testinony of Ms. Aronson, which
believe, there was an extension of the six nonth
separation agreenent. | find that M. Aronson proposed
it. | find his testinony to the contrary. H's testinony
about how he didn't want to separate, how he didn't want
the divorce, how he didn't want there ever to be a
di vorce between the parties absolutely unbelievable. It
is not credible. You would have to see him and hear him
and watch himand | ook at himas he testified to it, to
know that it is not credible. [It's not.

*x * * % %

| find as a fact that they voluntarily separated.
| find as a fact they remained separate and apart for
more than 12 nonths after the voluntary separation. I
find as a fact there is no reasonabl e hope or expectation
of a reconciliation between these parties. These people

cannot be back together, | find as a fact. Therefore,
the one year separation of the parties has continued
uninterruptedly for one year. It was voluntary. Neither

one of themforced the other to separate. They did it
Wi th the express intent and purpose of during the period
of the separation ending the marital relationship, not
continuing it. . . . | wll grant them a divorce a
vincul o matri nonii.!®

(Enphasi s added).
Appel lant tinmely noted his appeal fromthe judgnent.
Subsequently, appellee filed a contenpt petition, in March

1996, alleging appellant's failure to pay child support. Prior to

5The court also entered a consent order concerning the custody
of the children, visitation rights, and nmarital property
distribution, fromwhich neither party appeals.
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the hearing on June 3, 1996, appellant filed for bankruptcy, but
had sent $8, 100 to appellee, designating it for his child support
paynment. Appel |l ee decided instead to apply the noney toward the
marital paynent of $50,000 that appellant owed at that tine.

The trial court concluded that appellee was entitled to apply
the noney toward the nmarital paynent, and found appellant in
contenpt for not paying child support of $20,000 between January
and May 1996. The court ordered appellant incarcerated for
contenpt, but included a purge provision permtting appellant to
avoid the incarceration by paying $11,900 to appell ee.

The court anticipated appellant's argunent that he was unabl e

to pay, saying:

Now his argunent is "I can't pay it."
Well, his argunent was he couldn't pay it when we
had the trial. That was what the whole trial was about,

how he doesn't have the noney, howit's not there. And
| made a finding that he does.
| nean that's where we were. W were in no nore

difficult position nowthan then. He says, "I don't have

it." 1 didn't believe him

Appel | ant expressed his view that it would be inappropriate
for the court to rule on the petition while "convinced that it's
going to make a finding that it already doesn't trust M. Aronson's
credibility.” Appellant later told the court that he had exhibits
for identification for the hearing, but then digressed into
argunments with the court concerning a potential conflict between

the court's ruling and the bankruptcy proceedi ng, and whether the

court would grant a stay of the contenpt order. Appellant never
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offered the exhibits as evidence, never advised the court that he
had wi tnesses for the hearing, and never objected to the court's
coments, on the ground that the court did not consider his
inability to pay.

On June 5, 1996, after appellant noted his appeal from the
contenpt order and filed an enmergency notion for a stay of the
order, we granted the stay of the contenpt order. Wen we |ifted
the stay of the contenpt order on June 19, 1996, appellant paid the
pur ge anount.

We shall include additional facts in our discussion of the
I Ssues.

Di scussi on
l.

It is undisputed that, at the tinme of the hearing, the parties
had been physically separated for nore than 12 nonths and there was
no reasonable expectation of reconciliation. Nevert hel ess,
appel lant argues that the trial court inproperly granted the
divorce on the ground of a one year voluntary separation. Appellee
di sagrees but argues, alternatively, that she was entitled to a
di vorce on the ground of adultery.

During the trial, as we observed, appellee anended her

conplaint to add the ground of a one year voluntary separation.’

& note that the parties had not been separated for at |east
twelve nonths in July 1994, when appellee filed her conplaint for
(continued. . .)
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Al t hough appellant concedes that he agreed to the physical
separation, he asserts that he did not separate with the requisite
intent to termnate the marital relationship. Thus, he clains that
t he separation was not "voluntary" within the neaning of Mryl and
Code, Famly Law Article ("F.L.") 8 7-103(a)(3) (1957, 1991 Repl.
Vol .), because it was not acconpanied by a nmutual agreenent to end
the marri age. Appel | ee di sagrees. This dispute requires us to
exam ne the concept of the term "voluntary separation” as it is
used in F.L. § 7-103 (a)(3).

F.L. 8§ 7-103(a) sets forth the grounds for obtaining a
divorce. It states, in pertinent part:

(a) Gounds for absolute divorce. -- The court my
decree an absol ute divorce on the foll ow ng grounds:

(1) adultery;

*x * * % %

(3) voluntary separation, if:

(1) the parties voluntarily have |lived separate and
apart wthout cohabitation for 12 nonths wthout
interruption before the filing of the application for
di vorce; and

(ti) there is no reasonable expectation of
reconciliation;

*x * * % %

(5) 2-year separation, when the parties have
lived separate and apart w thout cohabitation for 2 years
without interruption before the filing of the application
for divorce;

(...continued)
di vorce. See F.L. 8 7-103(3)(1).
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In Wallace v. Wallace, 290 M. 265 (1981), the Court of
Appeal s interpreted the voluntary separation provision in Mryl and
Code (1957, 1981 Repl. Vol.), Art. 16, 8 24, the predecessor to
F.L. 8 7-103(a)(3).% Wat the Court said is pertinent here:

In order to establish the existence of the twelve
nmont h vol untary separation ground for divorce a vinculo
: three elenents nust be shown: (i) an express or
i nplied agreenent to separate, acconpanied by a nutual
intent not to resunme the marriage relationship; (ii)

voluntarily living separate and apart wi t hout
cohabitation for twelve nonths prior to the filing of the
bill of conplaint; and (iii) that the separation is

beyond any reasonabl e hope of reconciliation.
Id. at 275 (enphasis added); see also Smth v. Smth, 257 M. 263,
266 (1970). I ndeed, the Court of Appeals has consistently held
that voluntariness requires an agreenent to |ive separate and
apart, coupled with a common intent to termnate the nmarriage. See
Sullivan v. Sullivan, 234 Ml. 67, 72 (1964); Foote v. Foote, 190
Md. 171, 179 (1948); France v. Safe Deposit & Trust Co., 176 M.
306 (1939); Canpbell v. Canpbell, 174 M. 278 (1938). Thus, in

Sullivan, 234 M. at 72, the Court said that "a voluntary

8varyl and's divorce statute has included a ground for

voluntary separation since 1937. See 1936 MJ. laws ch. 396
(creating a ground for divorce based on the parties having
"voluntarily lived separate and apart" for 5 years). |In 1984, the

General Assenbly recodified the divorce statute in the Famly Law
Article. See 1984 MI. Laws Ch. 296 (reenacting the divorce
statute, including a ground for "voluntary separation"). \Wen the
Legi sl ature reenacts a statute, including | anguage which the Court
of Appeals has previously interpreted, we presune that the
Legi sl ature has approved and adopted the Court's interpretation.
Wllians v. State, 292 Md. 701 (1981); Bingnman v. State, 285 Md. 59
(1979).
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separation as a ground for divorce connotes and requires a nutual
agreenent between the husband and wife to |ive separate and apart
wth a conmmon intent not to resune marital relations.” (Enphasis
added). Simlarly, in Foote, 190 M. at 179, the Court pronounced:
“"[1]n order for the separation of husband and wfe to be regarded
as voluntary within the neaning of the statute there nust be an
agreenent of the parties to live separate and apart with a common
intent not to resune marital relations.” (Enphasis added). See
al so John F. Fader, Il & Richard J. Glbert, MRvAND FAMLY LAW § 3-
5(d), at 83 (2d ed. 1995) ("As stated in Smth v. Smth [257 M.
362 (1970)], the intention at the tinme of separation nust be an
intent not to resune nmarital relations.” (Enphasis added; footnote
omtted.)).

In contrast, "[a]cquiescence in or assent to what one cannot
prevent does not anount to a voluntary agreenent to separate."”
Fader & Glbert, supra, 8 3-5(d), at 83; see Stunpf v. Stunpf, 228
Md. 350 (1962); Moran v. Mran, 219 M. 399 (1959); Carney V.
Carney, 16 M. App. 243 (1972); see also Lloyd v. Lloyd, 204 M.
352, 359 (1954) ("Even the realization by both husband and w fe
that their separation is final . . . does not of itself establish
an agreenent that they shall live apart."). Nevert hel ess, the
elenments of nutuality and separation need not coincide at the
i nception of the separation. Indeed, an involuntary separation my

| ater be transforned into a voluntary separation. Wallace, 290 M.
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at 277; Mount v. Munt, 59 MI. App. 538 (1984); see also Fader &
G lbert, supra, 8 3-5(d), at 83. Thus, a separation that begins as
a desertion may | ater achieve "voluntary" status.

In sum the cases teach that a voluntary separation nust be
acconpanied by a nmutual intent to termnate the marriage; mutuality
of intent is a conponent of voluntariness. Voluntary, " when used
inreference to a common act of two or nore persons affecting their
common relationship . . . neans that they acted in willing concert
in the doing of the act."" N chols v. N chols, 181 M. 392, 394
(1943) (quoting Kline v. Kline, 179 Md. 10, 15 (1940)).

In order to be awarded a decree of divorce for
voluntary separation, the plaintiff nust establish that

the parties entered into a nutual and vol untary agreenent

to separate and not to resune the marital relationshinp.

The separation for the purposes of the statute comrences

on the date that this agreenent occurs even if the

parties have separated prior to reaching this agreenent.
Bernard A. Raum IARYLAND DOMVESTIC RELATIONS LAw 8 4: 16 (1996) (enphasis
added; footnotes omtted).

The essential difference, apart fromtinme, between the one
year separation and the two year separation enbodied in F.L. § 7-
103(a)(5) is that the one year separation nust be "founded upon a
ground which is consensual and not culpatory, manifesting an
intention to permt the marriage relationship to be termnated in
law, as well as in fact, without regard to fault.” Rhoad v. Rhoad,

21 Md. App. 147, 151 (1974). In contrast, "[w]ith respect to the

statutory separation ground [in F. L. 8§ 7-103(a)(5)], the
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vol untariness of the separation plays no part." [|d. Therefore,
when one party to the divorce is not wlling voluntarily to
termnate the marriage rel ationship, the two year separation ground
precludes "a party from perpetually preventing his or her spouse
fromobtaining a decree of divorce a vinculo matrinonii." Flanagan
v. Flanagan, 14 M. App. 648, 654 (1972).

Certainly, there are occasions when nmarried parties "agree" to

separate "voluntarily," because they are undeci ded about the future
of their marriage or for reasons wholly unrelated to the purpose of
termnation of the marriage. For exanple, the parties may need to
live apart for an extended period of tine when one spouse is in the
mlitary or accepts a work assignnment overseas. That the parties
have, in fact, been physically separated for twelve nonths, based
on an agreenent to live apart, does not alone satisfy the
requirenents of the voluntary separation; to establish the one year
ground, there nmust be "nore than a nere physical separation.”
Fader & Gl bert, supra, 8 4.5, at 73. The separation nust be
acconpanied by a nutual intent to termnate the marri age.

France v. Safe Deposit & Trust Co. of Baltinore, 176 Ml. 306
(1939), is instructive. There, the wife clainmed that the husband
suggested that she visit her sister in Italy, as the sister was
il Thereafter, he refused to send her noney to return to the

United States. Testinony in the case al so showed that the wife was

i n poor physical and nental health, and was incapable of traveling
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alone. At the end of the statutory period, the husband filed for
di vorce on the ground of a five year voluntary separation. \What
the Court said is pertinent here:

The question in this appeal is whether the facts stated

show t hat separation of the parties was voluntary [for
the requisite statuory period of five consecutive years].

* * *

As used in the [Code, art. 16, 8 38] and construed in
[ Campbel | v. Canpbell, 174 M. 229 (1938)], a voluntary
separation is a physical separation of the parties, by
common consent with a common intent not to resune narital
relations. 1t does not nmean a nere physical separation
where one of the spouses for business or pleasure |eaves
the other, intending to return, and with no intention of
affecting their marital relationship. Any ot her
construction would nean that whenever a wfe took her
children to a summer resort, or a husband went on a
business trip, there would be a "voluntary" separation
within the neaning of the Act, which is manifestly
absurd.

France, 176 Ml. at 325. See al so Benson v. Benson, 204 Ml. 601,
605 (1954) (stating that voluntary separation "connotes nore than
a nmere physical separation . . . .").

I n our consideration of the question presented, we begin with
a review of appellee's testinony. W have scoured the record in an
effort to find direct testinony from appellee to support her claim
that appellant separated with the intent to termnate the narri age.
Appel | ee provided the follow ng testinony:

Counsel for appellee: For the record, when was the date
of the separation?

Appel | ee:  January 31, 1994.

Counsel for appellee: And who noved out of the marital
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home?
Appel l ee: | did.

Counsel for appellee: Ckay. And you and M. Aronson
have renmai ned separate and apart w thout cohabitation and
W t hout resum ng residence together and w thout sexual
relations since that tinme; is that correct?

Appel | ee: Absolutely, that's correct.

Counsel for appellee: Al right. Now when you noved out
were, or at any tine thereafter did M. Aronson demand
that you cone hone or demand a reconciliation of the
marri age?

Appel | ee:  No, he never did, no.

Counsel for appellee: A though [appellant] hasn't filed
any pleadings seeking a divorce hinself, has he at any
time indicated to you that except for your adultery
ground he objects to the marriage bei ng ended?

Appel lee: W really never tal ked about it, but he never
obj ect ed. That was ny understandi ng when | noved out
that when the tinme cones, year --

*x * * % %

Counsel for appellee: Ckay. Now, as a result of
speaki ng to counsel and these events [finding the checks
and the purchase of the condom nium did you discuss the
future of the marriage again wwth M. Aronson?

Appel l ee:  Yes, | did.

Counsel for appellee: D d he at that time object to a
separation or did he object to who was going to nove out
of the house?

Appel | ee:  No.

Counsel for appellee: Didn't he object to anything?
Appel | ee: Well, | don't think he objected to a

separati on. It was really hard to live in the sane
house. W really didn't talk too much to each other and

-23-



it was probably to all the best of our interests that
sonebody will nove out or we will solve it sonehow.

Counsel for appellant: Al right. So you never

separated then at all? You never, so this is the only
separation you have had; is that right?

Appel l ee: That's correct.

Counsel for appellant: Was there any discussion about
who woul d nove out ?

Appel l ee: W were going back and forth. And we agreed
there that it would be better that | nove, with the
children. It was agreed upon, both of us agreed to that.

*x * * % %

The court: Then you, in fact, separated in January of
' 947

Appel l ee: That's correct.

The court: Since January of 1994 you have not lived with
him cohabited with hinf

Appel | ee:  Not hi ng.
The court: O had any sexual relations with hinf

Appel l ee:  Nothing actually since June of, My of '93,
but I lived in the sane house.

*x * * % %

Counsel for appellant: Now you stated in your testinony,
Ms. Aronson, that [appellant] did not object to the
separation. And you also stated in your testinony that
he has never asked you to nove back in. But has he ever
agreed to the separation? Have you ever heard him
telling you that he agreed to the separation between the
two of you as mutual and voluntary?

Appel | ee: It was nutual and voluntary to ny
under st andi ng.
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Counsel for appellant: Vell, isn't it a fact, Ms.
Aronson, that you noved out and wanted to end the
rel ati onshi p?

Appel | ee: I, we went over from Septenber of '93 unti
January, took us four nonths to cone to an agreenent. And
it was a mutual agreenent to the best, for both of us and

the children and | that I will nopve out. Yes, this was
bot h of our agreenent.

Appel lee: It was an agreenment on everything. It was a,
he wanted a six nonths separation agreenent --

(Enmphasi s added.)

We pause to conpare the foregoing testinony to the evidence
presented in Wallace, 290 Mil. 265. There, the Court considered the
di vorce statute in the context of a suit for alinony. As the
husband in that case had already obtained a divorce in Virginia,
the Court analyzed whether Ms. Wallace could assert a claim for
al i nrony, since she would have been entitled to a divorce under
Maryl and | aw. Al t hough the husband had abandoned his wife for
anot her woman, and the separation was not initially nutual, the
wfe testified that, at a certain point, "the separation [becane]
agreeabl e" to her, which the husband understood. Moreover, in the
husband' s pl eadings, he admtted that the separation ultimtely

became "mutual and voluntary." 1d. at 276.°

°The Court noted, however, that the wi fe could not establish

the el enents necessary for a voluntary one year separation, because

the parties' nutual intent to end the marriage had not existed for
the required 12 nonths. The Court stated:

(continued. . .)
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In marked contrast to Wallace, appellee never affirmatively
represented that both parties wanted to end the marriage. |nstead,
in response to a question from her attorney about whether appell ant
objected to ending the marriage, she nerely said: "W really never
tal ked about it, but he never objected.” Apart fromtestinony that
appellant agreed to the separation, she failed to describe
statenents or conduct by appellant that evinced his intent to end
the marriage. Mor eover, appellee's assertion that the parties
agreed that she would nove out of the marital hone does not
di stingui sh between an agreenent to separate, which appellant
concedes, and an agreenent to separate for the particul ar purpose
of termnating the relationship, which appellant contests.

Further, unlike in Wallace, appellant's answer reflects that he did

not want to end the narriage. 1In his answer, appellant stated, in
part:
2. [ Appel lant] denies the allegations as to any
expectation or hope of reconciliation, in that he

earnestly entered into an agreenment with his wife to give

°C...continued)

[ T] he proof does not support . . . a nmutual separation
for twelve nonths prior to the filing of the conplaint
exi sted, for the evidence indicates that this durational
requirenent was not net. It appears that the
acqui escence of the respondent was transforned into a
mut ual agreenent of the parties, as the court found

sonetinme late in June, 1977, and as the anended bill was
filed on June 6, 1978 . . . the requisite twelve nonth
separation prior to the filing of the bill cannot be said

to have transpired.

ld. at 277.
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her breathing roomto allow her to nend the marri age and

he sincerely believes that this is possible. He admts

the allegations that the parties have been separated

since January 31, 1994.

Interestingly, appellee argued at trial that appellant failed
in his burden and did not corroborate his testinony regarding
intent. As the noving party, however, it was appell ee who had the
burden of proving that the separation was nutually voluntary,
within the meaning of the statute. Fader & Gl bert, supra, 8§ 4.11,
at 83; Nichols, 181 Md. at 394. Mbreover, every elenent of the
claim nust be corroborated. F.L. 8 7-101(b) ("A court may not
enter a decree of divorce on the uncorroborated testinony of the
party who is seeking the divorce."); see Smth, 257 M. at 266
("That every elenment nmust be corroborated is well settled."); Styka
v. Styka, 257 Md. 464 (1970); Fuller v. Fuller, 249 M. 28 (1968);
Fader & Gl bert, supra, 8 4.11, at 83-84. The corroboration,

however, need only be slight. Zulauf v. Zulauf, 218 M. 99, 107

(1958). It may take the formof adm ssions by a spouse, when "the
testinony is trustworthy . . . ." Fader & Gl bert, supra, 8§ 4.11
at 83.

I n our assessnment of the evidence, we also note that appellee
never called any witness, other than appellant, to corroborate her
case. Appellee relies on F.L. 8 8-104 and argues that the
Agreenent corroborated her testinony that the parties voluntarily

separated within the neaning of F.L. § 7-103(a)(3). Section 8-104
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of the Famly Law article permts a party to use a separation
agreenent for corroboration. It states:

In a suit for absolute divorce on the grounds of
voluntary separation, a separation agreenent is full
corroboration of the plaintiff's testinony that the
separation was voluntary if the agreenent:

(1) states that the spouses voluntarily agreed to
separate; and

(2) is executed under oath before the application
for divorce is filed.

(Enmphasi s added.)

"Awiting is, of course, excellent evidence of the intent of
the parties and when it recites that the parties voluntarily agreed
to separate; it will not easily be cast aside. " Fader & G| bert,
supra, 8 4.5, at 71-72. This Agreenent, however, does not buttress
appel l ee's position. To the contrary, the Agreenent clearly
conflicts with appellee's assertion that the parties made a nutual
and voluntary decision to separate for the purpose of ending the
marriage. The Agreenent, which was only operative for a six nonth
period, expressly states that appellant "does not wish to end the
marriage,"” and that the purpose of the separation was to permt the
parties to consider their interests in the marriage and to seek
counseling. Moreover, the paragraph concerning counseling suggests
that the parties should neet regularly to discuss any progress
toward reconciling their differences. Thus, the terns of the
Agreenent indicating that appellant did not wish to end the

marriage, and encouraging the parties to obtain counseling, are at

odds with appellee's claimthat, at the tinme of separation, the

-28-



parties had a nutual intent not to resune the marriage. W
recogni ze that the Agreenent al so contains a provision in which the
parties agreed to relinquish their marital rights during the period
of the trial separation. That clause, however, does not allow us

to disregard ot her provisions expressly included in the Agreenent.

Appel | ee points to the | anguage in the Agreenment which states
that, if "either of the parties chooses not to reconcile, then al
obligations under this Agreenent herein cease." Further, she
argues that appellant denonstrated his intent to termnate the
marri age by proposing an Addendum to extend the Agreenent. She
further contends that appellant failed to seek a reconciliation at
the end of the six nonth separation and that this testinony was
corroborated when the court expressly determned that appellant was
not credible.®® Relying on Cullotta v. Cullotta, 193 M. 374
(1949), appellee argues that the trial court was entitled to find
"negative corroboration" of appellant's intent to end the nmarri age;
since the court did not believe appellant's protestations that he

did not want to termnate the marital relationship, she urges that

VF L. 8§ 7-104(a) precludes a party from"destroyi ng the status
of an existing voluntary separation” by an offer of or attenpt at
reconciliation.” Carney v. Carney, 16 M. App. 243, 250 (1972)
(interpreting predecessor statute). Here, as in Carney, it appears
that the husband sought to introduce evidence of his attenpt to
reconcile to show "that prior to and at the tinme of the separation

: t he husband did not want the separation nor agree to it," id.
at 250, and not for the purpose of defeating an existing voluntary
separati on
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t he converse nust be taken as true. |In Cullotta, the Court said:
"[T]lo sustain the burden of proof, testinony of one
spouse, flatly <contradicted by the other, needs
corroboration, but the inherent strength or weakness of
opposi ng testinony may furnish corroboration.”

Id. at 382 (quoting Maranto v. Maranto, 192 M. 214, 217 (1949)).
The case of Barr v. Barr, 58 MI. App. 569 (1984), provides

some guidance to us, and leads us to reject appellee' s proposition

under the circunstances of this case. In Barr, the wife filed for

di vorce based on the grounds of adultery and constructive

desertion, claimng that the husband had refused to engage in

sexual intercourse with her for at |east four years. Although the
husband admtted that he refused to have sexual relations with his
wife, he claimed this did not constitute desertion, because he had
not intended to termnate the marriage. W acknow edged that the
trial court "is not bound to believe a litigant's expression of
past intent." I1d. at 577. Rather, the court was entitled to infer
fromthe husband's conduct -- the admtted refusal to have sex with
his wfe, his adultery, and his departure fromthe marital hone --
that he intended to termnate the marriage. 1d. W said: "Not
only does the refusal belie the protestation [of |ack of intent],
but also his subsequent affair hardly inputes [a] suggestion of

per manence to the nuptial bond. "™ Id.

But Barr is readily distinguishable fromthis case in severa
critical respects. First, there was no evidence presented bel ow of
appellant's infidelity after the condonation, and it was appellee
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who actually noved out. Second, in Barr, the wife was far nore
direct in her testinony and supported her affirmative testinony
with the husband's adm ssion that he had refused to engage in
marital relations. In contrast, appellee does not point to any
statenment by appellant in which he actually said he wanted to end
the marriage. |Indeed, the Agreenment conflicts with that assertion.
Further, in Barr, the couple's two children corroborated their
father's adm ssions. Finally, the husband in Barr counterclai ned
for divorce, thereby indicating that he wanted to termnate the
marriage. Appellant, however, never filed a counterclaim Rather,
in his answer, appellant denied that there was no hope of
reconciliation. Unlike Barr, in which the husband' s actions
clearly evinced an intent to end the marriage, notw thstanding his
denials, appellee has failed to adduce sufficient evidence to
establish that appellant had the intent to end the marriage. This
is not a case in which one spouse, at the eleventh hour, attenpts
to derail what has ripened into a one year voluntary separation.
To be sure, we do not quarrel with the finding by the trial
court that appellant's testinony was unworthy of belief. As we see
it, however, even in the light nost favorable to appellee, that
finding nerely | eaves the record with insufficient evidence as to
appellant's state of mnd concerning a critical elenment of
appel l ee's case. Appellee did not expressly state that appell ant

agreed to the separation with the intention of ending the marri age;
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she called no witnesses, other than her husband; and the Agreenent
underscored appellant's desire not to end the marriage. By its
ternms, the Agreenent was in effect for six nonths, until the end of
July 1994. On July 24, 1994, several days before the expiration of
the Agreenent, appellee filed for divorce. Thus, at the expiration
of the Agreenent, and by the tine appellant presented the Addendum
we have no doubt that appellee was not interested in a
reconciliation. Neverthel ess, this does not establish that
appel lant fornulated the intent to termnate the marri age.

G ven appellee's scanty presentation concerning a key aspect
of her case, the court's disbelief of appellant sinply was not
enough to transformappellee's case. |n spite of appellee's effort
to characterize the evidence as sufficient to prove her claim we
must conclude that it was inadequate to dissolve the marriage on
the ground of a one year voluntary separation. To hold otherw se
woul d render the term"voluntary" conpletely superfluous. This we
decline to do.

.

The Court found no evidence that appellant commtted adultery
subsequent to appellee's condonation of her husband's earlier
infidelity. The court concluded that appellee' s condonation of her
husband's adultery constituted an absolute bar to a divorce on that
ground. In response to appellee's query, the court indicated that,

but for the bar of condonation, it would have granted the divorce
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on the ground of adultery. The follow ng colloquy is relevant:
Counsel for appellee: | need clarification on two
points. Your Honor gave your opinion as to the |aw of
condonation and | respectfully disagree, as | told the
court I would. In order that should this matter result
in an appeal, as may will be --
The court: Right.
Counsel for appellee: -- could | inpose upon the court to
indicate to the Appellate Court t hat were ny
interpretation of the condonation Statute accurate and
that it does not bar an absolute divorce that Your Honor
woul d have been inclined to grant an absolute divorce in
this case on that ground.

The court: |If there was no condonation here |legally that
barred a divorce.

Counsel for appellee: Yes.

The court: Wul d absolutely grant a divorce based on
adul tery.

Appell ee challenges the <court's Jlegal conclusion that
condonation is an absolute bar to a divorce on the ground of
adul tery, absent a subsequent instance of adultery. Appel | ee
contends that, but for the court's m sunderstanding of the |aw, the
court would have granted a divorce on the ground of adultery. She
clains she is entitled to a divorce on that ground, because
appel | ant breached the express conditions of her condonation, i.e.,
no further contact with M. Natarova and her dism ssal from
enpl oynent. Therefore, she asks us to affirmthe divorce decree on
the ground of adultery.

As a prelimnary matter, we reject appellant's contention that

appel |l ee has "inproperly" raised the issue that she is entitled to
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an affirmance on the ground of adultery. As the party who

prevailed in the trial court, appellee is entitled to assert any

ground on appeal that would support an affirmance of the judgnent

in her

favor, even those rejected by the trial court, wthout

| odgi ng a cross-appeal. What the Court stated in Paolino v.

McCorm ck & Co., 314 M. 575, 579 (1989), is pertinent here:

Qur cases apply a nunber of rules on the subject of

when an appeal is inpermssible, on the one hand, and
when on the other, an appeal is required in order to
rai se certain issues. For exanple, an appeal or cross
appeal is inpermssible from a judgnent wholly in a
party's favor. O futt v. Montgonery Cty. Bd. of Ed., 285
Ml. 557, 564 n.4, 404 A 2d, 281, 285 n.4 (1979). In that
situation, however, despite a party's inability to raise

adverse issues by appeal or cross appeal, if the losing
party appeals, the winning party may argue as a ground
for affirmance matters resolved against it at trial. As

Judge El dridge explained, for the Court, in Ofutt:

[wW here a party has an issue resolved
adversely in the trial court, but :
receives a wholly favorable judgnent on
anot her ground, that party my, as an
appel l ee, argue as a ground for affirmance the
matter that was resolved against it at trial.

.. This is nerely an aspect of the
pr|n0|ple that an appellate court may affirma
trial court's decision on any ground
adequately shown by the record. | d.
[citations omtted].

See al so Joseph H. Minson, Co. v. Sec. of State, 294 Mi. 160 (1982)

(finding that the State, which had not cross-appeal ed, could not

argue that the trial court failed to dismss the suit for |ack of

st andi ng,

j udgnent ,

because the trial <court's ruling canme at sumary

not on a notion to dismss), aff'd, 467 U S. 947 (1984).

"Condonation is, of course, forgiveness with an inplied
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condition that the marital offenses shall not be repeated and that
the party offended shall be treated with conjugal kindness and on
breach of this condition, the right to remedy for former injuries
revives." Cullotta, 193 MJd. at 383; see Stewart v. Stewart, 256
Md. 272 (1969); Dorsey v. Dorsey, 245 Md. 703 (1967); Smth, 225
Md. at 286; Lissy v. Lissy, 180 Md. 689 (1941); Timanus v. Ti manus,
177 M. 686 (1940); Moore v. More, 36 M. App. 696 (1977).
Resum ng nornmal marital relations is evidence of condonation.
Dorsey, 245 Md. at 704; Moore, 36 Md. App. at 699. A violation of
the inplied conditions of condonation, nmay revive a previously
condoned ground for divorce.

Condonation is not an absolute bar to a divorce on the ground
of adultery. F.L. 8 7-103(d) provides: "Condonation is not an
absol ute bar to a decree of an absolute divorce on the ground of
adultery, but is a factor to be considered by the court in
det erm ni ng whet her the divorce should be decreed.” To overcone
condonation, the condoning party has the burden of show ng
"subsequent conduct sufficiently serious to effect a revival of the
of fense condoned.” Smth, 225 Mi. at 286. See, e.g., Dorsey, 245
Md. at 704 (husband revived offense of adultery by continuing
adultery); Cullotta, 193 MI. at 383 (husband who had previously
assaulted his wife revived the offense by buying presents for
anot her woman, slapping the wife in the face in front of their

nei ghbors, and | ocking her out of their hone); Lissy, 180 Ml. 689
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(husband's conduct in wvisiting female friend after his
reconciliation with wife did not constitute cause for divorce);
Hlbert v. Hlbert, 168 M. 364, 373 (1935) (husband who had
previously physically abused his wife revived the offenses by a
| ack of conjugal kindness as evidenced by his "abuse, threats, his
throwing things at her, intoxication, and tirades of abuse. .. .");
Fisher v. Fisher, 93 M. 298 (1901) (husband who had commtted
adultery revived the offense by commtting cruelty).

Appellant admitted in his answer that he had commtted
adultery; appellee's subsequent condonation was undisputed.
Al t hough the court properly found that appellee condoned the
adultery, we agree that the court erred in concluding that the
condonation necessarily barred a divorce on that ground.
Nevert hel ess, we cannot grant a divorce on that basis. It is for
the trial judge to determne, as a factual matter, whether a
di vorce on the ground of adultery is warranted, within the neaning
of F.L. 8 7-103(d). Thus, we shall remand to the circuit court for
a reconsideration of the adultery ground, in accordance with F.L.
§ 7-103(d).*™ On renmand, if appellee chooses to pursue the adultery
claim the <court should determne whether, followng the
condonat i on, appellant breached the inplied conditions of

condonati on.

1On renmand, the court will undoubtedly wi sh to reconsider the
third ground for divorce advanced by appellee: a two year
separati on
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In Iight of our remand, we shall briefly conment on appellee's
argunent that appellant breached the express conditions that
appel l ee allegedly attached to the condonation. W have found no
authority to support appellee's assertion that the condoni ng spouse
may attach express conditions to the condonation which, if
breached by the offendi ng spouse, may revive the original ground.

Appel l ee relies upon Merriken v. Merriken, 87 M. App. 522
(1991), to support her argunent that specific conditions may be
attached to a spouse's condonati on. In our view, Merriken is
di sti ngui shabl e.

In Merriken, the trial court granted the wfe an absolute
di vorce on the ground of constructive desertion. Evidence in the
case indicated that the husband had been physically abusive to the
wife for nearly ten years before the separation, and that on the
day the coupl e separated, he had pushed her out of the house in the
m ddl e of a snowstorm W did not consider that a brief vacation,
during which the couple cohabited, constituted condonation of the
husband's prior offensive behavior. Even if the wife did condone
t he conduct, however, we said that the wife's "original grievances
[were] imediately revived" by the husband's offensive conduct.
Id. at 531. W noted that the wife "had conditioned reconciliation
on [the husband' s] doing sonething about his drinking;, she was
afraid of himwhen he was drunk because he becane violent." 1d. at

531. W went on to point out that the husband continued to drink,
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whi ch caused hi s violent behavior, even though that was "anot her of
[the wife's] reasons for leaving." 1d. W further noted that,
subsequent to the condonation, the husband had grabbed his wife's
breast on a public street, while calling her an epithet, that he
had begun an intimate rel ationship with another wonman, and that he
had failed to conplete a psychot herapy program Thus, there were
nuner ous actions by the husband that anpbunted to a breach of the
condi tion of showi ng conjugal Kkindness, independent of any express
conditions of condonation made by the wife. Further, the wife's
condition that her husband not behave violently toward her can be
seen as an el enent inherent in the concept of conjugal kindness.
[11. Contenpt Petition

Appel lant clains that the trial court inproperly refused to
accept evidence concerning his ability to pay the purge provision.
Wi | e appel |l ant concedes that he has paid the purge provision, he
argues that, because a second petition is pending, we should
instruct the trial court as to the proper procedure to follow in
determ ning a purge provision. Appellee counters that appellant
never offered any evidence for the court's review, even though the
court gave himthe opportunity to do so. She also argues that the
i ssue concerning the contenpt is noot, because appellant has paid
t he purge provision.

Assum ng, arguendo, that the claim is not noot, it 1is

nonet hel ess without nerit. Appel l ant correctly states that the
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trial court nmust afford a contemer the opportunity to show that he
is unable to satisfy the purge provision. See Rutherford v.
Rut herford, 296 Ml. 347 (1983); Johnson v. Johnson, 241 M. 416
(1966). Appellant had the burden of showi ng that he could not do
SoO. McDaniel v. MbDaniel, 256 M. 684 (1970). The hearing
transcript clearly shows, however, that appellant never offered for
adm ssion the evidence he now clains the court inproperly declined
to hear. The trial court sinply had no opportunity either to admt
or preclude the evidence.

As we see it, the court's comments expressing disbelief that
appel  ant could not pay the purge, based on the trial proceedings
that had occurred five nonths earlier, did not preclude appellant
fromoffering evidence as to his then present ability to pay. To
the contrary, after appellant expressed concern about having a
| engt hy hearing, the court stated to appellant's counsel:

We can have as lengthy a hearing as you want to
have. . . . It's okay with nme. You know, . . . its no
threat to nme that we can have a very lengthy hearing. It
doesn't matter to ne.

Al t hough the court never expressly asked appellant if he had
any additional evidence to produce concerning his ability to pay,
neither did the court inform appellant that he did not have the

opportunity to present evidence, or refuse to receive evidence

of fered by appell ant. Thus, we find appellant's claim of error
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unf ounded. *?

JUDGMENT VACATED AS TO DI VORCE ON
THE GROUND OF ONE YEAR VOLUNTARY
SEPARATI ON. CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

FI NDI NG OF CONTEMPT AFFI RVED,

COSTS TO BE DI VI DED EQUALLY BETWEEN
THE PARTI ES.

12Any future contenpt proceedings nust be governed by the
contenpt rules now found in Maryl and Rul e 15-201 et seq.
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