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AT&T Wrel ess Services (“AT&T”) wants to build a
tel ecommuni cations facility in the Ten Hlls section of Baltinore
Cty. The proposed facility will be conposed of a 143 f oot
nmonopol e with nine | ow power antennas, a twelve-foot concrete pad
for equi pnment cabinetry, and a twelve-foot chain-link fence. The
tower facility was to be erected on property |eased by AT&T from
the Hunting HIls Swinmng Cub at 300 Knottingham Road. The
swinclub site is within an R 1 zoning district, which is the nost
restrictive district inthe city, permtting, as of right, only
single-famly detached dwel lings and uses such as school s,
libraries, and nmuseuns. The tel ecomrunications facility proposed
by AT&T is permtted in an R 1 district provided that a
condi tional use pernmit is granted.!?

AT&T has been granted a |icense by the Federal
Commruni cati ons Comm ssion to provide wreless tel econmuni cati ons
services in the Baltinore-Washington netropolitan area. In
connection with the building of its wirel ess personal
comruni cation service (PSC) system AT&T requires nmultiple
antenna sites for radio links in that system The proposed site,
at the swinclub facility, is a critical conponent of AT&T' s
nati onwi de wirel ess PCS system because it covers an inportant

segnent of Frederick Avenue, Ednondson Avenue, and the

Ynthis opinion, the terns “conditional use” and “special exception” are used
i nterchangeably because they are generally synonynous. Schultz v. Pritts,
291 Md. 1, 23 (1981). W recognize that in Baltinmore City the terns are not used
synonynously in its zoning ordi nance; however, for purposes of our |egal analysis
of the issues presented and the rel evant case | aw bearing on those issues, the terns
may be treated as synonynous.




surroundi ng residential areas that are not currently covered by
an AT&T facility.

AT&T applied for a conditional use permt to erect the tower
facility with the Board of Minicipal and Zoni ng Appeal s (Board).
The permt application was opposed by the Mayor and City Counci
of Baltinore City (the City) and by the Ten Hills Comunity
Association (Ten Hlls). The Board denied the conditional use
permt, and AT&T appeal ed the denial to the Grcuit Court for
Baltinmore City. The circuit court, after a hearing, ruled, in
pertinent part, as follows:

[ A] careful reading of the Board's decision
indicates that it never explicitly set forth
what, if any, adverse effects of the Tower at
the proposed site would be greater than the
adverse effects at another |ocation. The
deci si on does sunmarize the evidence, but it
gi ves no reasoning or rationale for the
Board's ultimate decision and, in particular,
does not apply the Schultz[ v. Pritts, 291
Md. 1 (1981),] standard. Under these circum
stances, a remand is appropriate for the
purpose of permtting the Board to make its
required findings.

The trial court went on to say, however, that there was
sufficient evidence in the record, if believed, fromwhich the
Board coul d have found that the proposed tower facility “woul d
cause an adverse effect upon adjoining properties in the Ten
Hlls community unique and different in kind than if it were
| ocated at another site in the area.” The trial court also said

that there was no evidence to support AT&T' s
claimthat the Board, in denying the
application, violated the anti-discrimnation

provi sions of the Tel ecommuni cations Act of
1996 (the '"Act'), and that the Act does not



prohibit a remand of the matter to the Board
so that the Board could apply the correct
principles of |aw under Schultz v. Pritts.

AT&T filed this appeal and raises five issues, which we have
consol i dated and rephrased for clarity:
1. Did the Board apply the correct
principles of lawin review ng AT&T' s
appl i cation?
2. Were there facts devel oped in the record
before the Board that woul d support a
deni al of AT&T's conditional use permt?
3. Did the Board' s decision to deny AT&T' s
application violate the anti -
di scrim nation provisions of the
Tel ecommuni cati ons Act of 19667
4. Does the Tel econmuni cations Act of 1996
require this Court to conpel the Board
to grant the application, rather than
remand the matter to the Board for
further proceedi ngs?
We shall answer the first two questions in the negative and
reverse. It is therefore unnecessary to answer the final two

gquesti ons.

FACTS DEVELOPED AT THE HEARI NG BEFORE THE BOARD
Jack Mglioritti, a senior project manager wwth D. Garvey
Corporation, testified that he had researched suitable sites
wi thin the general ring or coverage area that required the tower
facility. He selected the proposed site because, in his opinion,
t he dense woodl and that surrounds the proposed site provides an
i deal natural buffer between the site and the adjacent

resi dences, causing a mniml anount of visual intrusion to the



surroundi ng conmunity. He testified that he took into
consideration, in selecting the site, the fact that adjacent
resi dences are a “considerable distance” fromthe site. The
trees that surround the area, although they, of course, vary in
hei ght, are approxi mately seventy-feet tall; the woodland is
“dense” and “mature.” Another favorable attribute of the site,
according to Mglioritti, was that access to it would require
very little intrusion to the surroundi ng comunity.

AT&T proffered, and the Board accepted, the testinony of
Robert Warl ock, a project manager with Daft, MCune, Wl ker,
Inc., that the establishnent, maintenance, and operation of the
tower facility would not be detrinental to or endanger the public
health, security, general welfare, or norals of the surrounding
community and therefore satisfied the standards for speci al
exceptions as set forth in Section 11.0-5a of the Zoning
Ordinance for Baltinore Gty.

M. Mglioritti also testified that in researching suitable
sites for the tower facility he had contacted the Baltinmore City
Fire Departnent in an attenpt to work out an agreenment so that
AT&T could “co-locate” its antennas at the fire departnment's
proposed tower, which, if a special exception were granted, was
to be located at the Ednondson H gh School, in an R 6 zone. Hi's
efforts to | ease property fromthe fire departnent was, however,
unfruitful because the fire departnent did not respond to his
proposal s. A radi o frequency engi neer testified that AT&T

needed to place their antennas in certain designated areas



t hroughout Baltinore City in order to avoid coverage gaps or
“dead spots” inits wreless PCS system Seanl ess coverage
through Baltinore is necessary to prevent a tel ephone user from
experiencing a black-out (losing a phone call) or receiving a
busy signal if a call is made into a “dead spot.” The w tness
testified that AT&T had al ready placed antennas in various
| ocations throughout Baltinmore City, but a coverage gap presently
existed in the Frederick Road- Ednondson Avenue-Route 40 corri dor
Therefore, a facility in the vicinity of the proposed |ocation
was needed. The Baltinore Gty Bureau of Transportation and the
fire departnent had no objection to AT&T' s application.

Cakl ei gh Thorne, a real estate appraiser, testified for AT&T
that installation of the tower facility would have no effect on
| and val ues in the surrounding residential area. M. Thorne told
the Board that he had perfornmed a study of |and values in
residential communities where simlar transm ssion towers
exi sted, including Fairfax County, Virginia, and Howard and
Mont gonery Counties, Maryland. M. Thorne testified that the
residential communities of Fairfax Station in Virginia and
Cl earview Estates in Howard County had simlar |and property
val ues as those that existed in the Ten Hills comunity that
surrounded the proposed site. M. Thorne said that the cellul ar
transm ssion tower located in the Fairfax Station and C earvi ew
Est at es subdi vi sions had no effect on residential property val ues
in those communities. He distinguished Fairfax Station and

Cl earview Estates fromthe Ten Hills community, and the genera



area surroundi ng the proposed site, because no wooded buffer

exi sted at the other |locations to screen the standing tower from
the views of adjacent property owners. M. Thorne testified that
the proposed tower in the Ten Hills conmmunity would be “the nost
i solated, conpletely buffered tower” of all the towers he
studied. He also concluded that building of the tower facility
at the proposed site woul d have no negative inpact on residential
property values in the adjacent comunity because the existing
woodl and provided a natural buffer between the proposed site and
adj acent residences.

O her witnesses, on behalf of AT&T, testified that the
proposed tower facility would be safe and structurally stable and
woul d cause no detrinental effect to the surroundi ng
nei ghbor hood. The Baltinore Gty Departnent of Planning opposed
the application for the conditional use and recomrended that AT&T
either seek an alternative location that would be | ess visibly
intrusive to the community or co-locate the antenna on an
existing tower facility in the surrounding area. Susan WIIi ans,
the Chief of Planning for the Baltinmore Gty Planning Departnent,
testified that the only reason her departnent reconmmended
di sapproval of the application was because sone residents would
see the proposed site fromtheir hones. In Ms. WIllians's words:

This particular location is extrenely unique
inits character. It is a very bucolic
setting. Even though you have seen proposals
t hat show nunerous trees through the area,
interspersed with many of those trees are

quaint, single-famly honmes. The area takes
on a characteristic of probably one of the



nost rural areas in the Cty of Baltinore.
There are honmes directly on Nottingham Road
and Apple Gate Avenue, and | think you wll
hear testinmony directly from people who |ive
in this area who wll be inpacted, who w |
see this tower fromtheir hones, essentially.
It is, it is on this basis that the staff
recommends di sapproval. W don't think this
is like ever[y] other antenna site. And

i ndeed, we have recomrended approval of
antennas in residential comunities.

The Director of the Departnent of Planning of Baltinore
City, Charles C. Gaves, Ill, submtted a letter to the Board in
whi ch he al so objected to the conditional use permt. He gave
three reasons that he described as “land use concerns.” First,
the Ten H Il community is conposed of “close to” two hundred pl us
homes, and the facility would be | ocated “in the heart of that
communi ty” even though “there are less visually intrusive sites
for the tower.” Second, residential lots are |located “close to
the site.” Third, the tower facility would renove five parking
spaces fromthe swi nclub parking lot. Although, as we have
noted, M. Gaves asserted that there were “less visually
intrusive sites” for the tower, he did not say that there were
any within the R-1 zone.

M. Gaves's letter stressed that his departnent had in the
past “worked diligently” with AT&T to |locate sites for their
antennas that were “the least visibly intrusive.” Yet, according
to M. Graves, only once, out of seventy-two conmuni cation
antenna applications submtted by AT&T and its conpetitors for

review prior to the subject one, had the departnent recomrended

di sapproval. M. Gaves also pointed out that the Ten Hills



Comruni ty Associ ation supported “the co-location of the AT&T
antennas” on the fire departnent's proposed energency tower at
t he Ednondson Hi gh School | ocati on.

At the hearing, a nunber of citizens who |ived near the
proposed facility testified against the grant of AT&T' s
application. Arthur Johnson, who |ives at 403 North Chapel Gate
Lane, about three hundred feet fromthe site, testified that the
proposed use woul d adversely inpact upon his property. He
testified that, except for the sumer nonths when the foliage on
the trees are in bloom the grounds of the sw ntlub, which are
adj acent to his residence, are clearly visible to the hones
| ocated on North Chapel Gate Lane and that the tower, when it is
erected, woul d obviously also be visible when the inpliedly
deci duous trees had shed their foliage.

Anot her witness, who lives in the Ten Hlls community at 432
Drury Lane, testified that Ten Hlls is an old and uni que
community where even the tel ephone wires are hidden from vi ew.
Tel ephone wires are at the rear of the hones rather than on the
streets. The wi tness opined that the proposed tower, because of
its size and visibility, would negatively inpact the area. Mary
Beverunger, who also lives in the Ten Hlls area, testified that
if the Ednondson Hi gh School site was approved, AT&T woul d be
able to use the tower constructed there and would not need to
construct an additional tower at the proposed site. She opined
t hat because there would be no need to construct a tower on

Knot t i ngham Road she opposed its construction. Thomas Devlin, a



representative of the Ten Hlls Community Association, and Kerry
Weil, aresident of Ten Hills, wote to the Board and opposed the
tower construction because of “concerns” about the proximty of
the structure to the residential properties and its inpact on
property values in the community.

On June 13, 1997, the Board issued its witten opinion. It
summari zed the testinony of all the w tnesses but made al nobst no
findings of fact, including failing to define specifically the
nei ghbor hood of the subject property. The Board wote:

The Board, in making it's [sic] decision
to di sapprove this appeal has considered the
standards for conditional uses under Section
11. 0-5a of the Zoning Ordinance |listed bel ow,
particularly itens 1, 4 and 12. The Board is
aware of the appellant's testinony and the
testinony of expert witnesses that the tower
woul d not be detrinental to the health and
safety of the community nor would it
adversely affect real estate values or the
aesthetic beauty of the area. The Board, in
meking its decision, felt that tinme is not a
critical issue in the placenent of the tower
when there is an opportunity to co-locate the
tower in another area and still satisfy the
needs of the appellant and all parties
i nvol ved. The Board felt that the placenent
of the nonopole in the Ten Hills comunity
and using the wooded areas as a buffer would
only be seasonable at best and that there is
a suitable site el sewhere in the area needed
to be served. Each residential community, or
any community for that matter, has it's [sic]
own uni que qualities and characteristics
distinctive of itself. A use believed to be
injurious at one site in a comunity to be
served could very well be an asset at another
site in the sane community, therefore
benefit[t]ing all parties involved. The
Board is also aware of the testinony fromthe
Department of Planning stating that out of
approxi mately seventy-three prior sites for
t ower s/ ant ennas, the Departnent of Planning



was abl e to accompdat e seventy-two of those
sites to the satisfaction of all parties

i nvol ved. The Board feels that if the
appel l ant works with the Departnent of

Pl anning, a nutually agreeable site can be

f ound.

The Board went on to say that the proposed use woul d not

menace or endanger the public health, security, general

or

nor al s.

wel f ar e,

It further stated that it had considered the twelve

factors that it is required to consider under 11.0-5 of

Baltinmore City Zoni ng Code. 2

°Those standards are

a. Standards for Conditional Uses. No conditional use
shall be authorized unless the Board finds in each
specific case that the establishnment, maintenance, or
operation of the conditional use will not be detrinenta
to or endanger the public health, security, genera
wel fare, or norals, and, as a further guide to their
deci sion upon the facts of each case, they shall give
consideration to the followi ng, where appropriate

1. the nature of the proposed site, including its
size and shape and the proposed size, shape,
and arrangenent of structures;

2. the resulting traffic patterns and adequacy of
proposed of f-street parking and | oadi ng;

3. the nature of the surrounding area and the
extent to which the proposed use mght inpair
its present and future devel opnent;

4. the proximty of dwellings, churches, schools,
public structures, and other places of public
gat heri ng

5. accessibility of the premses for fire and
police protection;

6. accessibility of light and air to the preni ses
and to the property in the vicinity;

7. the type and location of adequate utilities,
access roads, drainage, and other necessary

facilities that have been or will be provided
8. the preservation of cultural and historic
| andmar ks;

9. any Urban Renewal Plan approved by the Mayor

and City Council or the Mster Plan for the
City approved by the Pl anning Conm ssion

10. all standards and requirenents contained in
t hi s ordi nance;

11. the intent and purpose of this ordinance as set
forth in Chapter 1; and

12. any other matters considered to be in the
interest of the general welfare

10

t he



Additional facts will be set forth in order to answer the

guestions presented.

| SSUE 1

Did the Board apply the correct principles of
law in review ng AT&T' s application?

Both parties to this appeal agree that the “correct

principles of law are those set forth in Schultz, supra. In

Schultz, the Court of Appeals said:

The speci al exception use is a part of the
conprehensi ve zoning plan sharing the
presunption that, as such, it is in the
interest of the general welfare, and
therefore, valid. The special exception use
is a valid zoning nechanismthat delegates to
an admnistrative board a limted authority
to all ow enunerated uses which the

| egi sl ature has determned to be perm ssible
absent any fact or circunstance negating the
presunption. The duties given the Board are
to judge whether the neighboring properties
in the general nei ghborhood would be
adversely affected and whether the use in the
particular case is in harnony with the
general purpose and intent of the plan.

. The extent of any harm or
di sturbance to the neighboring area and uses
is, of course, material. |If the evidence
makes the question of harm or disturbance or
t he question of the disruption of the harnony
of the conprehensive plan of zoning fairly
debatable, the matter is one for the Board to
decide. But if there is no probative
evi dence of harm or disturbance in |ight of
the nature of the zone involved or of factors
causi ng di sharnony to the operation of the
conpr ehensi ve plan, a denial of an
application for a special exception use is
arbitrary, capricious and illegal. These
standards dictate that if a requested speci al
exception use is properly determ ned to have

11



an adverse effect upon nei ghboring properties
in the general area, it nust be deni ed.

Schultz, 291 Md. at 11-12 (second enphasis added).

In short, the test, as developed in Schultz, is not whether
a special exception is conpatible with permtted uses in a zone
or whether a conditional use will have adverse effects. Adverse
effects are inplied in all special exceptions. The standard to
be considered by the Board is whether the adverse effects of the
use at the particular |ocation proposed would be greater than the
adverse effects ordinarily associated with that use el sewhere

within the RR1 zone. Mssburg v. Mntgonery County, 107 M. App

1, 8-9 (1995), cert. denied, 341 Md. 649 (1996). As the Court of

Appeal s said in Board of County Commirs v. Hol brook, 314 M. 210,

217-18 (1988):

[Where the facts and circunstances indicate
that the particul ar special exception use and
| ocati on proposed woul d cause an adverse

ef fect upon adj oi ni ng and surroundi ng
properties unique and different, in kind or
degree, than that inherently associated with
such a use regardless of its location within
the zone, the application should be deni ed.
Furthernore, if the evidence nmakes the issue
of harmfairly debatable, the matter is one
for the Board's decision, and should not be
second- guessed by an appellate court.

(Enmphasi s added.)

The trial court found, and both parties to this appeal
agree, that the Board never explicitly set forth what, if any,
adverse effects of the tower facility at the proposed site would
be greater than the adverse effects at another location within

the R-1 zone. It was for this reason that the trial court

12



remanded the case for the purpose of permtting the Board to nake
“its required findings.” W agree wth the parties and with the
| ower court in its conclusion that the Board did not apply the
proper test in denying AT&T' s request for a conditional use

permt.

| SSUE 2

Were there facts devel oped in the record

before the Board that woul d support a deni al

of AT&T's conditional use permt?

The trial court was of the view

that there would be substantial evidence in

the record to support a conclusion that the

proposed tower woul d cause an adverse effect

upon the adjoining properties in the Ten

Hlls community unique and different in kind

than if it were |located at another site in

the area. At the very least[,] the record

indicates that it is '"fairly debatable' and

under the deferential standard of review, a

deci sion that conported with the Schultz

standard woul d be uphel d.
The Court pointed to the testinony of Susan WIllians that Ten
Hlls was “extrenely unique”; that the setting was “very
bucolic”; that the area was “probably one of the nost rural areas
inthe City of Baltinore”; and that the tower facility would
adversely affect the hones directly adjacent to the proposed
site. The trial court also relied upon the testinony from
residents who |lived near the proposed site who testified to the
decrease in property values and aesthetics problens created by
t he proposed use. The trial court also opined that the record

supported a finding that the location of the tower at the

13



proposed site, because of the nei ghborhood' s special character,
woul d have adverse aesthetic effects above and beyond its

| ocation el sewhere wwthin the zone. The trial court concl uded
that it also would not be “unreasonable” for the Board to give
wei ght to the community nenbers' assunption that the presence of
the tower | ocated adjacent to their unique setting would
adversely affect their property val ues.

W agree with the trial court that the Board could, on
remand, reject the opinion of the real estate appraiser hired by
AT&T and accept the testinony of the property owners in the Ten
Hlls coomunity who testified that the value of their property
woul d be adversely affected by the presence of the tower
facility. But even assum ng that the property val ues were
adversely affected, that effect would be caused solely by the
negati ve aesthetic consequences of having the tower nearby. The
consequences of such adverse aesthetic effects have been
di scussed in nunmerous cases dealing with the grant or denial of
speci al exceptions. Three of those cases are of particul ar
i nportance for purposes of our discussion. The three cases are

Anderson v. Sawyer, 23 Ml. App. 612 (1974); Board of County

Commirs v. Hol brook, 314 Md. 210 (1988); and Evans v. Shore

Communi cations, Inc., 112 Ml. App. 284 (1996).

The Anderson case involved an application for a speci al
exception to operate a funeral hone in a residential district.
I n Anderson, we reversed the denial of the special exception

because there was no evidence show ng that the requested speci al

14



exception woul d adversely affect the surrounding area in any way
different fromits adverse effect in any other residenti al
district. W explained:

The presunption that the general welfare
is pronoted by allowi ng funeral hones in a
residential use district, notw thstanding
their inherent depressing effects, cannot be
overconme unl ess there are strong and
substantial existing facts or circunstances
showi ng that the particul ari zed proposed use
has detrinmental effects above and beyond the
i nherent ones ordinarily associated with such
uses. Consequently, the bald allegation that
a funeral hone use is inherently
psychol ogi cal | y depressi ng and adversely
i nfl uences adj oi ning property val ues, as well
as ot her evidence which confirns that
general |y accepted conclusion, is
insufficient to overcone the presunption that
such a use pronotes the general welfare of a
| ocal community. Because there were neither
facts nor valid reasons to support the
conclusion that the grant of the requested
speci al exception woul d adversely affect
adj oi ning and surroundi ng properties in any
way ot her than would result fromthe | ocation
of any funeral honme in any residential zone,
the evidence presented by the protestants
was, in effect, no evidence at all.

Anderson, 23 Ml. App. at 624-25.

In the present case, there was no evidence that there was
any place in an R 1 zone where the adverse aesthetic effects of a
tower would be less than if it were located at the proposed site.
Nuner ous ot her cases since Anderson have followed its precepts.

See, e.qg., Mossburg, 107 MJd. App. at 13 (stating that in

reviewi ng the Board' s decision the court “look[s] for evidence,
if any, in the record of the adverse effects and inpact that

coul d generally be expected as an inherent adverse i npact

15



anywhere in the 1-2 Zone in order to determ ne whether the
environnental and traffic safety inpact at the subject site is

greater”); People's Counsel for Baltinore County v. Mangi one, 85

Md. App. 738, 750 (1991) (stating that the Court “shall review
facts and circunstances upon which the Board coul d have found
that the special exception use and | ocation proposed woul d cause
an adverse effect upon adjoining and surroundi ng properties

uni que and different, in kind or degree, than that inherently
associated with such a use regardless of its location within the
zone”).

Al though there was no detail ed evidence on the subject, the
persons who opposed AT&T's conditional use permt appeared to be
of the view that there would be | ess adverse consequences if
AT&T's tower facility were | ocated at Ednondson Hi gh School than
at the proposed site. There are two problens with that
testinony. First, the Ednondson Hi gh School site was not in an
R-1 zone —it was in an R 6 zone, and the test, as applied in

Anderson, Schultz, and other cases already cited, is whether the

use will produce a harmthat woul d have an adverse effect above
and beyond those inherently associated wth such a speci al

exception use “irrespective of its location within the zone.”

Schultz, supra, 291 MI. at 15. Moreover, at the tinme of the

heari ng on AT&T's application, the Board had not granted the
speci al exception at the Ednondson Hi gh School site, and in any
event, there was no indication in the record that AT&T coul d work

out a lease with the fire departnent that woul d all ow AT&T to co-

16



| ocate at the location. Lastly, there was no evidence that the
tower, if it were located at Ednondson Hi gh School, would be Iess
visibly intrusive to neighboring properties than it would be if

| ocated at the proposed site.

In Hol brook v. Board of County Commirs, 70 Md. App. 207

(1987), rev'd, 314 Md. 210 (1988), a property owner applied for a
speci al exception to allow himto station his nobile honme on | and
adj acent to property on which a new residence with an apprai sed
val ue of $147,000 had just been built. 1d. at 210. The owner of
the new hone protested the granting of the special exception at

t he Zoni ng Board appeals hearing on the ground that the nobile
home woul d be detrinmental to the value of her hone and, as proof,
present ed phot ographs of the nobile home as seen from her
property. 1d. The Board of Appeal s denied the special

exception, finding that the nobile home woul d di m nish property
val ues of the adjoining property and create an adverse effect
greater than if it were located in other areas in the zone. |[d.
at 211. W reversed that decision, holding that there was no
substantial evidence before the Board of Appeals to neet the
Schultz test. Holbrook, 70 Ml. App. at 217. The Court of
Appeal s, in turn, reversed this Court and found that, under the
facts and circunstances of that case, the testinony and
phot ogr aphs showed that a nobile home, at the proposed | ocation,
woul d inpair property values to a greater extent that it would

el sewhere in the zone and that other |ocations existed that would

have | ess of an adverse inpact than did the proposed site.

17



Hol br ook, 314 Ml. at 219-20. The Court pointed out that the
$147,000 residence was in a “uniquely val uable, heavily forested,
|ow growt h area,” id. at 219, and concl uded that countl ess
| ocations existed within the zone and i ndeed within the
applicant's own property where the presence of a nobile hone
woul d have no adverse effect whatsoever upon adjoining property
val ues due to the fact that the nobile home woul d be shi el ded
fromview by trees or other topographical features. 1d. at 220.
It is true, as Baltinore Gty points out, that the trees
that surround the tower facility would not shield the tower
facility fromthe view of nearby property owners for many nonths
inthe fall and winter. But unlike the situation in Hol brook, in
the case at hand there was sinply no evidence that there was any
place wwthin an R-1 zone that a 133 foot nonopol e could be
| ocated where it could not be seen by adjoining property owners.
Perhaps the case that is nost closely on point is Evans,
supra, where the | andowner asked for a special exception to
construct a two hundred foot, three-|egged, free-standing,
|attice-type netal tower. 112 Md. App. at 287-90. The proposed
site of the tower was a five-acre parcel, zoned agricultural.
Id. A real estate appraiser testified as an expert for the
| andowner. He concl uded that the proposed tower at the proposed
site would have no adverse effect on real estate values in the
nei ghbor hood above and beyond the effect that is inherently
associated wwth the location of a tower. 1d. at 294. At the

heari ng, numerous property owners testified against the grant of

18



t he special exception. 1d. at 296-98. Property owners testified
that, in their view, the proposed tower woul d depress property

val ues and woul d be unsightly.® |In Evans, the Board denied the

speci al exception, but the trial court concluded that the Board's
deci sion coul d not have been reasonably based on the facts before
it and ordered the Board to grant the special exception. [d. at
301. This Court affirmed the trial court's decision to remand
the case with instructions to grant the special exception. In
doing so, we held that the Board had erred in failing to apply
the Schultz test. 1d. at 304. W reasoned:

Finally, the Board concluded that the
proposed use was not conpatible with the
pattern of existing devel oped | and use in
that “the proposed tower is unique to the
pattern of existing devel oped | and use in the
vicinity.” The Board opined that the tower
woul d be detrinmental to the use of nearby
residents in terns of the use and enjoynent
of the rural character of their property.
Clearly, the section of the Conprehensive
Plan titled, “Rural and Agricul tural
Conservation Areas,” provides for
conservation of the rural and agrarian
character of the area in the face of
expandi ng suburban and residenti al
devel opnent. The Board fails to state how
construction of the tower in question
underm nes the rural character of the
nei ghbor hood and sonehow transforns the area
into a neighborhood antithetical in character
to that of a rural nei ghborhood. The
uni queness referred to by the Board nust be
in ternms of adverse effects and the adverse
ef fects nust be above and beyond those
i nherently associated with the |ocation of a
speci al exception use any where else within
the zone. See Deed v. Baltinore Gas &
Electric Co., 240 Md. 317, 331 (1965);
Mossburg, 107 M. App. at 24-25.

5The property was located in an RAC (Rural /Agricultural Conservation District).
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VWiile it appears that the Board reached
t he wong concl usi ons based on the facts
before it, we believe that, had it applied
the correct standard, the only proper
decision it could have reached on the
evi dence before it would have been a grant of
t he special exception. W affirmthe trial
court's remand for the Board to grant the
application for special exception, and
instruct the Board to apply the proper |egal
standard to the evidence.

ld. at 305.

There was testinony that the Ten Hills area was “bucolic”
and “rural,” but again, simlar to the situation in Evans, the
Board failed to state how construction of the tower in question
woul d underm ne the rural or bucolic character of Ten HIls or
how it would transformthe area into a nei ghborhood “antitheti cal
in character” to that of a rural or bucolic nei ghborhood.
Simlarly, although the Ten Hlls comunity may be “uni que,”
there was no show ng that the conmmunity's uni queness woul d nake
the presence of a tower nore harnful than it woul d ot herw se be
if it were located el sewhere in the R-1 zone. The evidence
showed that the Ten Hills community was a wel | -established
community with houses |ocated on |large, heavily forested |ots.
Because the area was not densely popul ated, that unique feature
woul d, if anything, make the site nore appropriate for a tower in
an R-1 zone because fewer persons could see it. Additionally,
the fact that the houses are on |ots surrounded by nunerous trees

woul d make the tower facility | ess objectionable, or at |east

less visible, than it would if it were located in an area denuded

20



of trees. In sum we conclude that the subject case cannot be

di stinguished in material respect from Evans, supra.

Accordingly, we reverse the trial court. On the record
before the Board, there was not substantial evidence to support a
denial of the conditional use application according to the
correct anal ytical touchstones for such a case. Accordingly, it
was not within the Board's discretionary range to do other than

grant the conditional use. See Mayor & City Council of Baltinore

v. Foster & Kleiser, 46 Md. App. 163, 171-72 (1980). The trial
court should remand the case to the Board, with instructions to

grant the conditional use permt requested by AT&T.

JUDGVENT REVERSED
CASE REMANDED TO THE Cl RCU T COURT
FOR BALTIMORE CI TY W TH

| NSTRUCTI ONS
TO REMAND THE CASE TO THE BALTI MORE
Cl TY BOARD OF MUNI Cl PAL AND ZONI NG
APPEALS FOR ADCPTI ON OF FI NDI NGS OF
FACT AND CONCLUSI ONS OF LAW
GRANTI NG
THE CONDI TI ONAL USE (W TH OR
W THOUT

APPROPRI ATE AND LAWFUL CONDI TI ONS)
COSTS TO BE PAI D BY THE MAYOR AND
CI TY COUNCI L OF BALTI MORE
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