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The Attorney Gievance Conm ssion, acting through Bar Counsel,
filed a petition wwth this Court for disciplinary action agai nst
John Weel er d enn, Respondent, alleging violations of the Rul es of
Pr of essi onal Conduct. The Attorney Gievance Comm ssion charged
Respondent with violating Rule 1.15(a), Rule 5.3(a), (b), and (c),
Rule 8.4(c); Rules BW, BU7, and BU9; and Maryland Code (1989, 1995
Repl. Vol., 1995 Supp.) 8 10-306 of the Business Cccupations and
Professions Article.! W referred the matter, pursuant to Maryl and
Rule BV9(b), to Judge Cifton J. Gordy of the Grcuit Court for
Baltinore Gty, to make findings of fact and conclusions of law in
accordance with Maryland Rule BV1il(a). After an evidentiary
hearing, Judge Gordy concluded that Respondent violated Rule
1.15(a), Rule 5.3(b) and (c), Rule 8.4(c), Rule BU9, and § 10- 306.
Judge Gordy found that Bar Counsel had not proved by clear and
convi nci ng evi dence that Respondent had violated Rule 5.3(a), Rule
BW, and Rule BU/. Respondent filed exceptions to certain findings
and conclusions in this matter.

l.

Judge Cordy held an evidentiary hearing and filed an extensive

report. We set forth below his findings of facts and concl usi ons

of | aw.

1 Unl ess otherw se indicated, all statutory citations herein
are to Maryland Code (1989, 1995 Repl. Vol., 1995 Supp.) 8§ 10 of
t he Busi ness COccupations and Professions Article.
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BACKGROUND FACTS

Respondent is an attorney, licensed to practice |aw
in the State of Mryland since 1963. Respondent is
fifty-seven (57) years old. He currently practices |aw
with the firmof Preston & Aenn |located in Baltinore.
Respondent has had no prior conplaints filed against him
by the Attorney Gievance Conm ssion. From 9/01/87
t hrough 9/92, Respondent was the sole principal in the
law firmof Preston and d enn.

Prior to 1987, Respondent was never exposed to
bookkeepi ng or accounting. Before he forned the firm of
Preston & A enn, he and his fornmer partners enployed a
full-time bookkeeper, Ms. Waldred Borman until 1985.
After she retired, Ms. Roger Smth, the wfe of the
firms partner, was hired as the firms full-tine
bookkeeper. Ms. Smth had experience bookkeeping
previously for a car deal ership in Anne Arundel County.

Roger Smth decided to open an office in den
Burnie, and Ms. Smth worked there as the sole
bookkeeper for the firm Thereafter in August, 1987,
Roger Smth decided to |l eave the firmentirely, so he and
Respondent divided the firm account equally. The firm
savi ngs account was equally divided, and Respondent
retained the shortage list that Ms. Smth conprised.
M. Smth kept his client's; Respondent kept his clients.
The total funds retained on behalf of the clients in
escrow for Preston and denn was two thousand, seven
hundred and thirty-one dollars and fifty-eight cents
(%2, 731. 58). The remaining firm nonies that resulted
from the division of the original firm account were
deposited into the escrow account retained by Preston and
A enn to conpensate for the existing shortage.

The bookkeeper enployed by Preston and d enn, was
Donna Grace. Donna Grace had previously been enpl oyed by
Respondent in the capacity of admnistrative secretary
when she becane the firms part-tinme bookkeeper.

Terri Jarman becane bookkeeper for Respondent on
March 4, 1989 and her bookkeeping responsibilities
continued up until Novenber 9, 1990.



She advi sed the Respondent that she was concerned
that the escrow account was in the "sane junble" as the

firm | edger book. She testified that she could not
"figure out " the escrow account. Ms. Jarman asked
Respondent twice if she could get assistance with the
escrow account. The Respondent advised her that

accountants could be called in to assist her with the
firm account, but he felt that there was no need to
"straighten out"” the escrow account at that tine.

Toni Durham Sandra Trueth and Patricia Bailey were
hi red as bookkeepers in succession on Novenber 10, 1990;
April 26, 1991; and Cctober 19, 1991, respectively.

Begi nning August 31, 1987, Preston and denn
established its own bookkeeping departnent. An office
manual was prepared to set forth the expectations and
responsibilities of the bookkeeper.

Toni Dur ham becane the bookkeeper in Novenber 10,
1990, and continued in that capacity until April 25
1991. Toni Durhamtestified that she never reviewed the
escrow account bank statenents when she began wor ki ng at
Preston and d enn. Rat her, she just referred to the
bal ance of the checkbook and the | edgers.

Respondent was the only individual with signature
authority on the escrow account. Whenever a check was
written against the escrow account, it was sent to the
Respondent with a note indicating the bal ance.

FACTS RELEVANT TO THE HI LNBRAND MATTER

On July 12, 1990, the Respondent received settlenent
funds on behalf of his clients, the Hlnbrand file.
Those funds were deposited on the sane day, in the anount
of twenty thousand, five hundred dollars ($20,500.00).
Then, Respondent extracted nonies fromthe escrow, in the
ampunt of five thousand, one hundred and twenty-five
dol Il ars ($5,125.00), which was due to himin exchange for
his | egal services.
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On February 22, 1991, there was supposed to be
fifteen thousand, eight hundred and ei ghty-four dollars
and seventy-one cents ($15,884.71) in the escrow account
on behalf of the H | nbrands. Before the Hil nbrands
received their first check the balance of the escrow
account was only thirty-three hundred and fifteen dollars
and thirty-nine cents ($3315.39). On February 22, 1991,
t he Respondent disbursed, to the Hil nbrands, a check for
two thousand, four hundred and four dollars and thirteen
cents ($2,404.13). This was the first check witten to
Judith Hilnbrand in connection with the settlenent.
After that check was witten, the balance in the escrow
account was nine hundred and el even dollars and twenty-
six cents ($911.26). Thereafter, the Hilnbrands were
furni shed twenty-five hundred dollars on 8/14/91. Before
that check was issued to them Respondent was responsi bl e
for thirteen thousand, four hundred and forty-eight
dol lars ($13,448.00) in trust for the Hilnbrands. At
|least twice, after settlenent, the escrow account
reveal ed bal ances that indicated there were nonies out of
trust.

Al t hough the funds from the Hi I nbrand settl enent
were recei ved by Respondent on July 12, 1990, the first
di sbursenent thereof to the client was not until February
1991. The delay was attributed to resolving a
subrogation matter involving H MO and the Hi | nbrands
were aware of the reason for the del ay.

When Respondent informed the Hil nbrands, in August
of 1990, that there were conplications in regard to
satisfying the outstanding nedical bal ances, the
Hi | nbrands responded that they understood and,
furthernmore, "do not want that kind of noney in their
bank account." The H | nbrands requested that Respondent
wi thhol d distribution of the settlenment funds until their
son received his college grant.

Then, in February 1991, M. Harry Hilnbrand
requested, via tel ephone, that Respondent keep fourteen
t housand, eight hundred and eighty-three dollars and
t wenty-seven cents ($14,883.27) in trust, and send the
rest to them Hence, in February, 1991, Respondent was
still responsible for the safekeeping of at |east
fourteen thousand, eight hundred and ei ghty-three dollars
and twenty-seven cents ($14,883.27) on behalf of the
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H | nbrands. The escrow account for the nonth of February
showed a bal ance as | ow as three thousand, three hundred
and fifteen dollars and thirty-nine cents ($3,315.39).

On or about Novenber 21, 1991, Respondent issued a
check to the Hilnbrands in the anount of two thousand
dollars ($2,000.00). At the time of that disbursenent,
the H Il nbrands still had seventy-four hundred and forty-
eight dollars and eight cents ($7,448.08) entrusted with
Respondent . The escrow bal ance was sufficient to pay
that outstanding obligation to the H I nbrands. But, the
Wl fs, also Respondent's clients, would not have been
able to receive all their funds in the escrow due to them
had they requested their noney at that tine.

On May 27, 1992, the balance in the escrow account
totalled three hundred and forty-five dollars and forty-
one cents ($345.41). The H | nbrands, however, were still
due nonies fromtheir settlenment which was an excess of
twelve thousand dollars ($12,000.00). Ther ef or e,
Respondent was over $12,000 out of trust in regard to the
Hi | nbr ands. The Respondent explains in that instance
t hat the noney "obviously had been previously transferred
fromthe escrowto the firmaccount."

According to the testinony of Sterling Fletcher, who
was assigned as an investigator by the Attorney Gievance
Comm ssion of Maryland in connection with this case, at
| east six clients have suffered a negative balance in
regard to their individual funds due themin the escrow

account. He further testifies that one of the
bookkeepers, Toni Durham or Terri Jarman, nentioned to
hi m during an interview associated wth his

i nvestigation, that there were shortages in the escrow
account, and noreover, Respondent instructed them to
transfer funds from the escrow account to the firm
account for the purpose of satisfying payroll.?

21n a footnote, the court noted that "neither Toni Durham nor
Ann Jarman testified that they were directed to nake such a

transfer. |In fact, Toni Durham stated that Respondent transferred
from his personal account to the firmaccount, and fromthe firm
account to the escrow account. This dispute of fact is irrel evant
because the violation will be grounded in Respondent's failure to

(continued...)



FACTS RELEVANT TO THE WOLF MATTER

The settl ement nenorandum for Frank and Agnes Wl f
was prepared on Cctober 2, 1991. The settlenent resulted
in atotal of thirty-one thousand dollars ($31, 000.00),
and a deposit was made on their behalf on Septenber 23,
1991. The attorneys' fees and expenses totalled nine
t housand, three hundred and thirty-three dollars and
thirty-three ($9,333.33). According to the settlement
menorandum the Wlfs were entitled to eight thousand,
ei ght hundred and seven dollars and ninety-four cents
($8,807.94). M. WIf signed the settlenent statenent
dated Cctober 2, 1991 to the effect that he received
ei ght thousand, eight hundred and seven dollars and
ninety-four cents ($8,807.94). The out st andi ng
"di sbursenents” totalled twel ve thousand, eight hundred,
fifty-eight dollars and seventy-three cents ($12, 858.73).
Therefore, that noney due to varied |lien holders was
supposed to be kept in trust on behalf of the Wlfs.

In June 1992, there were still I|iens outstanding
that were to be satisfied by the Wifs' funds, one of
whi ch was on behal f of Deerhead State Hospital, in the
anmount of twelve thousand, five hundred and twenty-nine
dollars and thirty-five cents ($12,529.35). In the nonth
of June, however, the escrow account descended bel ow t hat
ampunt to only three hundred, forty-five dollars and
forty-one cents ($345.41), and once to forty-two hundred
seventy-four dollars and thirty-six cents ($4, 274. 36).

I n August of 1991, Respondent was al so keepi ng funds
for his other clients, the Hilnbrands, who are

conplainants in regard to this Petition, as well. There
weren't sufficient funds to pay the Wl fs had each client
demanded paynent si mul t aneousl vy. Nevert hel ess,

Respondent issued two checks in August, 1991, one for
twenty-five hundred dollars ($2500.00), and one for
fifteen hundred dollars ($1500.00).

After the two checks were distributed, the
Hi | nbrands still had ninety-four hundred, forty-eight

(...continued) _ _
keep firmnonies and clients' nonies separate.”
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dollars and eight cents ($9448.08) entrusted to
Respondent . The escrow account bal ance, however, was
fourteen thousand, two hundred and forty-two dollars and
ni nety-one cents ($14,242.91). This was not enough noney
to honor the WlIfs' trust account totalling eight
t housand, six hundred and five dollars and forty-four
cents ($8,605.44) at the tine.

M. WIf m sadvised Respondent, in 1991, that there
was a Medicare lien to be satisfied fromhis settlenent
funds. This msinformation relayed to Respondent caused
a delay in distribution, and the Wl fs received a final
di sbursenent on August 12, 1992.

On August 12, 1992, Frank Wl f was paid eleven

t housand, nine hundred and thirty-seven dollars and

thirty-five cents ($11,937.35), which represented the

di fference between the prior claimof Deerhead Hospital
and the actual claimof Deerhead Hospital.
CONCLUSI ONS OF LAW AND DI SCUSSI ON

For each matter conpl ained of herein concerning the
Hi | nbrands and the Wlfs, Petitioner alleges that the
Respondent violated the Maryland Rul es of Professiona
Conduct, Rules 1.15(a) and 5.3(a), (b) and (c); Rule BW,
7 and 9; and Busi ness Qccupation Article Section 10-306.
Petitioner only advances the disciplinary charge under
Rule 8.4(c) in regard to the Hil nbrands.

A. This court finds by clear and convincing
evi dence that the Respondent, John Wheeler denn, has
vi ol at ed:

1. The Maryland Rules of Professiona

Conduct, 1.15(a) by failing to hold the property,
specifically the settlenent funds of his clients,
the Hil nbrands and the Wi fs, separately fromhis
own property, and furthernore keep the escrow and
firmaccounts separate pursuant to Rule BU7® of the
Maryl and Rul es;

2. Rule BU 9 which prohibits an attorney from

2 W note that in the discussion portion of Judge CGordy's
conclusions of law, he finds that Respondent did not deposit
any inappropriate funds into the escrow account.
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"borrowi ng or pledging any funds required by these
Rul es to be deposited in an attorney trust account
. or use any funds for any unauthorized
pur pose; "

3. Rule 8.4(c) was violated by engaging in
conduct invol ving di shonesty;

4. Busi ness Cccupations and Professions,
Section 10-306 which prohibits a | awer from using
trust noney for "any purpose other than the purpose
for which the trust noney is entrusted to the
| awyer"; and

5. Rule 5.3(b) and (c) by failing to ensure

t hat the bookkeepers did not engage in conduct that
is inconpatible wth Respondent's | egal obligation.

(1) Violation of Rule 1.15

Rule 1.15(a) states:

(a) A lawyer shall hold property of clients or
third persons that is in a lawer's possession
in connection with a representati on separate
fromthe |lawer's own property. Funds shal
be kept in a separate account naintained
pursuant to Subtitle BU of the Maryl and Rul es.
O her property shall be identified as such and
appropriately safeguarded. Conpl ete records
of such account funds and of other property
shall be kept by the lawer and shall be
preserved for a period of five years after
term nation of the representation.

Respondent asserts that the instances that nonies
were transferred from the firm account to the escrow
account were not violations of the Rules because the
Rul es permt transfers fromoperating accounts to escrow
accounts. Rule 1.15(a) does not prohibit such a
transfer, but it also does not affirmatively allow such
a transfer.

The Rule states that the escrow account and the firm
account should be held separately: "A lawer shall hold
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property of clients. . . separate fromhis own property."”
However, the facts indicate that Respondent needed to
transfer fromthe firmaccount to the escrow account to
make his clients whole. This court logically draws the
i nference that there would be no need to conpensate the
clients if their funds had not previously been invaded.

Respondent asserts "there is absol utely nothing out
of the ordinary about such transfers from operating to
escrow accounts." Additionally Respondent states that
"[H is bookkeepers would informhimthat the balance in
t he escrow account was | ow, thereby requiring a transfer
from the operating account so as to nmake a paynent on
contenplated litigation expenses.” This court rejects
that proffer as a justification for depositing funds from
the operating account into the escrow account because
there are instances where such a transfer occurred and
for the purpose of replenishing funds that should have
been there for the duration of tinme since the settl enent
was effected. If, in fact, litigation expenses were
i ncurred, Respondent could have advanced those funds to
his client in accordance with the Rules, and thereafter
seek rei nbursenent. However, the circunstances presented
to this court, illustrate that the Respondent was
actually replacing funds that, pursuant to the Rules
were to be kept separate fromthe Respondent's funds.

Respondent states that "[T]he transfers from escrow
to the operating account . . . represented a transfer of
earned fee . . . Admttedly, on several occasions such
transfers did not carry a |l egend on the check, . . . but
as clearly indicated by Respondent's Exhibit 35, each and
every transfer of fee . . . represented an earned fee
transfer " Respondent's argunent is that the
transfers from escrow to operating account were
legitimate. This court finds that such transfers were
violations of the Rule 1.15(a) because a |egitinmate
wi t hdrawal of fees would not have caused the escrow
account to be deficient in regards to obligations to
clients and |ienhol ders.

Furthernore, the Respondent testifies that he was
aware that there were two instances in which the escrow
account bal ance on the H |l nbrand and WIf file descended
bel ow the ampbunt necessary to fulfill the settlenent
obligation due to the client. These shortages occurred
once in 1991, and once in 1992; and also constitute



10

violations of Rule 1.15(a). Therefore, the allegation of
violation of Rule |.15(a) by Petitioner is sustained.

(2) Violation of BU9

Next, Respondent contends, and there is testinony of
Respondent's bookkeepers that he did not borrow noney
fromthe escrow account and deposit it into firmaccounts
and there was never a tinme when there was insufficient
funds in the escrow account. However, as the court noted
above, that fact is in dispute. According to Sterling
Fl etcher, one of the bookkeepers for Respondent, either
Toni Durham or Terri Ann Jarman infornmed him that
Respondent has transferred funds fromthe escrow account,

to satisfy payroll, into the firm account.

BU9 states: "An attorney . . . may not borrow or
pl edge any funds . . . to be deposited in an attorney
trust account . . . or use any funds for any unauthorized
purpose.” Although Petitioner has failed to denonstrate

the exact "unauthorized purpose"” for which Respondent
m sused clients' funds, the fact that the escrow account
fell below the bal ance necessary to fulfill legitimte
obligations to clients and lienholders indicates an
"unaut hori zed use" contenplated by the Rule. Si nce
Respondent admts to at |east two shortages in the escrow
account, this court finds that there has been
unaut hori zed use of the clients' funds and therefore, a
vi ol ati on of BU9.

(3) Violation of Rules of
Pr of essi onal Conduct 8. 4(c)

Petitioner alleges that Respondent violated the
Rul es of Professional Conduct, specifically Rule 8.4(c):

It is professional m sconduct for a

lawer to: . . . (c) engage in conduct

i nvol vi ng di shonesty, fraud, decei t or
m srepresentation . :

The facts presented by Petitioner clearly and
convincingly establish that the Respondent engaged in
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conduct invol ving di shonesty when Respondent obliged his
client's desire not to disburse their funds to them

The conduct that Petitioner calls into question
relates to Respondent's "acting in concert . . . to
assist themto keep fromdisclosing the assets . . . so
as to enable their college-aged son . . . to maxim ze a
tuition grant or other financial assistance.” Respondent
asserts that he was nerely followi ng the directive of his
client. Respondent was aware that the Hi | nbrands were
declining disbursenent at the tinme for the purpose of
secreting the settlenent funds. Therefore, Respondent's
conduct, wi thholding the funds, was not nerely conpliance
with the request of this client. The Respondent was
engagi ng in conduct involving dishonesty. Consi st ent
with this court's finding of facts, Respondent was
informed by his clients that they wanted himto keep the
funds they were entitled to at the time for the specific
pur pose of msrepresenting their assets. This court
finds as a matter of l|aw that Respondent's wllful
conpliance with the H | nbrands' plan to purposely provide
false informati on by wi thholding their funds constitutes
the type of conduct prohibited by Rule 8.4(c) involving
di shonesty and deceit.
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(4) Violation of Business Occupations and
Pr of essions. Section 10-306

Petitioner has successfully established by conpetent
testi nony and docunentary evidence that the Respondent
has vi ol at ed Busi ness Qccupati ons and Prof essions Section
10-306 which states it is inpermssible for a | awer to
use trust noney for any purpose other than that purpose
for which the client has entrusted those nonies to the

| awyer.

First, Respondent has conceded that suns of nonies
were out of trust. In regard to the Hilnbrands, in My
of 1992, the escrow account bal ance was insufficient to
cover the anount still due to the Hilnbrands.
| ndi sputably, there were funds out of trust for that
client. Respondent concludes that the nonies were
transferred to the firm account. However, he does not
offer a reason, nor can his client |edger clarify the
matter.

I n the absence of evidence that the escrow s deficit
was caused by an appropriate rei nbursenent or |egal fee,
this court finds that Respondent nust have m sused those
monies in violation of Section 10-306 of the Business
Cccupations Professions Rules. Respondent had al ready
extracted his fees from the Hilnbrands' funds in the
ampunt of five thousand, one hundred and twenty-five
dol lars ($5,125.00) shortly after the settlenent funds
were deposited in February of 1991. There weren't any
further | egal services to be charged to the H I nbrands as
far as the record indicates, yet nonies were apparently
withdrawn to the point where entrusted funds were
vi ol at ed.

As to the Wl fs escrow account, Respondent did not
mai ntai n a bal ance sufficient to satisfy the outstandi ng
liens totalling an excess of $20,000.4 As one point, in

“1n a footnote, Judge Gordy noted that "Respondent and
his client were unaware that the liens were actually far |ess
t han antici pated (Deerhead Hospital was not owed $12,529. 35
but only 592. 00 because Medicare had covered it. Nonethel ess,

(continued. . .)
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the month of June, 1992, the bal ance was i nadequate to
refund the client the difference because there sinply was
not $12,529.35 in the account.

The WIfs were paid the correct anount on August 12,
1992, eleven thousand, nine hundred and thirty-seven
dollars and thirty-five cents ($11,937.35), and
Respondent contends that neither client was harned.
Further, Respondent asserts that the Wl fs gained nore
nmoney due to Respondent's diligent investigation into the
true lienholders and their respective entitlenents. This
court finds that contention irrelevant to the defense of
al l om ng and/ or causing the escrow account's bal ance to
fall to the point where those entitled to the funds
cannot access the funds. This court finds that although
the Petitioner has not illustrated for which purposes the
absent funds were used, an inference can be drawn that it
was used for sone other purpose than that which it was
entrusted. Summarily, Respondent's conduct, resulting in
insufficient funds to pay client obligations is a breach
of his fiduciary duty and an invasion of the assets of
his client. Therefore, this court is convinced that
Respondent has violated Section 10-306 of the Business
Cccupations and Professions Rules in connection with the
Hi | nbrand and Wl f matters because (1) there were funds
m ssing that Respondent admttedly cannot account for;
and (2) the escrow account suffered bal ances too | ow,
reflecting funds out of trust.

(5) Violation of 5.3 (b) and (c¢)

According to Rule 5.3, "with respect to a non-|awer
enpl oyed or retained by or associated with a | awer:

(b) a lawer having direct
supervi sory authority over the non-| awer
shall nmake reasonable efforts to ensure
that the person's conduct is conpatible

4(C...continued)
the funds were not available to neet the original assuned
obligation to Deerhead. The difference between the $12,529. 35
and $592.00 still belonged to the WIfs, and the funds were to
remain in trust.
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wi th the professional obligations of the
| awyer

The facts presented to this court suggest that
Respondent failed to ensure that the bookkeepers were
conplying with his obligation as a | awer, and not, for

exanple, invading the clients' funds. Respondent
testifies that he directed his bookkeepers to "never
permt a transfer which will bring the balance of the

escrow account bel ow that total amount representing trust
or escrow funds we are holding for clients or others."
However, his bookkeeper, Toni Durham testified that she
had not read this manual purporting that directive.
Hence, Respondent did not ensure that his enployees’
conduct was conpatible with his obligations if he did not
make sure that everyone was aware of the safeguards.

Addi tionally, his bookkeeper, Terri Jar man,
testified that the accounts were "a junble.” M. Jarnman
testified that she could not "figure out" the firm
account, and requested assistance with elimnating the
confusion associated wth the escrow account and
Respondent did not allow for such assistance in regard to
t he escrow account. And, nost significantly, Respondent
admts to two shortfalls in the escrow account, one in
1991 and one in 1992. However, the shortfalls were
brought to his attention as a result of investigation
triggered by this Petition.

Al t hough Respondents’ office policy appeared
satisfactory in regard to conplying with the Rules, and
the manual set forth appropriate standards, this court
finds that Respondent failed to nake reasonable efforts
to ensure that the bookkeepers's actual practices are
conpatible with the professional obligations of the
| awyer. For exanple, there is conpetent testinony from
Respondent's fornmer bookkeeper that she never reconciled

t he bank statenments, i.e., made conparisons of the bank
statenents with the escrow account. Furt hernore, she
admts that she "didn't know what to do." Evidently,

Respondent did not undertake reasonable efforts to ensure
that the non-lawers, specifically bookkeepers at his
firm conplied with his professional obligations.

Ms. Durham also testifies that she never went
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"through all of the client |edgers, total themup to see
how much noney was supposed to be mai ntai ned on behal f of
those clients and conpare it to the balance on a nonthly
statenent. Mreover, she was also never trained to do
so. Ms. Durham explained that she did enter checkbook
data on client |edger cards to determ ne whether the
bal ances were negative. However, a negative bal ance is
not the signal, it is the extrene. The bookkeepers are
not supposed to allow the escrow balances to fall to a
poi nt where the account is out of trust.

In regard to the office manual, there is evidence
that Ms. Durhaminitialed the margin of page four (4).
(Respondent sets forth that fact to illustrate M.
Durham's notification of the instructions therein.)
However, Ms. Durhamtestifies that she did not read the
section on functions of the bookkeeper in the manual
Ms. Durham states that although Respondent advised her
predecessor, Terri Jarman to nmake it clear to Ms. Durham
that Ms. Durhamwas to reconcile the bank statenents and
checkbooks, Ms. Jarman never showed Ms. Durham how to do
so. Therefore, M. Durham never reconciled them Ms.
Durham al so states that she inforned Respondent that "she
didn't fully understand" the "books of the law firm™

Furthernmore, Ms. Jarman testifies that she coul d not
"figure out" the escrow account. She asked Respondent to
acqui re sone assistance but she only received help with
the firmaccount. Respondent declined her request for an
accountant's assistance with the escrow account.

When Ms. Jarman was being replaced by Ms. Durham
Ms. Jarman went over the | edger book and the routine of
entering checks. M. Jarman testified that she trained
Ms. Durham "up to where | coul d understand howto do it."
Specifically, M. Jarman showed Ms. Durham (1) how to
make entries on the | edger sheet; (2) entering the check
nunber and recipient; and (3) to subtract the anount.
Ms. Jarman indicates that she taught Ms. Durham how to
reconcile the bank statenent and the |edger sheets:
"[We basically went over that. I1t's |like taking care of
a checkbook." Qoviously, that training did not suffice.
There is no such sinplicity to handling the escrow
account. M. Jarman even admts that when she attenpted
to reconcile an escrow account on her own, "it wasn't
comng out right." M. Jarman was originally hired as a
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secretary, and she doesn't renenber review ng the section
of the manual, "functions of a bookkeeper,"” when she
undert ook bookkeeping duties. A neno indicating that she
read the manual bears her initials, but she initialed it
when she was first hired. Therefore, this court does not
find that Ms. Jarnman actually read the rel evant section
of the manual .

However, Respondent al so gave Ms. Jarman a nmeno | ess
than one nonth after she becane the bookkeeper,
requesting that she review the bookkeeper's instructions
in the manual, and he wanted to discuss the status of the
escrow accounts. This court is not convinced that the
di scussi on ever occurred.

Nei t her bookkeepers, Terri Jarman or Toni Durham
testified that they recognized any shortages in the
clients' account. Therefore, Respondent contends that he
was never made aware of any shortages. This court mnakes
the factual finding that no shortages were reveal ed
because the escrow account was  not t hor oughl y
i nvestigated by Respondent or an enployee. The testinony
i ndi cates that neither bookkeeper woul d have determ ned
a shortage because neither adequately reconciled the
escrow account .

This court makes the follow ng concl usions of |aw
regarding Rule 5.3(b): Respondent devi sed adequate
instructions for the bookkeepers in his enploy. However,
he violated section (b) of Rule 5.3 by failing to take
reasonabl e steps in ensuring that the bookkeepers did not

engage in conduct inconpatible wth Respondent's
obligation. The escrow account bal ances were revealing
at |east two shortfalls. This court finds that

Respondent shoul d have el i m nated t he confusion, of which
he was on notice, concerning all accounts when his
bookkeepers expressed their lack of success in
reconciling and understanding the account. He was
advi sed on nore than one occasion that the escrow account
was not conprehensible. Therefore, the allegation of a
violation of Rule 5.3(b) is sustained.

Rule 5.3 states that:

(c) a lawer shall be responsible for conduct
of such a person that would be a violation of
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the rules of professional conduct if engaged
in by a lawer if:

(1) the lawer orders or, wth the
know edge of the specific conduct,
ratifies the conduct involved; or

(2) the lawer is a partner in the |law
firmwhich the person is enpl oyed, or has
direct supervisory authority over the
person, and knows of the conduct at a
time when its consequences can be avoi ded
or mtigated but fails to take reasonabl e
remedi al action.

Al t hough Respondent testifies that he was not nmade
aware that the shortages existed, or even the probability
that they were about to occur, this court finds that
Respondent, the individual with signature authority, had
t he know edge that a transfer of certain nonies was goi ng
to bring the escrow account balance to an unacceptable
mnimum This is especially true in the instance where
t he escrow account fell into the nere hundreds. At that
ti me, Respondent could not have been ignorant to the fact
that the escrow account may have been in grave jeopardy.
The evidence illustrates that the escrow account was not
hol ding funds for such a volum nous nunber of clients
t hat Respondent coul d not ascertain that the bal ance was
or about to becone rather low In regard to Rule 5.3,
this court finds by clear and convincing evidence that
Respondent failed to nmake reasonable efforts to ensure
that the non-lawers' conduct was conpatible wth his
| egal obligations. Therefore, the allegation of
violation of Rule 5.3(c) is al so sustained.

B. The follow ng disciplinary charges petitioned by the
Attorney Gievance Comm ssion agai nst Respondent, John
Wheel er G enn have not been viol at ed:

6. Rule BW, which sets forth the required
deposits in regard to trust account;

7. BU7, which sets forth the exceptions to
those funds required to be deposited in an account
governed by Rule BW,; and
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8. 5.3(a) which sets forth the Respondent's
responsi bilities regarding non-l awer assistants.

(6) Violation of Rule BW

Rul e BU4 states that:

Except as otherwi se permtted by rule or other
law, all funds, including cash, received and
accepted by an attorney or law firmin this
State from a client or third person to be
delivered in whole or in part to a client or
third person, unless received as paynent of
fees owed the attorney by the client or in
rei mbursenment for expenses properly advanced
on behal f of the client, shall be deposited in
an attorney trust account in an approved
financial institution.

The disciplinary charge petitioned by the Attorney
Gri evance Conm ssion agai nst Respondent under this Rule
is not sustained by clear and convincing evidence.
Al t hough this court finds that there were shortages in
the escrow account thereby meking it inpossible for
clients to either obtain the funds in its entirety or for
I ienholders to collect their entitlenments, this court
does not find a violation of Rule BUA. The facts
denonstrate that Respondent deposited the settlenent
funds into appropriate trust accounts. Petitioner has
not established by clear and convincing evidence that
settlement funds, or any funds were not properly
deposited immediately after settlenent; the alleged
violation of Rule BU4 is not sustained.

(7) Violation of Rule BUY

BU7 which states that:
a. Ceneral Prohibition

An attorney or law firm may deposit
in an attorney trust account only those
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funds required to be deposited in that
account by Rule BU4 or permtted to be so
deposited by section b of this Rule.

b. Exceptions

1. An attorney or law firm may
deposit into an attorney trust account
funds to pay any fees, service charges,
or mninmm balance required by the
financial institution to open or maintain
t he account, and any funds expected to be
advanced on behalf of a client and
expected to be reinbursed to the attorney
by the client.

2. An attorney or law firm may
deposit into an attorney trust account
funds belonging in part to a client and
in part presently or potentially to the
attorney or law firm The portion
belonging to the attorney or law firm
shall be wthdrawmn pronptly when the
attorney or law firm becones entitled to
the funds, but any portion disputed by
the client shall remain in the account
until the dispute is resol ved.

3. Funds of a client or beneficial
owner may be pool ed and conmmingled in an
attorney trust account with the funds
held for other clients or Dbeneficial
owners.

Li kew se, Petitioner has not clearly and
convincingly established that Respondent failed to
deposit only those funds permtted by this Rule.
Al t hough Respondent deposited funds from the operating
account to the escrow, those funds still rightfully
bel onged in the escrow account. Therefore, this court is
not convinced that Respondent deposited any funds that
were i nappropriate into the escrow account.

(8) Violation of Rule 5.3(a)

Pursuant to section (a) of Rule 5.3:
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[A] partner in a law firm shall nake
reasonable efforts to ensure that the
firm has in effect nmeasures giving
reasonabl e assurance that the person's
conduct IS conpati bl e wth t he
prof essional obligations of the [ awer]|.]

This court finds that finds that the testinonial and
docunentary evidence is void of any indication that
Respondent failed to provide "neasures"” to ensure that
those non-lawers in his enploy exhibited conduct
conpatible with Respondent's obligations as a lawer. In
fact, Respondent devised a manual, setting forth the
bookkeepi ng regul ations for his staff.

Mor eover, Respondent advised his staff that "if you
are ever requested to nake a transfer which will create
the above deficit in the escrow account, you nust
i medi ately informthe office manager in witing with a
menmo of this but do not nake the transfer of funds."
This policy denonstrates Respondent’'s reasonable efforts
to ensure that his bookkeepers did not w thdraw funds
that would belong to the clients. Additionally, the
bookkeepers were al so advised that "the only suns which
may be transferred fromthe escrow to firm account are
normal |y amounts representing earned fee over and above

amounts belonging to a client.” Furthernore, the
bookkeeper was instructed to "keep a running account on
separate paper of the . . . escrow funds we are hol di ng
for aclient." Additionally, the bookkeepers were told

to "bring to the attention of the office manager,
whenever you feel that the balance of an account :
ei ther escrow or firm account, is becomng too |ow, or
when you realize that a |arge amount will soon be drawn
out of an account, such as with payroll nearing." These
directive were, anong others, conpiled in the office
manual . This Court finds that Respondent nade reasonabl e
efforts to ensure proper policy existed and the non-
| awers' conduct was conpatible wth Respondent's
obligations as an attorney. Therefore, this Court is not
convinced by <clear and convincing evidence that
reasonabl e nmeasures were not undertaken by Respondent and
the allegation of a violation of Rule 5.3(a) is not
sust ai ned.

I n summati on, Judge CGordy found that Respondent viol ated Rul es
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1.15(a), 5.3(b) and (c), and Rule 8.4(c) of the Rules of
Prof essi onal Conduct; Rule BU9; and 8§ 10-306. Respondent excepts
to the findings of facts and concl usions of |aw, he maintains that
all facts before the trial judge indicate non-intentional
violations of the Rules of Professional Conduct. He concl udes,
therefore, that Bar Counsel has not sustained his burden of proof

to any of these charges.

.

It is well settled that this Court has original jurisdiction
over disciplinary proceedings. Attorney Giev. Commn v. Powell,
328 Ml. 276, 287, 614 A 2d 102, 108 (1992); M. Rule BV9(b). In
the exercise of this responsibility, "we [nake] an independent,
detailed review of the conplete record with particular reference to
the evidence relat[ed] to the disputed factual finding." Bar Ass'n
v. Marshall, 269 M. 510, 516, 307 A . 2d 677, 680-81 (1973). The
burden is on Bar Counsel to establish the allegations by clear and
convi nci ng evidence. Rule BV10(d); Marshall, 269 Md. at 516, 307
A .2d at 681. In order to establish factual matters in defense of
his position or to denonstrate that mtigating circunstances
existed at the tinme of the alleged m sconduct, Respondent bears the
burden of proving these matters by a preponderance of the
evidence. Powell, 328 M. at 288, 614 A 2d at 109. In our review,

we nust keep in mnd that the findings of the trial judge are prinma
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facie correct and wll not be disturbed unless clearly erroneous.
Attorney Giiev. Coomin v. Kenp, 303 MI. 664, 674, 496 A 2d 672, 677
(1985); Attorney Giev. Commn v. Collins, 295 Ml. 532, 548, 457
A . 2d 1134, 1142 (1983) (quoting Attorney Giev. Commin v. Kahn, 290
Mi. 654, 678, 431 A 2d 1336, 1349 (1981)). W give due regard to
the trial judge's finding on credibility, as the trial judge is in
the best position to assess the witnesses credibility. Attorney
Giev. Comin v. Bakas, 323 M. 395, 402-03, 593 A 2d 1087, 1091
(1991). The ultimate determ nation, however, as to an attorney's
al l eged m sconduct is reserved for this Court. 1d., 593 A 2d at
1091.

Respondent filed exceptions to Judge Gordy's factual findings
and legal conclusions that he violated Maryland Rules of
Prof essi onal Conduct 1.15(a), 5.3(b) and (c), and 8.4(c); Rule BU9;
and § 10- 306. For the nost part, Respondent's exceptions center
around one thene: that he had no know edge that the cash bal ance
in his client escrow account was insufficient to satisfy the
anmounts that were owed to clients H lnbrand and WIf and,
therefore, the trial judge erred in concluding that he violated the
Rul es of Professional Conduct. Although Respondent conceded before
Judge Cordy that certain ethical violations do not require proof of
intent or know edge on the attorney's part, he nonethel ess asserts
| ack of knowl edge and intent as defenses to the charges before this

Court. He makes three points: 1) that the trial judge erred in
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finding that he had know edge of the shortages in the escrow
accounts, 2) that wthout the requisite know edge, he cannot be
found to have violated the Rules, and 3) that at nost, his conduct
was nere negl ect which does not warrant disbarnent. |In regard to
the H I nbrand matter, he argues that he was nerely follow ng the
directions of his client in delaying paynent, and that this conduct
does not seriously adversely reflect upon the lawer's fitness to

practice | aw.

Violation of Rule 1.15(a)
We shall first address Respondent's exception to Judge Gordy's
finding that he violated Rule 1.15(a). Rule 1.15(a) states:

(a) A lawyer shall hold property of clients or
third persons that is in a lawer's possession
in connection with a representation separate
fromthe |lawer's own property. Funds shal
be kept in a separate account nmaintained
pursuant to Subtitle BU of the Maryl and Rul es.
O her property shall be identified as such and
appropriately safeguarded. Conpl ete records
of such account funds and of other property
shall be kept by the lawer and shall be
preserved for a period of five years after
term nation of the representation.

(enphasi s added). Respondent's sole exception to this finding is
that he was unaware that his attorney trust account bal ance fel
bel ow the anount necessary to fulfill his obligations to the

clients. Respondent admtted that shortages in the escrow account

exi sted, once in 1991, and again in 1992, but he maintains that he
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was first made aware of these shortages on August 28, 1992 by M.
Fl etcher, the Bar Counsel investigator. He notes the testinony of
the two bookkeepers during the relevant period that they never
informed him nor were aware thensel ves, that shortages exi sted.
Respondent asserts that absent the know edge that the escrow
account was out of trust, his conduct can only be deened
uni ntentional, not knowng or wllful. He maintains that the
absence of these elenents precludes a finding of violation of Rule
1. 15(a) and Rul e BWI.

The short answer to this exception is that an unintentional
violation of this rule, wth certain |limted exceptions not
applicable here,® is still a violation of the attorney's
affirmative duties inposed by the rule. Rule 1.15 addresses the

| awer's duty with regard to receiving and saf eguardi ng property

> See Rule BULl2, "Enforcenent," which provides that:

Upon receipt of a report of overdraft on or
di shonored instrunent drawn on an attorney trust
account, Bar Counsel shall contact the attorney or
law firm maintaining the account and request an
i nf or mal explanation for the overdraft or
di shonored instrunment. The attorney or law firm
shal | provide any records of the account necessary
to support the explanation. | f Bar Counsel has
requested but has failed to receive a satisfactory
expl anation for any overdraft or dishonored check,
or if good cause exists to believe that an attorney
or law firm has failed to perform any duty under
t hese Rul es, Bar Counsel may secure conpliance with
t hese Rules by appropriate nmeans approved by the
Comm ssi on, including application for audi t
pursuant to Rule BV18 (Audit of Attorney's Accounts
and Records).
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belonging to a client. Rule 1.15(a) requires an attorney to keep
clients' funds in a separate account and "to ensure that client
funds are used only on the client's behalf and not for the | awer's
personal or business purposes.” Model Rules of Professional
Conduct Rule 1.15 cnt. ("M sappropriation and Conversion"),
reprinted in Annotated Mbdel Rul es of Professional Conduct 255 (2d
ed. 1995). Failure to maintain the integrity of client funds
violates the requirenents of Rule 1.15. The nere fact that the
bal ance in an attorney trust account falls below the total anmounts
held in trust supports a prima facie finding of violation of the
rule. See G ovanazzi v. State Bar of California, 28 Cal. 3d 465,
619 P.2d 1005 (1980). Inproper intent is not an elenent. See In re
Pels, 653 A 2d 388, 394 (D.C. App. 1995); In re Marlow, 652 A 2d
1111, 1113 n.3 (D.C. App. 1995); In re Mcheel, 610 A 2d 231, 233
(D.C. App. 1992). This Court has consistently found inadvertent
conduct that results in an escrow account deficit to be a violation
of Rule 1.15. See Attorney Giev. Commn v. Powell, 328 M. 276,
614 A 2d 102 (1992); Attorney Giev. Coomin v. Berger, 326 Mi. 129,
604 A 2d 58 (1992); Attorney Giev. Commn v. Kraner, 325 M. 39,
599 A 2d 100 (1991).

Judge CGordy found Respondent's failure to maintain balances in
hi s escrow account equal to deposits nade on his clients' behalf to
be a violation of Rule 1.15(a). It is undisputed that Respondent's

escrow account bal ance fell below the amount necessary to fulfill
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the settlenent obligations to his clients.

Respondent's bank records indicate that on Septenber 23, 1991
Wl f settlenent funds in the anpbunt of $31,000 were deposited in
the escrow account. After the paynent of attorneys' fees and
expenses of $9333. 33, and di sbursenent of $8,807.94 to the Wl fs,
$12,858.73 was to be kept in trust to satisfy outstandi ng nmedi cal
liens.® As shown in the table bel ow, however, the balance in the

account steadily dropped to only $345.41 in June of 1992:

Dat e Escrow Bal ance
Novenber 1991 $13, 669. 70
Decenber 1991 $7, 405. 60
January 1992 $4, 199. 92
February 1992 $1, 238. 58
June 1992 $345. 41

On August 12, 1992, following a resolution of the actual anount of
the lien due to Deerhead Hospital, the WlIlfs received final
di sbursenent in the proper anmount of $11, 907. 35.

Wth regard to the H I nbrands, Respondent received $20,500 as
settlenment funds on July 12, 1990, which he deposited in his client
trust account on their behalf. He wthdrew $5,125 as |egal fee.

On February 22, 1991, the account balance was $3, 315. 39. The

6 Through investigation, respondent |earned that there were no
outstanding liens, and the Wlfs were entitled to all of the noney.
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Hi | nbrands were due $14,883.27. The records show that at |east
twice after settlenent, the balance in the escrow account indicated
there were nonies out of trust.

Judge CGordy heard testinony regardi ng Respondent's infusion of
funds into the escrow account. He determ ned that Respondent did
not explain the coincidental deposit of funds into the escrow
account on the sane day that a |arge check was drawn in favor of

the Wl fs.” Judge Gordy concluded that Respondent was actually

" The transcript before the hearing court, on COctober 20, 1994
reveals the foll ow ng testinony:

[ THE COURT]: So you are telling nme there are only two
occasions that you are aware of shortfalls in the escrow account,
that was in 1987 when brought to your attention by M. Smth, and
then again in 1992, when brought to your attention by M. Fletcher?

[MR GLENN]: That's correct.

[ THE COURT]: If that be true, just out of curiosity, before
we end today, how would you explain the fortuitous infusions of
nmoney into the escrow account which are docunented for purposes of
-- during the course of this hearing, and then checks witten
shortly thereafter to <clients? Are you aware of those
ci rcunst ances?

[MR GLENN]: Shortly thereafter to what?

[ THE COURT]: To clients.

There were circunmstances where there was a -- a negative --
where there was a | esser amount than should have been in escrow
accounts over a period of tine.

There was suddenly an unexpl ained infusion into the escrow
account, and then shortly thereafter, checks witten to clients.

[MR GLENN]: | can't take any specific instance, your honor,
such as X date when there was noney that was transferred fromthe
-- when there was noney transferred fromthe firmto the escrow or
escrow to firm

The reason | can't do that is because, as | have already
testified to your honor, | have no independent recall of a specific
event. It just doesn't happen that way.

There are, and in ny later testinmony, | will refer to specific

bank entries where | recogni ze sonething that is there, and that,

therefore, recalls to ne an event.
(continued...)
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replacing funds that, pursuant to the rules, were required to be
kept separate fromthe Respondent's funds.

The Respondent failed to maintain the integrity of the funds
in his possession. Accordi ngly, Respondent's exception to the
trial judge's finding of a violation of Rule 1.15(a) is overrul ed.

Violation of Rule BU9

Respondent al so excepts to Judge Gordy's finding that he
violated Rule BU9. Respondent contends that Bar Counsel nust
identify the unauthorized purpose for which he msused clients
funds in order to establish this violation. W disagree with this
interpretation of the rule.

Rul e BU9, "Prohibited Transactions," provides, in pertinent
part:

An attorney or law firm may not borrow or

pl edge any funds required by these Rules to be

deposited in an attorney trust account, obtain

any remunerati on from t he fi nanci al

institution for depositing any funds in the

account, or use any funds for any unauthorized

pur pose.
(enphasi s added). The relevant portion of Rule BU9 prohibits an
attorney from using funds deposited in an attorney trust account

for any unauthorized purpose. After consideration of all of the

evi dence, Judge CGordy concluded that because Respondent's escrow

(...continued)
[ THE COURT]: Al right.
M. Broderick, you are aware of instances | referred to?
[ MR BRODERICK]: Yes, | am your honor.
[ THE COURT]: Al right.
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account fell bel ow the bal ance necessary to fulfill obligations to
clients and lienholders, his use of the funds was for an
"unaut hori zed purpose.™

Respondent excepts to this finding on three grounds: 1) that
he had no know edge of the shortage in the escrow account unti
|l ong after the shortage existed, 2) that the trial judge relied on
i nadm ssi ble hearsay to find that he knew of the shortages, and 3)
that the trial judge erred in finding a violation because Bar
Counsel failed to denonstrate the exact unauthorized purpose for
whi ch Respondent m sused clients' funds. W agree with Judge Gordy
that when the escrow account balance fell below the anount
necessary to fulfill legitimate obligations to clients and
| i enhol ders, wunder the circunstances of this case, there was
sufficient evidence for himto find an "unauthorized use" of the
funds contenplated by the rule.® Therefore, we need not address

Respondent's remai ni ng argunents.

8 Although Judge Gordy did not specifically state the
“inmproper purpose” for which Respondent used the escrow funds, the
bank records offered in evidence included a check dated January 31,
1991, drawn on the escrow account in the anount of $3403.58,
payable to Preston & Aenn, P.A, which noted in the |legend "for
payroll and rent."

I n addi tion, Respondent acknow edged that the Hi | nbrands had
been paid 7.3% interest on their funds, totaling over $600, and he
could not recall whether the interest had been paid fromthe firm
account or from the escrow account. A principal and interest
calculation for the HIlnbrand matter, however, illustrated that the
checks drawn on the escrow account for paynent to the Hi | nbrands
included interest, although the escrow account was non-interest
bearing. Using escrow account funds to pay the H | nbrands interest
was al so an i nproper purpose.
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Absent a satisfactory explanation for an overdraft or
di shonored instrunent, see Mil. Rule BUl12, proof by Bar Counsel of
a deficit in an escrow account by clear and convincing evidence

est ab| | SheS a Vi Ol ati on Of RUl e Bug Respondent does not fall within the purview of

Rul e BU12, and in any case, failed to denonstrate a satisfactory reason for the deficit in his escrow account.9

Therefore, we overrul e Respondent's exception.

Violation of Rule 8.4(c)

Respondent next excepts to Judge Gordy's finding that he violated Rule 8.4(c) when he obliged his
clients' request not to disburse their funds to them Rule 8.4(c) provides, in pertinent part:

It is professional msconduct for a | awyer to:

(9) engage in conduct involving dishonesty, fraud, decei t or
m srepresentation .

Judge Cordy specifically found that "Respondent's wllful conpliance with the Hilnbrands' plan to
purposely provide false informati on by withholding their funds constitutes the type of conduct prohibited by
Rul e 8.4(c) involving dishonesty and deceit." Respondent excepts to this finding. He maintains that Rule 1.13
requires himto followthe directives of his client and to zeal ously represent his client. He further asserts
that he never advised his client as to the propriety of not revealing this "potential asset," or that the
failure to disburse funds resulted in fraudul ent behavior. He tells us that because fraud and fal se pretenses
are specific intent crimes, Bar Counsel must prove that he "specifically intended to defraud the college
authorities by virtue of not making full distribution imrediately, or nore properly, at the client direction,
del aying distribution so as to mmke periodic payments when requested." He suggests that there can be no
i nference of specific intent to defraud anyone when he was nmerely following his client's directive, that there
was no proof that the grant papers were fraudulent, or were filed, or that the Hilnbrands' son did receive the
ai d because of fraudul ent papers. In sum he maintains there was nothing di shonest about his behavior. Bar
Counsel counters that Respondent was acting in concert with the Hilnbrands in msrepresenting their assets when
he retained their funds after he was informed by the clients that they wanted himto keep the funds they were
entitled to for the specific purpose of misrepresenting their assets.

Judge Gordy found that Respondent's conduct was nore than mere conpliance with the request of a client.
He found that Respondent was aware that H | nbrands were declining disbursement for the purpose of secreting the
settl ement funds, and that he willfully conplied with their plan to provide false informati on by w thhol di ng
their funds. He concluded that Respondent engaged in di shonest and deceitful conduct prohibited by Rule 8.4(c).
We agree and overrul e Respondent's exception. W also note that this noney was not a "potential asset" of the

Hi | nbrands, but was in fact, their noney. At the request of the client, Respondent retained the client's

® See supra note 7.
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money long after he was required to do so, with the know edge that the client intended to apply for college
financial aid. Respondent's behavior enabled the client to present an inaccurate financial picture to the
col l ege and enmpowered the client to hide assets. It is an attenpted fraud to intentionally submt a m sleading
grant application which will be relied upon in awarding financial aid. Bar Counsel's failure to present
evi dence that the Hlnbrands actually filed a false application, that the false information was relied upon,
or that their son actually received a benefit fromsuch a representation is immterial to our finding. It is
sufficient if Respondent aided the clients in their efforts to defraud or mslead the college authorities in
assessing their financial picture. Because this is a disciplinary proceeding and not a criminal case, Bar
Counsel need not prove fraud or false pretenses, nor nust Bar Counsel prove that Respondent specifically
intended to defraud the college authorities in order to establish that Respondent's conduct was di shonest or
deceitful. "Thus, what may not legally be characterized as an act of fraud, deceit or m srepresentati on may
still evince dishonesty." 1Inre WIkins, 649 A 2d 557, 561 (D.C. App. 1994). We find that Respondent engaged

in dishonest conduct. Accordingly, we overrule this exception.

Violation of Rule 5.3(b) and (c)
Respondent next excepts to Judge Gordy's finding that he violated Rule 5.3(b) and (c). Rule 5.3,

"Responsi bilities Regardi ng Nonl awyer Assistants," provides:

Wth respect to a nonlawyer enployed or retained by or associated with a | awer
(a) a partner in alaw firmshall make reasonable efforts to ensure that the
firm has in effect neasures giving reasonable assurance that the person’'s
conduct is conpatible with the professional obligations of the |awer;
(b) a lawyer having direct supervisory authority over the nonlawer shall
make reasonable efforts to ensure that the person's conduct is conpatible
with the professional obligations of the | awyer; and
(c) a lawyer shall be responsible for conduct of such a person that would be
a violation of the rules of professional conduct if engaged in by a | awer
if:

(1) the lawer orders or, with the know edge of the specific conduct,
ratifies the conduct involved; or

(2) the lawyer is a partner in the law firmin which the person is

enpl oyed, or has direct supervisory authority over the person, and

knows of the conduct at a time when its consequences can be avoi ded

or mitigated but fails to take reasonabl e renmedi al action.
This rule addresses an attorney's responsibility to oversee nonl awer enployees. Respondent admits in his
pl eadi ngs before the hearing court "to a degree of negligence on his part in his failure to appropriately
supervi se the functions of these part-ti me bookkeepers" and to "a degree of neglect in hiring of part-time
bookkeepers with no particul ar experience in bookkeeping."

Judge Gordy concluded that Bar Counsel did not prove a violation of Rule 5.3(a), finding that
Respondent's office procedures were reasonable efforts to ensure the integrity of the escrow account.
Respondent relies on this finding to support his exceptions to the court's finding of a violation of Rule 5.3(b)
and (c). He argues that because he satisfied the requirements of Rule 5.3(a), it is inconceivable that
subsections (b) and (c) were violated. He further asserts that his accountant's review of the escrow account

satisfied the requirements of 5.3(b) and (c). Finally, he contends that the trial judge's assertion that his
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bookkeepers were prohibited from contacting the accountants regardi ng the escrow account was contradi cted by
the direct testinony of his bookkeepers.

We rejected this argument in Attorney Qiev. Commin v. Col dberg, 292 Md. 650, 655-56, 441 A 2d 338, 341
(1982), and we reject it here. "An attorney may not escape responsibility to his clients by blithely saying that
any shortcomngs are solely the fault of his enployee.” 1d. at 655, 441 A.2d at 341. An attorney nust ascertain
that his or her enployees performtheir responsibilities in a conpetent nmanner.

Maryl and Rules 5.3(b) and (c) concern a lawer's duty to supervise enployees; Rule 5.3(a) concerns
operating procedures and nmeasures. Rule 5.3(b) requires an attorney to make reasonable efforts to ensure that
enpl oyees' conduct is conpatible with the |lawer's professional obligations. Rule 5.3(c) holds a lawer
responsi bl e for conduct of an enployee that would be a violation of the rules of professional conduct if the
| awyer orders, or with know edge of the specific conduct, ratifies the conduct involved, or if the lawer is
a partner or direct supervisor over the enpl oyee and, know ng of the conduct, fails to take reasonabl e renedial
action to avoid the consequences of the conduct at a time when its consequences can be avoi ded.

Respondent introduced his office manual, which set out detailed office and bookkeepi ng procedures.
Al t hough he now recogni zes that total reliance on his bookkeepers was insufficient to satisfy his obligation
under the Rules, he tells us he relied on his bookkeepers' adherence to the internal office controls he
instituted in 1987 to safeguard his client escrow account. H's procedures obliged his bookkeeper to: reconcile
mont hl'y bank accounts for the firmand client escrow accounts; list all client funds in the escrow account each
month; ensure that the balance in the escrow account was sufficient to satisfy all outstanding client
obligations; maintain a running balance of the ampunt in escrow account owed to clients; address account
questions to an attorney or the firmaccountant; and include the bal ance of the operating account and the escrow
account with all checks presented to Respondent for signature. Additionally, all bank statements were forwarded
directly to the bookkeeper. Respondent relied on these procedures and contends that he was never informed that
shortages in the escrow account existed.

Respondent al so excepts to Judge Gordy's finding of fact that when Ms. Durm one of the part-tinme
bookkeepers, requested assistance fromthe accountants, Respondent told her there was no need to strai ghten out
the escrow account at that tinme. Respondent is correct that the hearing court erroneously attributed the
statement to Ms. Durm when the record indicates that the statement was made by the precedi ng bookkeeper, Ms.
Jarnon. The record supports Respondent's correction. Respondent's primary exception, however, is based on his
own testimony and his denial that he never precluded the bookkeeper from discussing the record with the
accountants. Judge Gordy chose to believe Ms. Jarnon. Wen factual findings are in dispute, we give deference
to the findings of the hearing judge unless those findings are clearly erroneous. Attorney Griev. Comn v.
Col dsbor ough, 330 Md. 342, 356, 624 A 2d 503, 509 (1993). Judge Gordy was not clearly erroneous in accepting
the testinony and therefore, we overrule Respondent's exception to this finding of fact.

Al t hough Respondent instituted office procedures and saf eguards, Judge Gordy found no evidence to show
that they were fully understood by the bookkeepers or that Respondent ensured that they were followed. Relying
on the fact that Respondent was the only person authorized to wite checks on the escrow account and that the
escrow account was not hol ding funds for a great number of clients, Judge Gordy found that the Respondent had

the know edge that a transfer of certain nmobnies was going to reduce the escrow account balance to an
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unacceptable level. He found by clear and convincing evidence that the Respondent failed to make reasonabl e
efforts to ensure that the non-lawers' conduct was conpatible with his |egal obligations, thereby constituting
a violation of Rule 5.3(c).

Assum ng arguendo that Respondent had no know edge of the deficit, "had the respondent exercised a
reasonabl e degree of supervision over [enployee], he might have detected her error before any ethical
proscriptions had been violated." See Attorney Griev. Commin v. Dacy, 313 Md. 1, 5, 542 A 2d 841, 843 (1988).
On at |east one occasion, Respondent was informed that his accounts were "in a junmble." W believe that
Respondent is responsible for the failure of his enployees to bring to his attention the invasion of the escrow

account. Judge CGordy's findings were not clearly erroneous and we overrul e Respondent's exception.

Violation of 8 10-306 of the Business Cccupations
and Professions Article

Respondent next excepts to Judge Cordy's finding that he violated § 10-306. He contends that "w ongful
use of trust funds, as contenplated by § 10-306 clearly suggests an essential element of proof being “intent.'"
Again, his exception is based on his asserted lack of know edge that the account did not contain sufficient
funds to make i nmedi ate distribution to Hilnbrand, WIf and any lienholders. He also argues that in order to
sustain this violation, Bar Counsel nust establish the inproper purpose for which the funds were used.

Section 10-306 provides that:

A lawyer may not use trust noney for any purpose other than the purpose for which the

trust noney is entrusted to the | awyer.
In order to trigger disciplinary proceedi ngs under the Maryland Rules, however, § 10-307 requires that the
attorney's violation of 8 10-306 nust be willful.10 Section 10-606(b) renders any willful violation of § 10-306
a ni sdeneanor.

The escrow account was indi sputably out of trust, in violation of § 10-306; we concl ude, however, that
Bar Counsel did not establish by clear and convincing evidence that Respondent's violation of § 10-306 was
willful. In McBurney v. State, 280 Md. 21, 371 A 2d 129 (1977), we observed that while the "willful ness"
el enent of § 10-307 does not require proof of a specific crimnal intent, it does require at |east proof of a
general intent. Id. at 29 & n.6, 371 A 2d at 134 & n.6 ("A practical effect of the requirement of a "wlful'

violation . . . is to renove the of fenses beyond any doubt from being considered as mal um prohi bi t um whi ch woul d

10 Section 10-307 provides that:

A lawer who willfully violates any provision of
this Part | of this subtitle, except for the
requirenment that a |lawer deposit trust noneys in
an attorney trust account for charitable purposes
under 8 10-303 of this subtitle, is subject to
di sciplinary proceedings as the Miryland Rules
provi de.

(enphasi s added).
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di spense with the necessity for even a general crimnal intent so that the mere fact of the comm ssion of the
prohi bited acts would support a conviction."). Al t hough McBurney involved crimnal charges rather than
di sciplinary sanctions, we believe the interpretation of the "willful" requirement is relevant to disciplinary
proceedi ngs. 11 Judge Gordy's finding that "[i]n absence of evidence that the escrow s deficit was caused by
an appropriate reinbursenent or legal fee . . . Respondent nust have m sused those noni es" does not denpnstrate
willful ness. W shall therefore sustain Respondent's exception to Judge Gordy's conclusion that he viol ated

§ 10-306.

Il'l. Sanctions

Havi ng found m sconduct, we nust now determnine an appropriate sanction to be inposed. |In doing so, we
recogni ze that sanctions are i nposed to protect the public and the integrity of the |legal profession, and not
to punish the lawyer. Attorney Griev. Conmin v. Powell, 328 Md. 276, 300, 614 A 2d 102, 114 (1992).

Bar Counsel recommends that the Respondent be disbarred for misappropriating client funds. He relies
on our cases and on Standard 4.11 of the ABA Standards for |nposing Lawer Sanctions, reprinted in Sel ected
Statutes, Rules and Standards on the Legal Profession 301 (1987) (ABA Standards), for the proposition that
di sbarment is generally appropriate when a |awer know ngly converts client property and causes injury or
potential injury to a client. Alternatively, Bar Counsel contends that if this Court finds that the m suse of
client funds was w thout know edge, disbarment is still the appropriate sanction. As further support for
di sbarment, Bar Counsel argues that a violation of Rule 8.4 calls for disbarment under ABA Standard 5.11(b).
That standard provides that when "a | awer engages in any other intentional conduct involving dishonesty, fraud,

deceit or msrepresentation that seriously adversely reflects on the lawer's fitness to practice,” disbarnment
is generally appropriate. ABA Standards, supra, Standard 5.11(b), at 317.

Respondent suggests that the duty violated with respect to his trust account was "a degree of negligence
in hiring supposedly untrained part-ti me bookkeepers." Respondent refers us to the ABA Standards and suggests
that if this Court finds |awer m sconduct, the Court fashion an appropriate sanction in accord with the ABA
framewor k.

The severity of the sanction depends upon the facts and circunmstances of the case, taking account of
any particular aggravating or mitigating factors. Attorney Giiev. Comin v. Mers, 333 MI. 440, 447, 635 A 2d
1315, 1318 (1994). Aong with our own cases as precedent in determ ning the appropriate sanction, it is helpful
for us to refer to the ABA Standards. These standards create an organi zati onal framework that calls for a
consi deration of four questions:

(1) What is the nature of the ethical duty violated?

(2) What was the lawer's nmental state?

(3) What was the extent of the actual or potential injury caused by the lawer's

m sconduct ?

(4) Are there any aggravating or mitigating circunstances?

See ABA Standards, supra, Standard 3.0, at 300.

First, we find that by his actions, Respondent violated a duty to his clients, to the public, and to

the profession. In violating Rule 1.15 and Rul e BU9, Respondent m sappropriated client funds. M sappropriation

11 See supra note 7.
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is "any unauthorized use by an attorney of [a] client's funds entrusted to him [or her]," whether or not
temporary or for personal gain or benefit. In re Harrison, 461 A 2d 1034, 1036 (D.C. App. 1983) (adopting
definition of "m sappropriation" fromMatter of WIson, 409 A 2d 1153, 1155 n.1 (N.J. 1979)). See In re Pels,
653 A 2d 388, 393-94 (D.C. App. 1995). See also Attorney Griev. Commn v. Keister, 327 Ml. 56, 65 & n.11, 607
A. 2d 909, 913 & n. 11 (1992) (citing In re Harrison with apparent approval). When Respondent's escrow account
bal ance fell below the ambunt required to satisfy the obligations due to the Hilnbrands and the Wl fs, and he
failed to provide a satisfactory explanation, he mi sappropriated their funds. Whether he did so intentionally,
knowi ngly or negligently is another question. In violating Rule 5.3(b) and (c), Respondent's conduct resulted
in the msappropriation of client funds. |In violating Rule 8.4(c), Respondent breached his duty to the |egal
profession and to the public.

Next, we turn to the heart of Respondent's argument: his mental state at the time of the violations.
We shal |l consider whether Bar Counsel established by clear and convincing evidence that Respondent acted
intentionally, know ngly or negligently.

The ABA Standards establish graduated |l evels of culpability, with the nmost cul pable nmental state that
of intent, the next nmost cul pable mental state that of know edge, and the |east cul pable nmental state that of
negl i gence. ABA Standards, supra, Standard 3.0 cnt., at 300. Intent is defined as "the consci ous objective or
purpose to acconplish a particular result.” Id. (Definitions), at 287. Know edge is defined as "the consci ous
awar eness of the nature or attendant circunstances of the conduct but w thout the consci ous objective or purpose
to acconplish a particular result." 1d. Negligence is defined as "the failure of a lawer to heed a
substantial risk that circunstances exist or that a result will follow, which failure is a deviation fromthe
standard of care that a reasonable | awer woul d exercise in the situation.” Id. at 287-88.

"Knowi ng m sappropriati on" was defined in Matter of Roth, 658 A 2d 1264 (N.J. 1995), as the taking by
a lawer of "a client's nmoney entrusted to him knowing that it is the client's noney and know ng that the
client has not authorized the taking." Id. at 1272 (quoting In re Noonan, 506 A 2d 722, 723 (1986)). Proving
a state of mind is difficult and often nust be established by circunstantial evidence. |In this regard, the New
Jersey Suprenme Court observed:

The |ine between knowi ng m sappropriation and negligent msappropriation is a thin

one. “Proving a state of mnd--here, know edge--poses difficulties in the absence of

an outright adm ssion.' However, this Court has noted that “an incul patory statenent

is not an indispensable ingredient of proof of know edge, and that circunstantial

evi dence can add up to the conclusion that a lawer “knew or “had to know that

clients' funds were being invaded.' In this case, that circunstantial evidence

i ncl udes repeated invasions of client funds that were required to be held inviolate.

The testinony adduced convincingly suggests that respondent “knew,' or “had to know

that he was invading client funds.

Id. at 1273 (citations omitted).
Woven t hrough Judge Gordy's findings of fact and concl usions of |aw, he discussed Respondent's state

of mind and his | evel of know edge, sonetinmes finding actual know edge and other times inferring know edge. 12

12 At one point, Judge Gordy said:

(continued...)
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(...continued)

Al t hough Respondent testifies that he was not nmade
aware that the shortages existed, or even the probability
that they were about to occur, this court finds that
Respondent, the individual with signature authority, had
t he know edge that a transfer of certain nonies was goi ng
to bring the escrow account balance to an unacceptable
mnimum This is especially true in the instance where
t he escrow account fell into the nere hundreds. At that
ti me, Respondent could not have been ignorant to the fact
that the escrow account may have been in grave jeopardy.
The evidence illustrates that the escrow account was not
hol ding funds for such a volum nous nunber of clients
t hat Respondent coul d not ascertain that the bal ance was
or about to becone rather |ow

In contrast, Judge Gordy al so found:

[ T he Respondent testifies that he was aware that
there were two instances in which the escrow account
bal ance on the Hilnbrand and WIf file descended bel ow
t he anobunt necessary to fulfill the settlenent obligation
due to the client. These shortages occurred once in
1991, and once in 1991; and al so constitute viol ations of
Rule 1.15(a).

And, nost significantly, Respondent admits to two shortfalls
in the escrow account, one in 1991 and one in 1992. However,
the shortfalls were brought to his attention as a result of
investigation triggered by this Petition. (enphasis added)

In addition, however, Judge Gordy found:

This Court makes the factual finding that no shortages
were reveal ed because the escrow account was not thoroughly
i nvesti gated by Respondent or an enpl oyee. The testinony
indicates that neither bookkeeper would've determned a

shortage because neither adequately reconciled the escrow
account .

Judge CGordy al so found:
[ T]he facts indicate that Respondent needed to transfer from

the firm account to the escrow account to nake his clients
(continued...)
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He rejected Respondent's claim of ignorance about the escrow deficit until he net with the Bar Counsel
investigator. The |ine between know ng conduct and gross negligence in this case is a thin one and difficult
to draw. Based on the record, we find that Respondent knew, or should have known, that when he wote checks
on the attorney trust account, the balance would be insufficient to satisfy his obligations to Wlf and
Hi I nbrand. Respondent's conduct was at |east grossly negligent. W do not find, however, that the evidence
is sufficient to conclude that he acted intentionally.

In this case, as in the New Jersey case, the circunstantial evidence includes repeated invasions of the
trust account, with deposits into that account drawn on the firmaccount, on the sane dates that Respondent was
writing checks to the clients. Respondent's deposits into that account did not cure the breach of trust, "for
“restitution is not a defense to the charge of having misappropriated trust funds.'" In re Pels, 653 A 2d at
394 (quoting Matter of Burton, 472 A 2d 831, 838 (D.C. App. 1984), cert. denied, 469 U.S. 1071 (1984)). "In
short, a trust account is a trust account, not one dependent on discretionary infusions of nmoney from another
source.” 1d.

As the only person authorized to wite checks on the escrow and firmaccounts, at a m ni num Respondent
shoul d have known when the bal ance would fall below the acceptable level. In addition, the record is replete
wi th evidence that Respondent was put on notice that his escrow account should be nobre closely scrutinized.
In 1987, at the time of the dissolution of his former practice, a shortage was identified and cured. Respondent
admtted in his pleadings that he had been informed by his former partner in 1987 that there was a shortage in
the trust account. This reflects that Respondent had notice that problens may arise in escrow accounts when
responsibility for themis delegated to others.

Respondent initiated escrow account controls in his office manual. And, although Judge Gordy concl uded
t hat Respondent devi sed neasures to ensure that the non-lawyer enployees acted in a manner conpatible with his
obligations as an attorney, and that Respondent made reasonable efforts to ensure that his bookkeepers did not
wi thdraw clients' funds, he nonetheless failed to heed the 1987 warning that procedural manuals in and of
t hensel ves do not take the place of personal supervision. Further, sonetinme during the period of 1989 to 1990,
he was told by his bookkeeper that his accounts were "in a junble." He adnmits that he did not exam ne the bank
statenents, nor did he exam ne checks presented to himfor his signature. Finally, he learned in June, 1992,

two nonths prior to his nmeeting with the Bar Counsel investigator, that a check drawn on his escrow account had

(...continued)
whole. This Court logically draws the inference that there
woul d be no need to conpensate the clients if their funds had
not previously been invaded.

*x * * * % %

[ T he circunmstances presented to this Court illustrate that
t he Respondent was actually replacing funds that, pursuant to
the Rules, were to be kept separate from the Respondent's
funds.
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not been honored. I ndeed, as regards the returned check he admts that his failure to exam ne checks he was
signing was an act of neglect.

The third factor we nust consider is the extent of the actual or potential injury caused by the |awer's
m sconduct. Judge CGordy did not find that Respondent acted intentionally. Wth respect to the college aid
application, although a showing of harmis not a defense to the violation, the record is devoid of evidence as
to whether the Hilnbrands submitted a msleading application or received any noney as a result of the
m srepresentation.

Finally, we consider the presence of aggravating or mtigating factors.13 The mitigating factors |listed
in the ABA Standards include: absence of a prior disciplinary record; absence of a dishonest or selfish notive;
personal or enotional problems; tinmely good faith efforts to make restitution or to rectify consequences of
m sconduct; full and free disclosure to disciplinary board or cooperative attitude toward proceedings;
i nexperience in the practice of law, character or reputation; physical or mental disability or inpairment; delay
in disciplinary proceedings; interimrehabilitation; inposition of other penalties or sanctions; renorse; and
finally, remoteness of prior offenses. ABA Standards, supra, Standard 9.32, at 334. W note that "the client
made me do it" is not a mitigator. |1d., Standard 9.4 cnt., at 336-37.

Respondent has been an upstandi ng menber of the Bar of this State since 1963. He has had no prior
di scipline actions against him He has achi eved and mai ntained an "AV' rating with Martindal e Hubbl e and has
been a leader in the Maryland State Bar Association, where he has served as chair of many bar sections. He has
lectured at the Maryland Judicial Institute, at local colleges and |aw schools, and for the Anerican Bar
Associ ation and the Maryland State Bar Association. He served as a volunteer chair of the Maryland State Bar
Associ ation I nsurance Trust and as a nmenber of the Attorney @ievance Conmi ssion Inquiry Panel from 1975 through
1986. Respondent cooperated conpletely with Bar Counsel during the investigation of this matter, providing
full and free disclosure to the investigator, and i nmedi ately after neeting with the investigator, he initiated
addi tional procedures within his firmto avoid a recurrence.

We next consider our prior cases involving simlar msconduct to determ ne an appropriate sanction.
We have consistently found mi sappropriation by an attorney of entrusted funds, be it intentional, know ng, or
negligent, to be of great concern, representing serious professional msconduct. Attorney Giev. Conmin v.
Dr ew, M. s A. 2d [Msc. No. BV-40, Septenmber Term 1994, decided January 16, 1996]. Although in this
case, neither client suffered actual financial |oss, msappropriation is a nost egregi ous violation even w thout
actual |oss, because the failure to keep client funds separate subjects the funds to the clainms of creditors
of the lawer. The rule is concerned with the risk of loss, not only the actual loss. See Attorney Giev.
Commin v. Col dberg, 292 MJ. 650, 658, 441 A 2d 338, 342 (1982) (although the attorney was "fortunate, under the

circunstances, that there appears to have been no actual loss to his clients by virtue of the negative bal ances

13 ABA Standard 9.21 defines "Aggravation" as any
considerations or factors that may justify an increase in the
degree of discipline to be inposed. ABA Standard 9. 31 defines
"Mtigation" as any consideration that may justify a reduction in
the degree of discipline to be inposed. ABA Standards, supra,
Standards 9.21 & 9.31, at 333-34.
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in his escrow account,"” we concluded that "[n]onethel ess, the public nmust be protected."). See also In re Pels
653 A 2d 388, 394 (D.C. App. 1995); In re Bizar, 97 Ill.2d 127, 454 N. E.2d 271, 273 (1983). W have often noted
that "[n]isappropriation of funds by an attorney involves noral turpitude; it is an act infected with deceit
and di shonesty and will result in disbarment in the absence of conpelling extenuating circunstances justifying
a |l esser sanction." Attorney Giiev. Commn v. Ezrin, 312 MI. 603, 608-09, 541 A 2d 966, 969 (1973)

W recently had occasion in the case of Attorney Griev. Conmin v. Drew, M. , A 2d [Msc. No
BV- 40, Septenber Term 1994, deci ded January 16, 1996] to survey our cases addressing msappropriation. In
Drew, we found the attorney's conduct nobst conparable to the conduct at issue in Attorney Giev. Commn v
Berger, 326 Mi. 129, 604 A 2d 58 (1992), and Attorney Griev. Commin v. Kramer, 325 Md. 39, 599 A 2d 100 (1991)
In Berger, the trial judge found that Bar Counsel did not establish by clear and convincing evidence that Berger
knowi ngly m sappropriated client funds. 326 Ml. at 130, 604 A 2d at 58. The judge found, however, that Berger's
acts amounted to "gross and wanton negligence ampbunting to a total disdain and disregard for his duties to
safeguard his client's noney." Id. at 130-31, 604 A 2d at 58. Berger received an indefinite suspension, with
the right to reapply after one year. 1d. at 131, 604 A 2d at 59. In Attorney Griev. Conmin v. Kranmer, 325 M.
39, 599 A 2d 100 (1991), another m sappropriation case, we concluded that Kramer's failure to maintain records
or to render an accounting of the funds that were in his escrow account, along with his inability to explain
what becane of the noney, anbunted to "at |east gross negligence." Id. at 51, 599 A 2d at 106. Kraner received
an indefinite suspension with the right to reapply after one year. Id. at 54, 599 A .2d at 108. In Drew, the
trial judge found that the attorney failed to keep clients' funds separately for two years, that there were
nunerous invasi ons and infusions into the escrow account, and that there were twenty-three overdrafts. Drew,
slip op. at 6. The trial judge found that the m sappropriation was not intentional and that Drew s notives were
honest. Id. at 7. Drew received an indefinite suspension with the right to reapply after one year. Id. at 14-
15.

I'n addressing the sanction for failure to preserve the client's property, in the absence of a know ng
conversion of client property that causes injury or potential injury to the client, ABA Standard 4.12 finds
suspensi on to be appropriate

Suspension is generally appropriate when a |awer knows or should know that he is

dealing inmproperly with client property and causes injury or potential injury to a

client
ABA Standards, supra, Standard 4.12, at 302. In the comrentary to Standard 4.13, id. at 303, the ABA recommends
that "lawers who are grossly negligent in failing to establish proper accounting procedures should be
suspended; reprimand is appropriate for lawers who sinply fail to follow their established procedures.” W
find Respondent's case to be conparable to Drew, Berger and Kramer. W also find Respondent's case to fal
within ABA Standard 4.12, and therefore determ ne that the appropriate sanction is an indefinite suspension
Accordingly, we shall enter the follow ng order

1. Aennis indefinitely suspended fromthe practice of law, effective thirty days after the filing of
t hi s opinion

2. denn shall:

(a) Wthin five days fromthe date of filing of this opinion, provide Bar Counsel with the nanes and

addresses of his current clients and identify client matters currently pending in court; and



40

(b) Wthin fifteen days fromthe date of filing of this opinion provide Bar Counsel with a copy of
a letter mailed by Aenn to each such client, and to counsel for any adverse party or to any unrepresented
adverse party, notifying themof this indefinite suspension.
3. G enn may apply for reinstatement not earlier than one year from the effective date of this
suspensi on and upon havi ng satisfied Bar Counsel that the follow ng conditions have been net:
(a) Qdenn shall have engaged, at his expense, a nonitor, acceptable to Bar Counsel, who will
oversee @enn's accounting for funds entrusted to him subject to further order of this Court;
(b) denn shall have conplied with all the conditions of paragraph 2 of this order; and
(c) denn shall have paid all costs assessed pursuant to the mandate in this matter.
I T IS SO CRDERED;, RESPONDENT SHALL PAY ALL COSTS AS TAXED BY
THE CLERK OF THIS COURT, INCLUDING THE COSTS OF ALL
TRANSCRI PTS, PURSUANT TO MARYLAND RULE BV15(c), FOR WHI CH

SUM JUDGVENT 1S ENTERED I N FAVOR OF THE ATTORNEY GRI EVANCE
COWM SSI ON OF MARYLAND AGAI NST JOHN WHEELER GLENN.




