Attorney Grievance Comm’'n v. Barneys, No. 2, September Term, 2001.

ATTORNEY GRIEVANCE-DISCIPLINARY ACTION-RULES OF PROFESSIONAL
CONDUCT-UNAUTHORIZED PRACTICE OF LAW-MISREPRESENTATION-The
attorney represented at least five clientsin Maryland state courts and maintained an office
in Maryland without being admitted to the Maryland Bar. This conduct violated Maryland
Rulesof Professional Conduct 5.5(a), 7.5(a), (b), and (d), 4.1, 8.1(a), and 8.4(b), (c), and (d),
aswell as Maryland Code (1989, 2000 Repl. Vol.), Business Occupations and Professions
Article, 88 10-601 and 10-602. In determining the appropriate sanction, the Court compared
the attorney’s case to six recent cases dealing with attorneys whose flagship violations
invol ved the unauthorized practiceof law. Concluding that the present casewasmoresimilar
to the five casesthat resulted in disbarment than to the case |eading to suspension, the Court
found disbarment to be the appropriate sanction. The Court found neither the attorney’s
limited cooperation with the Commission’s orders and investigation nor his expression of

remorse to be mitigating factors sufficient to spare him disbarment.
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The Attorney Grievance Commission of Maryland, Petitioner, acting through Bar
Counsel and at the direction of the Review Board, see Maryland Rule 16-709," filed a
Petition for Disciplinary Action against Bradford Jay Barneys, Respondent, charging him
with misconduct, asdefined by Rule 16-701(k),? in connection with hisalleged unauthorized
practice of law in Maryland. Specifically, the petition alleged that Respondent violated the
following Maryland Rulesof Professional Conduct (“MRPC”), asadopted by Maryland Rule

16-812: 5.5(a) (Unauthorized practice of law);® 7.5(a), (b), and (d) (Firm names and

! The public chargesin this case were filed and pending before this Court prior to 1

July 2001; thus, we refer to the attorney grievance procedural rulesin effect prior to 30 June
2001. Thethen applicablerule, 16-709(a), statesthat “[c]harges against an attorney shall be
filed by the Bar Counsel acting at the direction of the Review Board.” Such filings now are
governed by Rule 16-751(a), which was adopted 30 November 2000, effective 1 July 2001,
and provides as follows:

Commencement of disciplinary or remedial action.

Upon approval of the Commission, Bar Counsel shall file a

Petition for Disciplinary or Remedial Action in the Court of

Appeals.

2 Maryland Rule 16-701(k) states:

Misconduct.—*Misconduct” means an act or omission by an

attorney, individually or in concert with any other person or

persons which violates the Maryland Rules of Professional

Conduct, as adopted by Rule 16-812, whether or not the act or

omission occurred in the course of an attorney-client

relationship.
Effective 1 July 2001, the definition of “professional misconduct” is codified at Maryland
Rule 16-701(i), which adopts“the meaning set forthin Rule 8.4” asadopted by Rule 16-812.
Professional misconduct “includes the knowing failure to respond to a request for
information authorized by this Chapter without asserting, inwriting, aprivilegeor other basis
for such failure.” See Rule 16-701(i).

¥ MRPC 5.5(a) providesthat alawyer shall not “practice law in ajurisdiction where
doing so violates the regulation of the legal profession in that jurisdiction.”
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letterheads);* 4.1 (Truthfulness in statements to others);” 8.1(a) (Bar admission and

* Asrelevant, MRPC 7.5 provides:

(@) A lawyer shal not use a firm name, letterhead or other
professional designation that violates Rule 7.1
[(Communications concerning a lawyer’s services)]. A trade
name may be used by alawyer in private practiceif it does not
imply a connection with a government agency or with a public
or charitable legal services organization and is not otherwisein
violation of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may
use the same name in each jurisdiction, but identification of the
lawyersin an office of the firm shall indicate the jurisdictional
limitations on those not licensed to practice in the jurisdiction
where the officeis located.

(d) Lawyers may state or imply that they practice in a
partnership or other organization only when that is the fact.

MRPC 7.1 provides:
A lawyer shall not make a false or misleading communication
about the lawyer or the lawyer’s services. A communication is
false or misleading if it:
(a) containsamaterial misrepresentation of fact or law, or omits
afact necessary to makethe statement considered asawhol e not
materially misleading;
(b) islikely to create an unjustified expectation about resultsthe
lawyer can achieve, or states or implies that the lawyer can
achieve results by means that violate the rules of professional
conduct or other law; or
(c) comparesthelawyer’ sserviceswith other lawyers’ services,
unless the comparison can be factually substantiated.

> MRPC 4.1 provides:
(@) In the course of representing a client a lawyer shall not
knowingly:
(1) make a false statement of material fact or law to a third
person; or
(2) fall to disclose a material fact to a third person when
(continued...)



disciplinary matters);® and 8.4(b), (c), and (d) (Misconduct),” as well as Maryland Code
(1989, 2000 Repl. Val.), Business Occupations and Professions Article, 88 10-601° and 10-
602°.

We referred the case to the Honorable Michagl P. Whalen of the Circuit Court for

>(...continued)
disclosure is necessary to avoid assisting a crimina or
fraudulent act by aclient.
(b) The duties stated in this Rule apply even if compliance
requires disclosure of information otherwise protected by Rule
1.6.

® MRPC 8.1(a) providesthat “[a]n applicant for admission or reinstatement to the bar,
or a lawyer in connection with a bar admission application or in connection with a
disciplinary matter,” shall not “knowingly make a false statement of material fact.”

" In pertinent part, MRPC 8.4 provides that “[i]t is professional misconduct for a
lawyer to:

(b) commit acriminal act that reflects adversely on the lawyer's

honesty, trustworthiness or fitness asalawyer in other respects,

(c) engage in conduct involving dishonesty, fraud, deceit or

mi srepresentation;

(d) engage in conduct that is prejudicial to the administration of justice. .

8 Maryland Code (1989, 2000 Repl. Vol.), Business Occupations and Professions
Article, §10-601, asrelevant, providesthat “[e]xcept as otherwise provided by law, aperson
may not practice, attempt to practice, or offer to practice law in the State unless admitted to
the Bar.”

® Maryland Code (1989, 2000 Repl. Vol.), Business Occupations and Professions
Art., 8 10-602, provides:
Unless authorized by law to practice law in the State, a person
may not represent to the public, by use of a title, including
“lawyer”, “attorney at law”, or “counselor at law”, by
description of services, methods, or procedures, or otherwise,
that the person is authorized to practice in the State.
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Prince George's County to conduct a hearing and to make findings of fact and draw
conclusions of law. See Rule 16-711 (a)."° Following a one day hearing on 13 July 2001,
the hearing judge madefindingsof fact from which he concluded that Respondent committed
each of the charged violations. Petitioner filed no exceptions to the findings of fact and
conclusions of law. It recommends disbarment as the sanction to beimposed. Respondent,
while not disputing that he engaged in the unauthorized practice of law, took one exception
to the fact finding and recommended as a sanction that he be barred from applying for
admission to the Maryland Bar for two years."
l.

From the evidentiary record below, the hearing judge, in a memorandum dated 5
September 2001, found that Respondent, a member of the Bars of New Y ork, Connecticut,
and the District of Columbia, held himself out as a Maryland attorney beginning in August
of 1996, when he opened an office at 7505 New Hampshire Avenue, Suite 301, Langley
Park, Maryland. Without noting any jurisdictional limitation on the practice, Respondent

used the name “Law Offices of Bradford J. Barneys, P.C.” on his letterhead and business

10 Rule 16-711(a) provides that “[a] written statement of the findings of facts and
conclusions of law shall be filed in the record of the proceedings and copies sent to al
parties.” See also Rule 16-757(c), effective 1 July, 2001 (providing further details on how
to file a statement of findings and conclusions).

1 Respondent applied on 30 May 1997 for admission to the Maryland Bar as an out-
of-state attorney. The premise of that application wasthat, although heresided in Maryland,
he practiced law in the District of Columbia at the time. With regard to the pending
application, Respondent apparently proposes to withdraw it “with prejudice.”
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cards. The hearing court also found as afact that, without being admitted to the Maryland
Bar, Respondent engaged in the practice of law in Maryland during 1997 and 1998. The
hearing court further determined that, despite the known pendency of Respondent’s
Maryland bar admission application (see supra note 11), he nonetheless entered his
appearance as counsel and otherwise represented clientsin at least five casesin the District
Court of Maryland, sitting in Prince George's County, and the Circuit Court for Prince
George's County. In none of these cases had Respondent been either admitted to the
Maryland Bar or admitted specially by the court.

The hearing judge further found that, of special note, Respondent engaged in the
unauthorized practice of law in the case of Sate of Maryland v. Santiago Sanchez,
CT980986X.%? There, Respondent entered his appearance and filed other papers. He also
contacted Gates Bail Bondsto arrange for Mr. Sanchez’ s one hundred fifty thousand dollars
bond. Specifically, Respondent proposed that Deborah Gates, on behalf of GatesBail Bonds,
“accept an assignment of Mr. Sanchez's worker’s compensation settlement proceeds,
promising future payment in the amount of Fifteen Thousand Dollars,” because the
settlement agreement already existed and the funds would be available within thirty days.
When Ms. Gates agreed to the assignment, Respondent gave her adocument printed on his

letterhead and captioned, “Assignment of Settlement Proceeds,” which was signed by

12 Respondent admitted to Petitioner’s investigator on 5 February 1999 that he had
engaged in the unauthorized practice of law in Mr. Sanchez’ s case, but denied representing
any other client in Maryland.



Respondent and purportedly by Mr. Sanchez. In that document, Respondent committed “to
observe all terms of [the assignment agreement] and . . . to withhold such funds from any
settlement, judgment or verdict asmay be necessary to adequately protect GatesBail Bonds.”

Furthermore, notwithstanding Respondent’ s agreement to withhold funds from the
proceeds of Mr. Sanchez’'s worker’s compensation case, Judge Whalen found that Martin
Gerel, Esquire, of the law firm of Ashcraft & Gerel, not Respondent, represented Mr.
Sanchez in that case. The hearing judge al so determined that, although Respondent did not
state affirmatively to Ms. Gates that he represented Mr. Sanchez in the worker's
compensation case, Respondent lead her to believe that he did. In any event, Mr. Gerel,
never having been informed by Respondent of the assignment, did not contact Ms. Gates
before disbursing to Mr. Sanchez his share of the worker’s compensation proceeds. Mr.
Sanchez neither contacted Ms. Gates upon hisrelease from jail nor appeared for trial. Asa
result, Gates Bail Bonds was not paid its fee and the bond posted by Gates Bail Bonds was
forfeited.

Investigating Ms. Gates complaint against Respondent, one of Petitioner's
investigators, Mr. Peregoy, visited the building in which Respondent’ sofficewaslocated on
19 November 1998, finding alobby sign describing Barneys as an “attorney at law” and “a
law office sign in Respondent’s name outside his suite.” In response to Petitioner’s
subsequent | etter apprising him of the Gates' complaint and threatening to seek aninjunction
unlessheclosed hisLangley Park Office, Respondent agreedinareply letter of 12 December
to close his practice on New Hampshire Avenue, including removing the sign outside his
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suitedoor. Theremoval of the suite sign was confirmed by the investigator during a second
visit to the building on 28 December 1998. Respondent later removed his business cards
from open view and availability, although the lobby sign had not been removed, as of 22
January 1999, the date of the investigator’ s third visit to Respondent’ s Maryland office.

As indicated, on these findings, the hearing judge concluded that Respondent
committed each of the rule violations charged. With respect to the MRPC 4.1 violation,
Judge Whalen's determination depended on crediting Ms. Gates' belief that Respondent
represented Mr. Sanchez in the worker’ s compensation case and, in particular, on whether
she was justified in so believing. Concluding that Respondent “held out to Ms. Gates of
Gates Bail Bonds, that he represented Mr. Sanchez in the worker’ s compensation case,” the
hearing judge reasoned that “[R]espondent’s conversations and actions led Ms. Gates to
believe that he in fact represented Mr. Sanchez on his worker’s compensation case. Her
belief that Respondent represented Mr. Sanchez and could disburse the settlement proceeds,
led her to post bond on behalf of Mr. Sanchez.”

The MPRC 8.1(a) violation was premised on threefactual findings: that Respondent
made afal se statement on his Petition for Admission to the Maryland Bar -- representing that
he practiced only inthe District of Columbia, when heactually had an officein Maryland and
was engaging in the unauthorized practice of law; that Respondent told Petitioner’s
investigator that he had only one Maryland client; and that Respondent entered his

appearance, without special permission and while not a Maryland lawyer, in the cases of



clients other than Mr. Sanchez, and otherwise represented those clients.** Asto the MRPC
8.4(b), (c), and (d) violations, the hearing judge stated the basis for his conclusion that
Respondent also committed those violations, as follows:

Respondent was|ess than truthful with Ms. Gatesand led her to
believe that he had the ability to disburse the settlement
proceeds. Moreover, Respondent wasdeceitful and dishonest to
the judges of the District and Circuit Courts of Prince George's
County by entering his appearance on behalf of clientswhen he
knew that he was not authorized to practice law in the state of
Maryland.

Although Petitioner did not allege with specificity what conduct
Respondent engaged in to violate this subsection of 8.4[(d)], the
Court findsthat the overall conduct of Respondent asdetailedin
the Findings of Fact shows that Respondent’s conduct was
prejudicial to the administration of justice.
The hearing judge further noted in his conclusions of law that Respondent did not
dispute “that he violated [MRPC] 5.5(a)” and [MRPC] 7.5[(a), (b), and (d)], and “admitted

hisviolations of 88 10-601 and 10-602 of the Business Occupations and Professions Article

of the Maryland Code.”

Petitioner took no exceptions to the findings of fact or conclusions of law. The

3 Respondent does not disputethisfinding. Headmitsthat he entered hisappearance
in five cases in Maryland and represented those clients here, while neither admitted to the
Maryland Bar nor specialy admitted for the purpose.
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recommendation for sanction filed by Petitioner seeks Respondent’ sdisbarment.** Insupport
of that recommendation, Petitioner reminds us of our decision in Attorney Grievance
Comnm' nv. Harper and Kemp, 356 Md. 53, 70, 737 A.2d 557, 566 (1999), where we stated
that “ unadmitted attorneys must be deterred from attempting to practice law in violation of
the statutory prohibition against unauthorized practice.” Petitioner assertsthat thereis“no
reasonable basis’ on which Respondent “could have thought that his conduct was lawful.”
Petitioner also cites the various instances of misrepresentation in which the hearing judge
found Respondent engaged. |nsummary, citing our decisionin Attorney Grievance Comm’' n
v. Johnson, 363 Md. 598, 770 A.2d 130 (2001), Petitioner argues:

The Respondent has displayed atotal absence of respect for the

law by his conduct in this matter. In addition to the

unauthorized practice of law, he repeatedly engaged in other

conduct involving dishonesty, fraud, deceit and

misrepresentation. For such conduct, the appropriate sanction
IS disbarment.

14° Although Respondent is not admitted to practice before the Bar of Maryland and

even though he has not raised ajurisdictional challenge, the Maryland Rules make clear that
heis subject to the discipline of this Court. With respect to the disciplinary authority of this
Court, MRPC 8.5(b) provides as follows:

A lawyer not admitted by the Court of Appeals to practicein

this Stateis subject to the disciplinary authority of this State for

conduct that constitutes a violation of these Rules and that:

(1) involves the practice of law in this State by that lawyer, or

(2) involves that lawyer holding himself or herself out as

practicing law in this State. . . .
Rule 16-701(a) defines an attorney for purposes of discipline or inactive status asincluding
“amember of the bar of any other state, district, or territory of the United Stateswho engages
in the practice of law in this State, or who holds himself or herself out as practicing law in
this State, or who has the obligation of supervision or control over another attorney who
engages in the practice of law in this State.”
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Respondent took exception only to one of the hearing judge’ sfindings, namely, that
Respondent was untruthful about the full extent of hisrepresentation of clientsin Maryland
when responding to Petitioner’ sinvestigator’ sinquiries on the subject. Respondent filed a
Recommendation for Sanctions asserting that the appropriate punishment for his conduct is
atwo-year prohibition against re-filing an application for admission to the Maryland Bar.
Acknowledging that he engaged in the unauthorized practice of law, Respondent posits,
nonethel ess, that hisconduct did not riseto thelevel of that confronting this Court in Har per
and Kemp. Heassertsthat hisviolation of MRPC 5.5(a) wasnot a“deliberate and persistent”
violation, as was committed in Harper and Kemp; rather, he now maintains, “even though
[hig] office was in Maryland, [he] primarily represented clients before the courts of the
District of Columbia with the exception of the representation of five clients whom [he]
represented in the Maryland Courts.” Moreover, Respondent notes his cooperation with
Petitioner, pointing specifically to his voluntary closure of the Maryland office without
requiring Petitioner to obtain an injunction for that purpose and his relocation of the office
in early 1999 to the District of Columbia, where he has operated ever since. Further,
Respondent expresses his remorse, stating as follows:

Respondent isdeeply remorseful for hisconduct inthiscaseand
has no prior disciplinary record in any jurisdiction. When
Respondent opened his office in Maryland, Respondent was a
new solo practitioner and was not aware of the prohibition of
operating alaw officein Maryland even where the primary law
practicewasintheDistrict of Columbia. Respondent, however,
was fully aware of the prohibition of entering his appearancein

the Maryland Courts. For that, Respondent believes he should
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be punished. However, the appropriate sanction is not
disbarment but rather an Order preventing Respondent from
applying for admission to the Maryland Bar for aperiod of two
years.

Other than asserting that he excepted to one of the hearing judge’ sfactual findingsand
stating the point of disagreement, Respondent presented absolutely no argument in support
of the exception. Failureto present argument in support of an exception isasufficient basis
on which to overrule the exception or, at least, not consider it.

Perhaps Respondent’ s failure to argue more expansively in support of his exception
Is explained by his recognition that, in attorney discipline cases, we review the findings of
the hearing judgeto determinewhether they are based on clear and convincing evidence, see
Attorney Grievance Comm'n v. Powell, 328 Md. 276, 287, 614 A.2d 102, 108 (1992);
Attorney Grievance Comm’ nv. Clements, 319 Md. 289, 298, 572 A.2d 174, 179 (1990), and
that the “hearing court’s findings of fact are prima facie correct and will not be disturbed
unlessthey areshowntobeclearly erroneous.” Attorney Grievance Comm'nv. Garland, 345
Md. 383, 392, 692 A.2d 465, 469 (1997) (citing Attorney Grievance Commn V.
Goldsborough, 330 Md. 342, 347, 624 A.2d 503, 505 (1993)). Here, there certainly is
sufficient evidence in the record to support the hearing judge’s finding that Respondent
misrepresented to Petitioner’s investigator the number of clients on whose behaf he was

engaged, or had been engaged, in the unauthorized practice of law. Consequently, the

finding is far from clearly erroneous.
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The purpose of the sanction imposed on an attorney following disciplinary
proceedings is the same as for the proceedings themselves, which is well settled and often
stated by this Court: to protect the public rather than to punish the attorney who engagesin
misconduct. See Attorney Grievance Comnt nv. Jeter, 365 Md. 279, 289, 778 A.2d 390, 396
(2001); Attorney Grievance Comm'n v. Tolar, 357 Md. 569, 584, 745 A.2d 1045, 1053
(2000); Attorney Grievance Comm'n v. Myers, 333 Md. 440, 446, 635 A.2d 1315, 1318
(1994); Goldsborough, 330 Md. at 364, 624 A.2d at 513; Attorney Grievance Comnin v.
Protokowicz, 329 Md. 252, 262, 619 A.2d 100, 105 (1993); Attorney Grievance Comm'nv.
Hamby, 322 Md. 606, 611, 589 A.2d 53, 56 (1991); Attorney Grievance Comm'n v. Myers,
302Md. 571,580,490 A.2d 231, 236 (1985); Attorney Grievance Comm'nv. Velasquez, 301
Md. 450, 459, 483 A.2d 354, 359 (1984); Attorney Grievance Comm'nv. Montgomery, 296
Md. 113, 119, 460 A.2d 597, 600 (1983). Asaresult, this Court has firmly established the
importance of sanctions in deterring attorneys from violating the disciplinary rules. See
Goldsborough, 330 Md. at 364, 624 A.2d at 513; Protokowicz, 329 Md. at 262-63, 619 A.2d
at 105. Aswe explained in Attorney Grievance Comm' nv. Garfield,

[t]he public interest is served when this Court imposes a
sanctionwhich demonstratesto membersof thislegal profession
thetype of conduct that will not betolerated. By imposing such
asanction, this Court fulfillsitsresponsibility to insist upon the
maintenance of the integrity of the Bar and to prevent the
transgression of an individual lawyer from bringing its image
into disrepute. Therefore, the public interest is served when
sanctions designed to effect general and specific deterrence are
Imposed on an attorney who violates the disciplinary rules.

369 Md. 85, 98, 797 A.2d 757, 764 (2002) (quoting Attor ney Grievance Comm’'nv. Dunietz,
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368 Md. 419, 428, 795 A.2d 706, 711 (2002) (internal quotationsomitted) (quoting Attor ney
Grievance Comm'n v. Wallace, 368 Md. 277, 289, 793 A.2d 535, 542-43 (2002) (citations
omitted))). Seealso Attorney Grievance Comm'nv. Lane, 367 Md. 633, 642, 790 A.2d 621,
626 (2002); Attor ney Grievance Comm’' nv. Harris, 366 Md. 376, 405, 784 A.2d 516, 532-33
(2001); Attorney Grievance Comm' nv. Zdravkovich, 362 Md. 1, 31-32, 762 A.2d 950, 966
(2000). “*Of course, what the appropriate sanction for the particular misconduct is, in the
public interest, generally depends upon the facts and circumstances of the case,’” Garfield,
369 Md. at 98, 797 A.2d at 764 (quoting Dunietz, 368 Md. at 428-29, 795 A.2d at 711
(citation omitted)), and “‘tak[es| account of any particular aggravating or mitigating
factors.”” 1d. (quoting Attorney Grievance Comm' nv. Glenn, 341 Md. 448, 484, 671 A.2d
463, 481 (1996) (citing Attorney Grievance Comm’' nv. Myers, 333 Md. 440, 447, 635 A.2d
1315, 1318 (1994))).
A.
Unauthorized Practice of Law (MRPC 5.5(a)) - The Flagship Violation

Our research revealssix relatively recent cases dealing with attorneyswhose flagship
violations were of MRPC 5.5(a) (the prohibition against unauthorized practice of law). In
five of those cases, the attorney wasdisbarred. See Attorney Grievance Comm' nv. Johnson,
363 Md. 598, 770 A.2d 130 (2001); Attorney Grievance Comm' n v. Briscoe, 357 Md. 554,
745 A.2d 1037 (2000); Attorney Grievance Comm' nv. Harper and Kemp, 356 Md. 53, 737
A.2d 557 (1999); Attorney Grievance Comni'n v. James, 355 Md. 465, 735 A.2d 1027

(1999); Attorney Grievance Comm'n v. Kennedy, 319 Md. 110, 570 A.2d 1243 (1990). In
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theremaining case, Attorney Grievance Comm' nv. Harris-Smith, 356 Md. 72, 737 A.2d 567
(1999), the Court imposed a 30 day suspension. A review of these cases and acomparison
with Respondent’ s case indicates that the present case has more in common with the cases
that resulted in disbarment than the isolated result of the suspension in Harris-Smith. In
addition, evidence of mitigation in this record, such asit is, is insufficient to suggest that
disbarment is not the proper sanction here.
1. The Exception

In Harris-Smith, we concluded that Harris-Smith violated MRPC 5.5(a), 356 Md. at
85, 737 A.2d at 574, but identified at |east two factual considerations not present in the prior
unauthorized practice cases where disbarment was the typical result: (1) Harris-Smith did
not represent clients in Maryland state court proceedings, and (2) Harris-Smith, who was
admitted to the bar of the United States District Court for the District of Maryland, made
someeffort to conduct her practicein Maryland within the practicelimits associated with her
admission to the federal court. Harris-Smith was admitted to the barsin Pennsylvaniaand
Virginia, aswell asthe Maryland federal court, and specialized in bankruptcy law. Between
1993 and 1995, she shared a practice in Landover, Maryland, with three attorneys, two of
whom were admitted to the Maryland Bar. The law firm promoted itself through radio and
newspaper advertising. The radio advertisements “targeted those listeners for whom filing
for bankruptcy was likely to be appropriate, yet it [sic] did not state that [Harris-Smith’ g
practice was limited to bankruptcy law and [the Maryland federal court].” Harris-Smith,
356 Md. at 76, 737 A.2d at 569. Harris-Smith’srolein the law firm was to “prescreen” (a
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term she used) prospective clients. When she determined that a client’s matter involved
bankruptcy law, she proceeded to represent the client without the supervision of aMaryland
attorney. When representation in a State court was required, however, she would refer the
client to one of the firm'’s other attorneys admitted in Maryland.

Based onthisconduct, we nonethel essfound that Harris-Smith violated MRPC 5.5(a).
In doing so, we rejected her defense that she “pinpointed” bankruptcy cases and therefore
limited herself tofederal legal matters. Asweexplainedinaparenthetical, the unauthorized
practice of law includes ‘[u]tilizing legal education, training, and experience. . . [to apply]
the special analysis of the profession to aclient’s problem.”” Harris-Smith, 356 Md. at 83,
737 A.2d at 573 (alteration in original) (quoting Somuah v. Flachs, 352 Md. 241, 262, 721
A.2d 680, 690 (1998) (quoting Kennedy v. The Bar Ass' n of Montgomery County, 316 Md.
646, 662, 561 A.2d 200, 208 (1989))). In addition, we noted that “[t]here is a danger that
lawyers in the position in which Smith placed herself ‘would be motivated to cant advice
artificially in the safe direction,”” Harris-Smith, 356 Md. at 84, 737 A.2d at 573 (quoting
C.W. Wolfram, Sheaking Around in the Legal Profession: Interjurisdictional Unauthorized
Practice by Transactional Lawyers, 36 S. Tex. L. Rev. 665, 698 (1995)), and that “the
operation of the triage by the unadmitted attorney, from an office for the general practice of
law in Maryland,” might be “used ‘ as a shield behind which to conduct an unlimited-in-fact
law practice.”” 1d.

In our consideration of the appropriate sanction, we gauged the graveness of Harris-
Smith’s conduct against MRPC 8.4 generally (see supra note 7) and concluded that her
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conduct did not reach thelevel of aviolation of MRPC 8.4(b) and (c), “both of which would
be serious violations going to the attorney’ s integrity.” Harris-Smith, 356 Md. at 90, 737
A.2d at 577. Reasoning that Harris-Smith’ s unauthorized practice of law “result[ed] from
[her] attempt to practice within the limits of her admission to the bar of the federal district,”
we acknowledged that her “ attempt was unsuccessful solely at the beginning of the process,
when [Harris-] Smith analyzed the problems presented by those who sought her servicesand
advised them how to proceed.” Id. Therefore, taking into account thefact that Harris-Smith
subsequently moved her office from Maryland to the District of Columbia, we found that a
30-day suspension was sufficient “to deter other unadmitted attorneys from undertaking a
federal practice from an office in Maryland from which the non-admitted attorney would
hold himself or herself out to the public asgenerally practicing law in order to identify cases
that the attorney was authorized to handle.” Harris-Smith, 356 Md. at 91, 737 A.2d at 577.

In imposing the 30-day suspension, we noted that Harris-Smith’s admission to the
Maryland federal court distinguished her case from two other cases, Harper and Kemp and
James, where the violations of MRPC 5.5(a) resulted in disbarment because those cases
“presented purely aterritorial issue with no federal overlay.” Harris-Smith, 356 Md. at 91,
737 A.2d at 577. We aso found implicitly the facts of Harris-Smith to be more similar to
situationswhere aviolation of MRPC 5.5(b) had occurred, involving attorneys admitted to

the Maryland Bar who assist unadmitted lawyers or lay persons in the practice of law in

> In contrast, Barneys violated MRPC 8.4(b), (c), and (d).
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Maryland. Thus, we explained that Harris-Smith’s case, for purposes of the sanction, was
anaogousto Attorney Grievance Comn' nv. Hallmon, 343 Md. 390, 681 A.2d 510 (1996),
where an attorney was suspended for 90 days for failing to maintain atrust account, failing
to respond to Bar Counsel, and assisting alay person in the unauthorized practice of law.*
Harris-Smith, 356 Md. at 92, 737 A.2d at 578.
2. The Twilight Zone

The significance of the “federal overlay” relied on in Harris-Smith is evident in
Kennedy v. The Bar Ass n of Montgomery County, 316 Md. 646, 561 A.2d 200 (1989). In
Kennedy, the Bar A ssociation of Montgomery County brought suit and obtai ned apermanent
injunction “directed at preventing continuation of theillegal conduct [(unauthorized practice
of law)] in which the court found Kennedy to be engaged.” Kennedy, 316 Md. at 668, 561

A.2dat 211."" Kennedy, who was admitted to the District of ColumbiaBar and theMaryland

'8 1n recent years, the conduct of four attorneysin Maryland has been found to viol ate
MRPC 5.5(b). See Attorney Grievance Comm' nv. Harper and Kemp, 356 Md. 53, 737 A.2d
557 (1999); Attorney Grievance Comm' n v. Brown, 353 Md. 271, 725 A.2d 1069 (1999);
Attorney Grievance Comm'n v. Brennan, 350 Md. 489, 714 A.2d 157 (1998); Attorney
Grievance Comm'n v. Hallmon, 343 Md. 390, 681 A.2d 510 (1996). Each of these cases
resulted in suspensions, ranging from 90 days to indefinite suspension. Harper and Kemp
providesagood exampl e of how wehaveordinarily distinguished between MRPC 5.5(a) and
MRPC 5.5(b) violationsinimposing sanctions. Inthat case, Harper, an attorney not admitted
to the Maryland Bar, was disbarred for violating MRPC 5.5(a). Harper and Kemp, 356 Md.
at 70, 737 A.2d at 566. Hispartner, Kemp, however, who was admitted to the Maryland Bar,
was suspended for three years for assisting Harper in the unauthorized practice of law in
violation of MRPC 5.5(b). Harper and Kemp, 356 Md. at 71, 737 A.2d at 566.

7 Following this case, Kennedy consented to disbarment in Maryland. Thus, his
unauthorized practice of law led to eventua disbarment, rather than suspension.
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federal court, had alaw office in Silver Spring, Maryland. His partner, Edward Jasen, was
a member of the Maryland and District of Columbia Bars. As we explained, “Kennedy
produced ninety percent of the business for the firm, and did eighty to ninety percent of the
work done by the firm in the office. . . . Jasen and Kennedy almost always presented
themselves together before the court. But Jasen rarely moved for Kennedy’s pro hac vice
admission....” Kennedy, 316 Md. at 653, 561 A.2d 204.

In modifying the broad injunction of the Circuit Court, we addressed Kennedy’s
“claimed right to practicefederal and non-Maryland law [in Maryland].” Kennedy, 316 Md.
at 661, 561 A.2d at 207. While we acknowledged that the “federal overlay” permitted by
Kennedy’s admission to the federal court in Maryland enabled Kennedy to practice law
before the local federal court, Kennedy, 316 Md. at 661, 561 A.2d at 208, we rejected
Kennedy’s contention that he was free to practice federal and non-Maryland law from his
Silver Spring office. Stating that “Kennedy’stheory . . . would . . . permit the unadmitted
attorney to advisethe client concerning only aportion of the general legal spectrum but then
prohibit the unadmitted attorney from advising asto the bal ance of the spectrum,” Kennedy,
316 Md. at 662-63, 561 A.2d at 208, we further pointed out, similar to Harris-Smith, that
“[Kennedy] is not permitted to sort through clients who may present themselves at his
Maryland office . . . because the very acts of interview, analysis and explanation of legal
rights constitute practicing law in Maryland.” Kennedy, 316 Md. at 666, 561 A.2d at 210.
Even though we considered it “practically impossible” for Kennedy to maintain a principal
officein Maryland exclusively for engaging in a practice before the courts to which he was
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admitted, Kennedy, 316 Md. at 667, 561 A.2d at 211, we suggested possible exceptions,
indicating inafootnotethat “[f]or example, Kennedy might limit hispracticefromthe Silver
Spring officeto Maryland federal and D.C. casesreferred by other attorneys.” Kennedy, 316
Md. at 668 n.9, 561 A.2d at 211 n.9.
3. TheRule

As in Kennedy, Attorney Grievance Comm'n v. Harper and Kemp involved an
unadmitted attorney aligning himself with a Maryland attorney in order to cloak his
unauthorized practice of law. Harper, who wasadmitted to the District of ColumbiaBar, and
Kemp, who was admitted in Maryland, established the law firm of “Harper and Kemp” in
Baltimore in 1995 to assume the pending cases of two disbarred attorneys.® Harper also
maintained an officein the District of Columbia. Asapartner of Harper and Kemp, Harper
signed retainer agreements between the firm and personal injury clients and drew fifty-five
settlement checks, totaling $ 110,353.93, from the firm’ s escrow account. Harper also drew
checks from the same account totaling $ 82,241.97, payable to cash,™ to Harper personally,

or to Harper and Kemp. Harper and Kemp, 356 Md. at 59, 737 A.2d at 560.

18 Harper and Kemp also were admitted to practice before the United States District
Court for the District of Maryland, but that fact was not relevant to the issues presented in
the case. See Harper and Kemp, 356 Md. at 56 n.2, 737 A.2d at 559 n2. This explains why
Harper and Kemp was distinguished in Harris-Smith in terms of the influence of a“federal
overlay.”

¥ We found thisto be aviolation of Rule 16-609. See Harper and Kemp, 356 Md.
at 64, 737 A.2d at 563. The purpose of Rule 16-609 is “to enable one who is authorized to
do so to trace the disposition of escrow funds.” Harper and Kemp, 356 Md. at 65, 737 A.2d
at 563.
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We addressed three complaintsfrom thefirm’ sclientsthat resulted in the petition for
disciplinary action against both Harper and Kemp. Finding that Harper violated MRPC
5.5(a), we a'so concluded that Harper violated MRPC 7.1 and 7.5 (see supra note 4) in one
of these complaints (the Foster/Anderson complaint). Harper and Kemp, 356 Md. at 67, 737
A.2d at 564. Regarding the MRPC 7.1 violation, we agreed with Bar Counsel that Harper
had written aletter to theclient, Anderson, that was* materially misleading by implying that
Harper had Anderson’ sfile and could settle her claim.” Harper and Kemp, 356 Md. at 68,
737 A.2d at 565. Withregardto MRPC 7.5, we a so agreed with Bar Counsel that two |etters
written by Harper to Anderson did not identify Kemp and identified Harper aslicensed inthe
District of Columbia, “thereby . . . creating the false impression that, in addition to being
licensed in D.C., Harper [was] licensed in Maryland.” Id.

In considering the appropriate sanction for Harper, we found his violation of MRPC
5.5(a) to be both “ deliberate and persistent.” Harper and Kemp, 356 Md. at 70, 737 A.2d at
566. Aswe explained,

[h]e set up an office for the general practice of law in Baltimore
City in order to wring whatever value he could out of the
inventory of pending cases of a disbarred lawyer who had
practiced in Baltimore City. There is no reasonable basis on
which Harper could have thought that his conduct was lawful.
His motivein creating Harper & Kemp was greed. Thereisno
mitigation. Other unadmitted attorneys must be deterred from
attempting to practice law in violation of the statutory
prohibition against unauthorized practice.
Id. Therefore, we found that the appropriate sanction was disbarment.

Johnson is the most recent case of an attorney whose unauthorized practice resulted

21



in disbarment. Johnson, admitted in Virginia and the District of Columbia, opened a law
practice in Silver Spring, Maryland, with an attorney admitted in Maryland. Although
Johnson testified that he only handled Virginiaand D.C. cases, leaving Maryland cases to
his partner, we concluded that Johnson had violated MRPC 5.5(a) based on the hearing

{3

judge’ s finding that he “*met with clients in a Maryland office and advised clients in that
office.’” Johnson, 363 Md. at 625, 628, 770 A.2d at 146, 148. We also noted the hearing
judge’'s finding that he “misled the public, as well as his clients, by not including his
jurisdictional limitations on thefirm’sletterhead . .. .” Johnson, 363 Md. at 625, 770 A.2d
at 146.

A substantial portion of our opinioninJohnsonwasdedicated to addressing Johnson’s
legal representation of aMaryland couplewhose home he contracted to purchase. Whilethe
couple was living abroad, Johnson filed a bankruptcy petition on their behalf without their
knowledge or consent, forging their signatures on the papers, as well as his partner’s
signature. We found that this conduct constituted violations of MRPC 8.4(a), (c) and (d),
Johnson, 363 Md. at 631, 770 A.2d at 150, a litmus test that we used in Harris-Smith to
assess what sanction was appropriate.

We further justified disbarment by stating that Johnson “repeatedly engaged in
conduct involving dishonesty, fraud, deceit, and misrepresentation.” Johnson, 363 Md. at
633, 770 A.2d at 151. Regarding MRPC 5.5(a) and the goal of deterrencein particular, we

{3

likened Johnson's case to Harper and Kemp, citing its earlier statement that “‘other
unadmitted attorneys must be deterred from attempting to practice law in violation of the
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statutory prohibition against unauthorized practice.”” 1d.

Of the MRPC 5.5(a) unauthorized practice cases, James certainly presents a most
tenacious violator. James was admitted to the Maryland Bar in 1971. At the time of his
disbarment, he had been suspended three times previously. Thefirst suspension, imposedin
1984, involved commingling of funds, for which he was suspended for two years. The
second suspension, which involved the use of deception to circumvent astatutorily mandated
procedure, wasissued nineyears|ater and wasfor aperiod of oneyear. Wefound, however,
that James violated the terms of the one-year suspension by engaging in the practice of law
during that period of suspension. Consequently, we reimposed the one-year suspension.
Attorney Grievance Comm'n v. James, 340 Md. 318, 666 A.2d 1246 (1995) (James I1I).
That suspension expired 12 November 1996, but Jamesfailed to filearequired affidavit that

he ““ha[d] complied in all respects with the term of the suspension.”” Attorney Grievance
Comm’'n v. James, 355 Md. 465, 471, 735 A.2d 1027, 1030 (1999) (James 1V). We
concluded that James was suspended continuously since 12 January 1994. |d.

InJamesl 11, wefound that Jamesheld himself out asan attorney, and represented two
clients (Romano / Orimogunje) during the period of his 1994-1995 suspension. James 1V,

355 Md. at 477-78 n.2, 735 A.2d at 1034 n.2. Because James IIl was not a disciplinary

hearing,? in James |V we upheld James' s exception to the findings for purposes of whether

0 The purpose of James |11 was “to determine whether James had complied in all
respects with the terms of his suspension in James I1.” Attorney Grievance Comnin v.
James, 355 Md. 465, 479, 735 A.2d 1027, 1035 (1999).

(continued...)
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anew sanction should beimposed. James|V, 355Md. at 478-79, 735 A.2d at 1035. It found
by clear and convincing evidence, however, that Jameshad represented two additional clients
(Wrubelski / Jackson) during the 1994-1995 period. James|V, 355 Md. at 485, 735 A.2d at
1038. In addition, we noted the testimony of another client, Bernice Roane, whom James
assisted in three legal mattersin 1997 and 1998. James|V, 355 Md. at 472-73, 735 A.2d at
1031.

James argued, regarding Wrubelski and Jackson, that he neither requested nor
received payment for the legal services he provided them. We rejected this proffered
distinction, holding that “*[a]lthough an agreement upon the amount of a retainer and its
payment israther conclusiveevidenceof the establishment of the attorney-client rel ationship,
the absence of such an agreement or payment does not indicate conclusively that no such
relationship exists.”” James|V, 355 Md. at 476, 735 A.2d at 1033 (quoting Central Cab Co.
v. Clarke, 259 Md. 542, 549-50, 270 A.2d 662, 666 (1970)).

In mitigation, James “produced evidence that he was an acoholic and that his
alcoholism had substantially impaired his judgment, resulting in his failure to comply with
his suspension. James further produced evidence that, since July 1996, he had been sober.”
James |V, 355 Md. at 471-72, 735 A.2d at 1031. Referring to James representation of
Roane, we rebuffed James' claim, finding that “James’ asserted mitigation disintegrated . .

. with evidence that he was violating his suspension in 1997,” after he had become sober.

29(...continued)
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James 1V, 355 Md. at 486-87, 735 A.2d at 1039. Furthermore, we concluded that “[t]he
result isarecord that starkly reveals James' deliberate violation of the order of suspension
that has continued since January 12, 1994.” James |V, 355 Md. at 487, 735 A.2d at 1039.
Briscoe was decertified three times as a practicing attorney in Maryland, each time

for hisfailureto pay Client’s Security Trust Fund dues. Thelast decertification wasimposed
in April of 1998, but in September 1998, while still decertified, he represented aclientin a
Maryland courtroom. This instance sufficed for us to find Briscoe in violation of MRPC
5.5(a). Briscoe, 357 Md. at 566, 745 A.2d at 1043. In disbarring Briscoe, we explained that
he

has consistently failed to cooperate with Bar Counsel, has

practiced law when unauthorized to do so, and has entered into

a contingency fee arrangement, but not reduced the same to

writing. He has cashed checks from settlementsfor clientsat a

timewhen he did not maintain atrust account and failed to make

the appropriate disbursements from those settlements, was

unable or unwilling to produce records relating to some of the

disbursements, and he failed to refund fees when required to do

0.

Briscoe, 357 Md. at 568, 745 A.2d at 1044.

Although the “latter violations involving the mishandling of clients' funds alone
warrant[ed] disbarment,” Id. (citing Attorney Grievance Comm’'nv. Milliken, 348 Md. 486,
519, 704 A.2d 1225, 1241 (1998) (citation omitted)), we also found that “ commingling and
conversion of client funds, in the absence of mitigating circumstances, ordinarily warrants

disbarment.” 1d. (citations omitted). Therefore, where “[Briscoe] ha[d] presented nothing
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inmitigation,” wedisbarred him fromthe practice of law. Briscoe, 357 Md. at 568, 745 A.2d
at 1044.
B.
Where Does Barneys Case Fall on the Unauthorized Practice Continuum?

Infour of thesix unauthorized practice casesdiscussed supra, weexpressly identified
“deterrence’ as one objective of the imposed sanctions (Harris-Smith, Harper and Kemp,
Johnson, Briscoe). In Respondent’s case, we would fail to achieve this goal, and be
inconsistent with the clear majority of our prior cases, were we to adopt Respondent’s
proposed sanction or merely suspend him. Of the prior cases where attorneyswere found to
have violated MRPC 5.5(a), only in Harris-Smith was the attorney spared disbarment. Her
case, however, issignificantly different fromtheothers. Themajor differenceisthat shewas
the only attorney who never actually represented a client in a Maryland state court
proceeding. Respondent, however, represented at | east five clientsin Maryland state courts-
equal to the number in Johnson, and more than in Briscoe. Were we to adopt Respondent’s
recommendation for sanction or suspend him, he would be the first non-admitted attorney
to evade disbarment after having represented clientsin Maryland state courtsin violation of
MRPC 5.5(3).

The second distinguishing factor of Respondent’s case from Harris-Smith is the
absence here of a“federal overlay.” The “federal overlay” factor is significant because it
providesat | east some plausible reason why an attorney might believethat he or sheiswithin
his or her rights in maintaining a practice or office in Maryland. In fact, we gave one
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example in Kennedy of how an attorney legitimately might maintain an officein Maryland
for the purpose of practicing federal law without running afoul of MRPC 5.5(a). See supra
at 19. In*“Respondent’ s Recommendation for Sanction,” Respondent claimed to be unaware
that he was not permitted to maintain a secondary officein Maryland (his main office being
in the District of Columbia). He is unable, however, to resort to the “federal overlay
exception” to justify this assertion because he is not admitted to the Maryland federal court.
Furthermore, Harper and Kemp demonstrates that the mere existence of another officein a
jurisdiction where an attorney is admitted does not insulate the attorney from sanctions for
the unauthorized practice of law in Maryland.

Thethird distinguishing factor between Respondent’ s case and Harris-Smith isthat,
unlike Respondent, Harris-Smith endeavored to practice law within her arguable
jurisdictional limits, apoint relied on by the Harris-Smith Court. See supra at 16. Besides
refraining from representing clients in Maryland state courts, Harris-Smith ceased to hold
herself out as a Maryland attorney when she corresponded with the firm's clients, using
letterhead that properly indicated her jurisdictional limitations. Respondent, on the other
hand, held himself out as an authorized Maryland attorney by means of his business cards,
his letterhead, and signs in the building and immediately outside his office suite.

Respondent claims that he “has cooperated fully with the Attorney Grievance
Commission” by voluntarily closing hisMaryland officeand operating from his officeinthe
District of Columbia since approximately May 1999. The “voluntary” nature of
Respondent’ sact istempered, however, as he closed his office only after hisinvolvement in
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the Sanchez case was discovered and he was threatened with an injunction action. Had his
misconduct not been discovered then, thereisnothing in therecord to suggest Barneyswould
not have continued or even expanded his illegal activities. In our view, it seems that
Respondent, at best, cooperated with the investigation (to the extent he did) only when he
had little real choice to do otherwise.® In addition, even if Respondent’s ultimate
termination of misconduct wasviewed asvoluntary, thisalonewould not warrant necessarily
asanctionlessthan disbarment. Although Harris-Smith, who was suspended, terminated her
practiceof law in Maryland whentheinvestigation by Bar Counsel commenced, Harper, who
also ceased his misconduct upon its discovery, was not spared disbarment.

Although remorse and regret are recognized as mitigating factors (see Johnson, 363
Md. at 632, 770 A.2d at 150 (discussing Attorney Grievance Comm'nv. O’ Neill, 285 Md.
52, 53, 400 A.2d 415, 416 (1979)); Attorney Griev. Comm'n v. Wyatt, 323 Md. 36, 38, 591
A.2d 467, 468 (1991)), we find it impossible to parse with sufficient certainty whether
Respondent’ s claimed remorse is sincere, mere lip service, or smply damage control.

Overall, our review of the unauthorized practice cases resulting in disbarment leads
usto believethat they have more elementsin common with Respondent’ s case than doeshis

case with Harris-Smith. For example, although Harper seemed to have represented many

2l Barneys' false statement to the Petitioner’ sinvestigator regarding the extent of his
unauthorized practice of law issignificant not only becauseit beliesBarneys' “ cooperation”
withtheinvestigation, but al so becauseit displaysbad judgment and untruthfulnessregarding

misconduct that carried alikelihood of inevitable discovery at the timethe denial was made.
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more clients than Respondent, the cases share at least two common features. First, both
attorneys held themselves out as admitted in Maryland, in violation of MRPC 7.5. In fact,
one of Harper’'s regular letterheads indicated his jurisdictional practice limitations, while
none of Respondent’s letterheads did. Second, the description of the misconduct as
“deliberate and persistent,” relied on by this Court in Harper and Kemp and cited again in
Johnson, appearsto be an apt description of Respondent’ s conduct, wrongfully representing
five clients in Maryland state court proceedings and pretending to represent Sanchez in a
workers' compensation matter when he did not.

Respondent’s conduct regarding Mr. Sanchez aso highlights his deceptive
tendenci es,”? making hiscaselike Johnson, wherewefound the attorney “ repeatedly engaged
in conduct involving dishonesty, fraud, deceit, and misrepresentation.” Both Johnson and
Respondent forged signatures of purported clients, and both caused significant damage to
third parties; in Respondent’ s case, the losses incurred by Gates Bail Bonds and Ms. Gates.

In addition, whether the facts of a particular case sustain related or companion
violations of MRPC 8.4 seems also to be an influencing factor in our choice of sanctionin
at least some of the unauthorized practice casesunder MRPC 5.5(a). Specifically, inHarris-
Smith we found that attorney’s conduct did not reach the level of a MRPC 8.4 violation,

which “would be [a] serious violation going to the attorney’s integrity.” By comparison,

22 Not forgotten in this regard, Respondent misrepresented on his Petition for
Admission to the Maryland Bar that he only was practicing in the District of Columbiaat the
time. See supra note 11.
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Harper was found in violation of MRPC 8.4(b) and (d), and Johnson in violation of MRPC
8.4(a), (¢), and (d). Both were attorneys who, like Respondent, had not been admitted in
Maryland previously, and who, like Respondent, undertook actual representation of clients
in Maryland state court matters. Because Respondent violated MRPC 8.4 (b), (c), and (d),
violations that are arguably more serious than in either Harper and Kemp or Johnson, we
should not shy away from disbarment
Finally, suspending Barneysrather than disbarring himwould givetheimpression that
we view his conduct as more similar to the conduct of attorneyswho violate MRPC 5.5(b),
rather than 5.5(a). Respondent, however, did not assist another attorney in the unauthorized
practiceof law; hecommitted theviolationsdirectly and without valid excuse or justification.
Conclusion
Based onthe Court’ strend of disbarring attorneysfor unauthorized practiceviolations
under MRPC 5.5(a) violations, Respondent’ s multiple representation of clientsin Maryland
state courts, his deceptive conduct regarding the Sanchez/Gates Bail Bonds incident, the
misrepresentations to Bar Counsel’ sinvestigator and on his Petition for admission, and the
relative insubstantiality of any possibly mitigating circumstances, disbarment is the
appropriate sanction.
IT IS SO ORDERED; RESPONDENT
SHALL PAY ALL COSTSASTAXEDBY
THE CLERK OF THIS COURT;
INCLUDING THE COSTS OF ALL
TRANSCRIPTS, PURSUANT TO

MARYLAND RULE 16-715(c), FOR
WHICH SUM JUDGMENT ISENTERED
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IN FAVOR OF THE ATTORNEY
GRIEVANCE COMMISSION OF
MARYLAND AGAINST BRADFORD
JAY BARNEYS; RESPONDENT'’S
DISBARMENT SHALL COMMENCE
THIRTY DAYSFROM THE FILING OF
THISOPINION.
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| have no quarrel withthemajority’ sstatement of the purpose of the sanction imposed
onan attorney following disciplinary proceedingsor therolethat thefactsand circumstances
of the particular case playsin the determination of that sanction. We havelong recognized,

seeBar Assn of Baltimore City v. Marshall, 269 Md. 510, 519, 307 A.2d 677, (1973) (“It

must be borne in mind that the purpose of disciplinary actions such as thisis not to punish
the offending attorney, asthat function is performed in other types of legal proceedings, but
it isto protect the public from one who has demonstrated his unworthiness to continue the

practice of law”), and emphatically stated, most recently in Attorney Griev. Comm’'n v.

Santos, Md. , , A2d (2002) [dlip op. at 10], that it is to protect the

public rather than to punish the attorney who engages in misconduct and that the decision as
to sanctioninaparticular case does, and must, depend on the facts and circumstances of that

case. Attorney Griev. Comm’'nv. Garfield, Md. _, 797 A.2d 757, 764 (2002).

See Attorney Griev. Com'n of Maryland v. Hayes, 367 Md. 504, , 789 A.2d 119, 129

(2002); Attorney Griev. Comm’n of Maryland v. Jeter, 365 Md. 279, 290, 778 A.2d 390,

396 (2001); Attorney Griev. Comm'n of Maryland v. Tolar, 357 Md. 569, 585, 745 A.2d

1045, 1053 (2000); Attorney Griev. Comm'nv. Franz, 355 Md. 752, 761, 736 A.2d 339, 344

(1999); Attorney Griev. Comm'nv. Ober, 350 Md. 616, 631-32, 714 A.2d 856, 864 (1998);

Hamby, 322 Md. 606, 611, 589 A.2d 53, 56 (1991);_Attorney Griev. Comm'n v. Babbitt,

300 Md. 637, 642, 479 A.2d 1372, 1375 (1984).  Our disagreement, which involves the
application of these principles, is, however, quite basic and sharp.
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Relevant to and, indeed, apart of the factsand circumstancesthat inform the sanction
decision is “the nature and gravity of the violations and the intent with which they were

committed.” Attorney Griev. Comm’n. v. Awuah, 346 Md. 420, 435, 697 A.2d 446, 454

(1997). See Attorney Griev. Comm'n of Maryland v. Pennington, 355 Md. 61, 78, 733

A.2d 1029, 1037-38(1999); Attorney Griev. Comm'nof Marylandv. Milliken, 348 Md. 486,

519, 704 A.2d 1225, 1241 (1998); Attorney Griev. Comm'nv. Montgomery, 318 Md. 154,

165, 567 A.2d 112, 117 (1989). Likewise relevant are whether the objective of the

sanction has been achieved, Attorney Griev. Comm'’n V. Harris-Smith, 356 Md. 72, 90-91,

737 A.2d 567, (1999), the attorney’ s prior grievance history, whether there were prior
disciplinary proceedings, the nature of the misconduct involved in those proceedingsand the
nature of any sanctions imposed, as well as any facts in mitigation, Franz, 355 Md. at

762-63, 736 A.2d at 344; Maryland State Bar Assnv. Phoebus, 276 Md. 353, 362, 347 A.2d

556, 561 (1975), the attorney’s remorse for the misconduct, Attorney Griev. Commn v.

Wyatt, 323 Md. 36, 38, 591 A.2d 467, 468 (1991), and the likelihood of the conduct being

repeated. Attorney Griev. Comm'nv. Freedman, 285 Md. 298, 300, 402 A.2d 75, 76 (1979).

Asto thelatter, while we have held that conduct that is an aberration neverthel ess can be so
egregious asto warrant the imposition of asignificant sanction, see Protokowicz, 329 Md.
at 263, 619 A.2d at 105, we have also held that an attorney’s voluntary termination of the
charged misconduct, when accompanied by an appreciation of the seriousimpropriety of that
past conduct and remorse for it, may be evidence that the attorney will not again engagein
such misconduct. Freedman, 285 Md. at 300, 402 A.2d at 76. See Franz, 355 Md. at

2



762-63, 736 A.2d at 344. See also Harris-Smith, 356 Md. at 90-91, 737 A.2dat
(acknowledging the principal objective of sanction in that case, deterrence of other non-
admitted attorneys from undertaking a federal practice from an office in Maryland, was
achieved when firm dissolved after bar counsel’ s investigation commenced).

To be sure, the misconduct in this case, as the petitioner and the majority maintain,
Isquite serious. Asthey appropriately remind us, it isthe kind of misconduct, unauthorized

practice of law, that this Court, has indicated must be deterred. See Attorney Griev.

Comm’n v. Harper and Kemp, 356 Md. 53, 61-64, 737 A.2d 557, 561-63 (1999). Just as

troublesome, if not more so, arerepresentationsthat the respondent wasfound to have made
that misled or were false, and knowingly so.
On the other hand, while serious, the respondent’s misconduct does not rise to the

level of egregiousness of the misconduct in Harper and Kemp and Attorney Griev. Comm’'n

v. Johnson, 363 Md. 598, 770 A.2d 130 (2001), on which the petitioner relies and in both of

which the ultimate sanction of disbarment was imposed. In Harper and Kemp, we

characterized the misconduct as “ deliberate and persistent” where the attorney “set up [an]
office for the general practice of law in Baltimore City in order to wring whatever value he
could out of the inventory of pending cases of a disbarred lawyer who had practiced in
Baltimore City.” 356 Md. at 70, 737 A.2d at 566. As the petitioner points out, we also
concluded that there was® no reasonabl e basis on which [the attorney] could have thought his
conduct was lawful,” id., observing further “[h]is motive in creating Harper & Kemp was

greed. Thereisno mitigation.” Id.



In Johnson, to be sure, the unauthorized practice of law in Maryland was at the core
of the case; however, there were a great many more violations implicating the fitness of the
respondent inthat caseto practicelaw anywhere, including violations of Rules8.4(a), (c) and
(d),® 363 Md. at 631, 770 A.2d at 150. There, the respondent and another lawyer “forged
aprofessional association when they began sharing office space, equipment, support staff,
and expensesin Silver Spring, Montgomery County, Maryland,” practicing under the firm
name, “Law Offices of McLemore and Johnson, P.C.” 363 Md. at 604, 770 A.2d at 134.
Although the respondent was admitted to practice only in Virginia and the District of
Columbia, not Maryland, the officewaslocated only in Maryland and he did not indicate his
jurisdictional limitationson the firm’ sletterhead, afact that the hearing court found, and we
affirmed, misled both the public and the respondent’ sclients. That the respondent met and
advised his clients in his Maryland office and filed a notice of bankruptcy in the Circuit
Court for Prince George's County was determined to be the unauthorized practice of law.

In addition to the violations establishing the unauthorized practice of law, the Court had

“Maryland Rule of Professional Conduct 8.4, in relevant part, provides:
“It is professional misconduct for alawyer to:
“(a) violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or do so
through acts of another;
“(c) engage in conduct involving dishonesty, fraud, deceit or
mi srepresentation;
“(d) engage in conduct that is prejudicial to the administration of
justice.”



before it violations arising out of the respondent’s representation of clients, in which he
acquired the clients home, giving rise to questions of dishonesty, fraud, and
mi srepresentation.

Aware of the factorsto be considered when determining the appropriate sanction, we
observed that the respondent “ neither recognize[d] that his conduct violated the MRPC nor
expresse]d] any regret for the harm he caused.” Johnson, 363 Md. at 632, 770 A.2d at 151.
In fact, the hearing judge found that his actions were “without excuse or mitigation.” 1d.
Then, after acknowledging that the respondent had engaged in “repetitive instances of
unauthorized practice of law,” we specifically noted his repeated engagement in conduct
involving dishonesty, fraud, deceit, and misrepresentation; “[h]e made fal se statementsto a
tribunal, and he acted against the interests of [his clients] during and after the sale of their
hometo him.” 1d. at 633, 770 A.2d at 151.

Taking adlightly different tack, the majority’ sanalyzestherelatively recent casesin

which the flagship violation was the unauthorized practice of law,* in addition to Johnson

#Another relatively recent case, Attorney Griev. Comm’n v. Brown, 353 Md. 271,
725 A.2d 1069 (1999), involved aviolation of Rule 5.5 (b), providing that alawyer may not
“assist aperson who isnot amember of the bar inthe performance of activity that constitutes
the unauthorized practice of law.” In that case, this Court explained why the respondent’s
association with an attorney not licensed to practice law in the State of Maryland and oral
entry of appearance on behalf of aclient in an administrative hearing constituted “practice
of law”:
“None of the court pleadings associated with Ms. Jones case contain Mr.
Wilder's signature; nevertheless, Mr. Wilder's name appears below
respondent's signature on those pleadings. Respondent also introduced Mr.
Wilder as co-counsel on behalf of Ms. Jones to the administrative hearing
(continued...)




and Harper and Kemp, Attorney Griev. Comm’n v. Briscoe, 357 Md. 554, 745 A.2d 1037

(2000); Attorney Griev. Comm’n v. James, 355 Md. 465, 735 A.2d 1027 (1999); Attorney

Griev. Comm’'nv. Kennedy, 319 Md. 110, 570 A.2d 1243 (1990); Attorney Griev. Comm’'n

v. Harris-Smith, 356 Md. 72, 737 A.2d 567 (1999).  Md.at_, __A.2dat___ [dlipop.

at 13]. Notingthat only in one of the cases, Harris-Smith, in which a30 day suspension was
the sanction, was the sanction other than disbarment, it concludes that “the present case has
more in common with the cases that resulted in disbarment than the isolated result of the
suspension in Harris-Smith” and that the “evidence of mitigationinthisrecord, such asitis,
isinsufficient to suggest that disbarment is not the proper sanction here.” Id.at -,
A2da  [dipop.at 13-14]. Try asit might, it smply does not make the case.
To be sure, the conduct in this case is more egregious than that in Harris-Smith.

Unlike in this case, there, Harris-Smith, who was admitted to the bar of the United States

District Court for the District of Maryland, did not represent clientsin Maryland state court

proceedings, and made an effort to conduct her practice in Maryland consistent with her

?4(....continued)

examiner. Theclerk of thisCourt has certified that Mr. Wilder isnot admitted

to practice in Maryland and records show that he has moved to practice pro

hac viceonly onceinan unrelated 1995 case. Mr. Wilder'soral appearanceon

behalf of Ms. Jones at the administrative hearing constituted a "practice of

law," in which respondent assisted in violation of MRPC 5.5(b).”
353 Md. at 289, 725A.2d at 1078. That violation plus numerous others, including failure
to pursue matters diligently, failure to communicate with clients, failure to cooperate with
Bar Counsel and a violation of Rule 8.4(c) (engaging in "conduct involving dishonesty,
fraud, deceit or misrepresentation”) resulted in an indefinite suspension, with the right to
reapply within oneyear. 1d. at 296, 725 A.2d at 1081.
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admission to the federal court.”® And the Rule 8.4 (b) and (c) charges against her were not
sustained, asthey were, albeit by consent, in the instant case.  Indefinite suspension, what
| consider the appropriate sanction in this case, is a much more severe sanction than that

imposed in Harris-Smith.

#Thisisthe “federal overlay,” which the majority views as of significant importance
to the determination of the appropriate sanction in this case. It was of significance in
Harris-Smith, of course, because it was her defense: being admitted to the federal bar in
Maryland, if she practiced consistent with that admission, that is, brought cases only in
federal court and did not represent clients in State court, any allegation of a deliberate and
willful intent to violate the unauthorized practice Rulewould be negated. On the other hand,
where the attorney is not admitted to the federal bar, or is admitted, but acts inconsistently
withthat admission, i.e., practicesin State court, rather than federal court, itisthequality and
guantity of the activity in the court to whose bar the attorney has not been admitted that will
control. In other words, the attorney’s intent, would have to be shown by the facts and
circumstances of the case.

In none of the cases on which the majority relies, except Harris-Smith, was there a
federal overlay in the context of adisciplinary proceeding. That is not because none of the
respondents was admitted to the federal bar, both Kemp and Harper were, as the majority
itself notes, see Md. , n._, A2d_ | n. _(2002) [dipop.a__ n. ],
rather, it is because none of them raised that as adefense or could have, given the nature and
situs of the activity involved.

The federal overlay issuein Kennedy arosein the context of proceedingsto limit an
injunction entered against Kennedy and enjoining his unauthorized practice of law,
proceedings that preceded disciplinary proceedings being initiated against Kennedy. 316
Md. at 350,561 A.2dat . Asthe Harris-Smith court pointed out,

“ Kennedy was not admitted to practicein Maryland and did not in fact attempt

to limit his practice from his Maryland office to matters before the Maryland

District. The federal overlay issue arosein Kennedy only after he had been

enjoined from the unauthorized practice of law, and he sought to limit the

scope of the state court injunction.”

356 Md. at 91, 737A.2dat . That the case sub judice compares unfavorably to Harris-
Smith has been admitted; accordingly, astoit, if there were afederal overlay, it would add
nothing.  Nor does it add anything when this case, which has no federal overlay, is
compared to other cases, which also do not have afederal overlay.
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It simply is not accurate to say that the facts of this case are close to the factsin the
cases on which the majority relies. | have aready, in refuting the petitioner’ s argument,

demonstrated the extreme difference between the case sub judice and Harper and Kemp and

Johnson.  What the Harris-Smith court had to say about James concisely and accurately
describes the situation and clearly differentiates that case from this one: “James was an
admitted but suspended lawyer who continued to practice law from hisMaryland office after
he had been suspended.” 356 Md. at 91, 737 A.2dat . Infact, the detailed description
of that case by themgjority,see . Md.at_ , A2da_ [dipop. a 21-23], itself
moreclearly identifiesand demonstratesthe significant differences between the cases. That
discussion revealsnot only “amost tenaciousviolator,” but onewhose unauthorized practice
was persistent, willful, unabashed, deceitful and done without remorse or even ahint that he
knew or cared that it was wrongful.

Briscoe similarly can be distinquished. This Court pointed out as amost significant
factor that Briscoe “has disregarded an order of this Court by continuing to practice law
while decertified asapracticing attorney because of hisfailureto pay Client's Security Trust
Fund dues (and, he hasbeen decertified threetimessince 1989 for failureto pay these dues).”

357 Md. at 566, 745 A.2dat . By itsdf, this makes Briscoe a stronger case for
disbarment, for it demonstrates both a disregard for an order of court specific in its
application to the attorney and in its prohibition against that attorney practicing law. In
addition, however, other factors entered into the disbarment decision, as the maority
acknowledges, Md.aa__ , A2da___ [dipop.at 24]:
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“Respondent, at least since the February 2, 1999 Inquiry Panel hearing, if not
before, has consistently failed to cooperate with Bar Counsel, has practiced
law when unauthorized to do so, and has entered into a contingency fee
arrangement, but not reduced the sameto writing. He has cashed checksfrom
settlements for clients at atime when he did not maintain a trust account and
failed to make the appropriate disbursements from those settlements, was
unable or unwilling to produce records relating to some of the disbursements,
and he failed to refund fees when required to do so. Asthis Court has noted
many timesbefore, theselatter violationsinvolving the mishandling of clients
funds alone warrant disbarment. Id. at 519, 704 A.2d at 1241 (“ Respondent's
treatment of histrust account inviolation of Rules[16-607] and [16-609] alone
warrants disbarment. As we have repeatedly said, commingling and
conversion of client funds, in the absence of mitigating circumstances,
ordinarily warrantsdisbarment.” (citing [Attorney Griev. Comm’'nv.] Myers,
333Md. [ ] 449,635A.2d[ ] 1319[(19 )]; Attorney Grievance
Comm'n v. White, 328 Md. 412, 417, 614 A.2d 955, 958 (1992); Attorney
Grievance Comm'n v. Bakas, 323 Md. 395, 403, 593 A.2d 1087, 1091 (1991);
Attorney Grievance Comm'n v. Lazerow, 320 Md. 507, 513, 578 A.2d 779,
782 (1990); Attorney Grievance Comm'n v. Ezrin, 312 Md. 603, 608-09, 541
A.2d 966, 968 (1988))). Respondent has presented nothing in mitigation.”

357 Md. at 568, 745 A.2d at 1044.
Kennedy, too, fails to assist the majority. Kennedy consented to disbarment.

Attorney Griev. Comm’'n v. Kennedy, 319 Md. 110, 570 A.2d 1243 (1990).

Here, the respondent has not heretofore been sanctioned for misconduct and, in fact,
has not before been the subject of disciplinary proceedings. He also readily admitted his
involvement in the unauthorized practice of law and has never sought to deny or minimize
it. Similarly, he has not disputed any of the other violations except the one charging him
with making an untruthful statement to the petitioner’ sinvestigator. As the majority has
pointed out, dismissal of that violation would not have changed the nature or the seriousness

of the violations. Moreover, the respondent terminated the misconduct voluntarily, albeit



after hisinvolvement in the Sanchez case was discovered. See Franz, 355 Md. at 762-63,
736 A.2d at 344 (wherethe respondents self reported, but only after becoming awarethat the
mediaintended to do astory about lawyers soliciting clients after atrain derailment and that
they were among thelawyerswho would be mentioned). And the respondent has expressed
remorse and regret for having engaged in the misconduct.

To reach the sanction it wishesto impose, the mgjority pays“merelip service” to the
test that this Court has adopted and it hasitself acknowledged, that the appropriate sanction
for particular misconduct depends on the facts and circumstances of the case; instead,
focusing only on the nature of the violation, the fact of the violation and deterrence as one
of the goals of asanction, it attemptsto equate the case sub judice with those casesin which
this Court previously hasimposed disbarment asasanction. That four of the six caseson
which it relies, mentioned deterrence as the objective of the sanction imposed or the fact
that suspending the respondent would make him “the first non-admitted attorney to evade
disbarment after having represented clients in Maryland state courts in violation of MRPC
55(@), = Mda_, Az2da___ [dipop.at25],isaninsufficient basis on which
todisbar therespondent. Thisisespecially the case when the unauthorized practice engaged
in by the respondent does not come anywhere close to that engaged in by Harper and Kemp.
Handling five cases over the course of two years does not come close to the conduct

condemned in Harper and Kemp, opening a law office in Baltimore City for the express

purpose of allowing a non Maryland lawyer to engage in the unauthorized practice of law,
“to wring whatever value he could out of the inventory of pending cases of a disbarred
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lawyer who had practiced in Baltimore City.” 356 Md. at 70, 737 A.2d at 566.

Nor can the respondent’s conduct regarding Mr. Sanchez be equated with that in
Johnson or be characterized as “repeatedly engag[ing] in conduct involving dishonesty,
fraud, deceit, and misrepresentation.” Id.at _ , A2dat___ [dipop.a 28]. The
respondent’ s conduct with respect to the Sanchez matter was reprehensible and caused
damage to athird party, but it was asingle instance. Johnson’s conduct, according to this
Court, in addition to being appropriately characterized as* repeatedly engag[ing] in conduct
involving dishonesty, fraud, deceit, and misrepresentation,” consisted of making false
statementsto atribunal and acting against the interests of hisclientsduring and after the sale
of their home to him. Johnson, 363 Md. at _ ,  A2da ___. In addition, while
Johnsonforged the signaturesof hispurported clients, they disputed having retained him, and
thesignature of his“ partner,” thereisno comparablefinding that the respondent did the same
inthiscase. Id. at 608, a2dat .

The majority questions the voluntariness of the respondent’s cooperation and the
sincerity of his remorse, concluding, as to the latter, “we find it impossible to parse with
sufficient certainty whether Respondent’ s claimed remorse is sincere, mere lip service, or
simply damagecontrol.” Id.at__, A.2dat___ [dipop.at27]. Itreliesalsoonthe
fact that the respondent was found to have violated Rules 8.4 (b), (c) and (d), which is
consistent with the Harper violation of Rule 8.4 (b) and (d), and Johnson’ sviolation of Rule
8.4(a), (c), and (d). I1d.

As we have seen, this Court has stated that the voluntariness of the respondent’s
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cooperation, even though it occurs after an investigation has begun, is mitigating, asisthe
the respondent’ sremorse. Freedman, 285 Md. at 300, 402 A.2d at 76 (*‘ The Respondent
voluntarily terminated his relationship with Williams over seven years ago. He voluntarily
made this information known to the Federal investigators and has not used runners since
discharging Williams.”’).  See Franz, 355 Md. at 763-64, 736 A.2d at 344, in which we

observed:

“The respondents, within a short time of its occurrence, recognized the
impropriety of their having made direct contact with the victims of the train
accident and immediately withdrew as counsel for those clients. They
subsequently cooperated with those former clients and new counsel of their
choice, turning over the results of their investigation in the process. The
respondents neither charged, nor accepted, a fee for the time spent
investigating the accident or facilitating, with new counsel, a smooth
transition. Nor did they seek, or accept, reimbursement for the expenses
incurred. Moreover, the respondents self reported their misconduct to the
petitioner, prior to the publication of anewspaper articlethat detailed their and
other attorney's conduct in connection with thetrain accident. Inaddition, the
respondents cooperated fully with the petitioner in itsinvestigation leading to
thesechargesbeingfiled. Aswehave seen, therespondentshave never denied
their misconduct or sought to minimize it; rather, they have taken full
responsibility and stated repeatedly their regret for having engaged init.”

We have even recognized that whether the objective of the sanction has been achieved is
a legitimate consideration and that the objective may be achieved by voluntary action
prompted by the investigation. _Harris-Smith, 356 Md. at 90-91, 737 A.2dat .

What the magjority says about cooperation and remorse can be said about those
mattersin any case. Rather than alegitimate application of the factors, it seems more an
unwillingness to apply factors that the Court already has determined to be appropriate in
assessing the sanction in an attorney disciplinary case. Inany event, thereisan objectivity
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about both the cooperation and remorse issues that the majority discounts. At al times, the
respondent has admitted the serious impropriety, accepted full responsibility, except for
disputing the allegation that he made a misrepresentation to the petitioner’s investigator
concerning the number of cases he had filed in Maryland courts, and cooperated with the
petitioner’ sinvestigation. Quite significantly, the respondent did not dispute the Rule 8.4
violations, quite serious charges, a clear indication both of the acceptance of responsibility
and the expression of remorse.

Considering all of thefactsand circumstances, not simply some of them, and viewing
them objectively, without predetermining what the appropriate sanction should be, | believe
that the appropriate sanction is an indefinite suspension from the practice of law.

| dissent.

Judge Eldridge has authorized meto state that he joinsin the views expressed herein.
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