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The Attorney Grievance Commission, acting through Bar Counsel, filed a petition for
disciplinary action against Jack A. Bernstein (Respondent), alleging violations of the Maryland Rules ¢
Professional Conduct and the Business Occupations and Professions Article. The Commission charge

Respondent with violating Rules 1.5 (Fees),* 1.15 (Safekeeping property),” 8.1 (Bar admission and

! Maryland Rule 1.5 (Fees) states, in pertinent part:

(c) A fee may be contingent on the outcome of the matter for
whichthesarviceisrendered, exceptinameaiter inwhich acontingent fee
isprohibited by paragraph (d) or other law. Thetermsof acontingent fee
agreement shall be communicated to the client in writing. The
communication shall state the method by which the fee is to be
determined, including the percentage or percentagesthat shall accrueto
thelawyer inthe event of settlement, tria or gpped,, litigation and other
expensesto be deducted from therecovery, and whether such expenses
areto bededucted before or after the contingent feeisca culated. Upon
conclusion of acontingent feemaiter, thelawyer shal providetheclient
with awritten Satement Sating the outcome of the matter, and, if thereis
arecovery, showing the remittance to the client and the method of its
determination.

> Maryland Rule 1.15 (Safekeeping property) states, in pertinent part:

(@ A lawyer sdl hold property of dientsor third personsthat is
inalavyer' spossessonin connection with arepresentation sparate from
the lawyer’ sown property. Funds shdl be kept in a separate account
maintained pursuant to Title 16, Chapter 600 of the Maryland Rules.
Other property shdl beidentified as such and gppropriatdy safeguarded.
Complete records of such account funds and of other property shdl be
kept by thelawyer and shdll be preserved for aperiod of fiveyearsafter
termination of the representation.

(b) Upon recaiving funds or other property inwhich aclient or

third person hasan interest, alawyer shdl promptly notify the client or

third person. Except asdaed inthisRule or otherwise permitted by law

or by agreement with the client, alawyer shal promptly ddiver tothe

client or third person any funds or other property thet theclient or third

personisentitled to receive and, upon request by the client or third
(continued...)
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disciplinary matters),® 8.4 (Misconduct),* 16-604 (Trust account - Required deposits),® 16-606

(Name and designation of account),® 16-607 (Commingling of funds),” and 16-609 (Prohibited

%(....continued)
person, shall promptly render a full accounting regarding such property.

¥ Maryland Rule 8.1 (Bar admission and disciplinary matters) states, in relevant part:

[A] lawyer in connection with . . . adisciplinary matter shall not:
* %k x % * %
(b) knowingly fail to respond to alawful demandfor information
fromanadmissonsor disaplinary authority, except that thisRuledoesnot
require disclosure of information otherwise protected by Rule 1.6.

* Maryland Rule 8.4 (Misconduct) states, in pertinent part:

It is professional misconduct for alawyer to:
* %k * % * %
(¢) engage in conduct involving dishonesty, fraud, deceit or
mi srepresentation;
(d) engagein conduct that isprgudicid to the adminigtration of
justice. . ..

> Maryland Rule 16-604 (Trust account - Required deposits) states:

Except as otherwise permitted by rule or other law, al funds,
including cash, received and accepted by an attorney or law firminthis
Saefromadient or third person to beddiveredinwholeorinpattoa
client or third person, unlessreceived as payment of fees owed the
atorney by thedient or in reimbursement for expenses properly advanced
on behdf of thedient, shal bedepogited inan atorney trust accountinan
goproved finandd inditution. ThisRuledoesnot goply to aningtrument
recaived by anatorney or law firm that ismede payable soldy to adlient
or third person and is transmitted directly to the client or third person.

® Maryland Rule 16-606 (Name and designation of account) states:

Andtorney or law firm shall maintain each atorney trust account
(continued...)
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transactions).?. The Commission further charged Respondent with violating § 10-306 (Misuse of trust
money)® of the Business Occupations and Professions Article. Pursuant to Maryland Rule 16-709(b),
we referred the charges to Judge Kathleen O’ Ferrall Friedman of the Circuit Court for Baltimore City
to conduct a hearing and make findings of fact and conclusions of law.

After conducting anevidentiary hearing, Judge Friedman concl uded that Respondent had viol ated

Rules 1.5, 1.15, 8.1(b), 8.4(c) and (d), 16-606, 16-607, 16-609, and § 10-306 of the Business

®(...continued)
with atitle that includesthe name of the attorney or law firm and that
clearly designates the account as*“ Attorney Trust Account,” “Attorney
Escrow Account,” or “Clients FundsAccount” onall checksand deposit
dips. Thetitle shall distinguish the account from any other fiduciary
acocount thet theattorney or law firm may maintain and fromany persond
or business account of the attorney or law firm.

” Maryland Rule 16-607 (Commingling of funds) states, in pertinent part:

a General prohibition. Anatorney or law firm may deposit
In an attorney trust account only thosefunds required to be depoditedin
that account by Rule 16-604 or permitted to be so deposited by section
b. of thisRule.

8 Maryland Rule 16-609 (Prohibited transactions) states:

An attorney or law firm may not borrow or pledgeany funds
required by these Rulesto be deposited in an attorney trust account,
obtain any remuneration from the financid inditution for depogting any
fundsin the account, or useany fundsfor any unauthorized purpose. An
ingtrument drawn on an atorney trust account may not be drawn payable
to cash or to bearer.

° Business Occupations and Professions Article, § 10-306 (Misuse of trust money) states:

A lavyer may not usetrust money for any purpose other thanthe
purpose for which the trust money is entrusted to the lawyer.
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Occupationsand Professions Article, but that Respondent had not violated Rule 16-604. InthisCourt,
Respondent excepted to Judge Friedman’ s conclusion that he had violated Rule 8.4. Bar Counsdl took

no exceptions to Judge Friedman’ s findings of fact or conclusions of law.

l.
Followinganevidentiary hearing, JudgeFriedmanfiled amemorandum detailing her findingsof fact
and conclusions of law. We set forth Judge Friedman’ s memorandum below. *°
“The Attorney Grievance Commission (“Petitioner”) acting
through Bar Counsd filed aPdtition for Disciplinary Action againg Jack
A. Berndein (“Respondent”), dleging misconduct relating to achecking
account with Crestar Bank and themishandling of dient funds. The Court
of Appeals referred this matter to this court for afact finding hearing.
“Thehearing began on July 28, 2000 and continued to September
5,2000. Both Petitioner and Respondent filed proposed findings of fact
and conclusionsof law. Upon the evidence presented, the Court makes
thefollowingfindingsof fact and concusionsupon dear and convincing

evidence.

Findings of Fact and Conclusions

10 The footnotes are omitted.
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“Respondent, Jack Bernstein, is 45 years old and has been
engaged inthe practice of law snce being admitted to the Maryland Bar
on November 15, 1978. During the time relevant to this matter, he
maintained an officefor the practice of law a 5 Light Street, Baltimore,
Maryland until April 1999 when herdocated to his current addressa 110
St. Paul Street, Baltimore, Maryland.

“Respondent graduated from the Univeraity of Maryland School
of Law with ahigh grade point average. He passed the bar examination
on hisfirst attempt and during his undergraduate studies, hetook and
passed one introductory accounting course.

“Respondent opened achecking account with Crestar Bank titled
“Maryland Legal Services, Jack A. Bernstein, Esq., IOLTA” (“the
account™). On four separate occasons, the Petitioner received anctice
of an overdraft from Crestar Bank asfollows. September 11, 1997,
September 15, 1997, January 29, 1998, and February 17, 1998. These
notices brought about the investigation resulting in the Petition for
Disciplinary Action.

“The overdrafts occurred as follows:

1. September 8, 1997, check number 811 in the amount of
$90.00 to the order of the Circuit Court for Howard County.

2. September 9, 1997, check number 812 intheamount of $5.00
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to the order of the Circuit Court for Howard County.

3. January 23, 1998, check number 900 in the amount of
$885.90 to the order of Federal Express.

4. February 10, 1998, check number 923 in the amount of
$500.00. (This check never cleared; the payee is unknown.)

“There have been no further overdraftswith the account which
Respondent closed. Respondent then opened an account with First
Mariner Bank; therehavebeen no overdraftswith that account to thedate

of the hearing before this Court.

Failure to Respond to Lawful Demand for Information and to
Provide Adequate Information

“On September 11, 1997, Mdvin Hirshman, Bar Counsd (“Bar
Counsd”) sent aletter to Respondent notifying him of thefirst overdraft
and requesting afull explanation. Bar Counsel further requested
Respondent providewithin 10 dayshisclient ledger cards, deposit dips,
canceled checks, and monthly bank statementsfor the period April
through September 1997. Respondent received thel etter on September
12, 1997, but did not respond within 10 days as required.

“ After the second notice of the overdraft wasreceived, Bar

Counsd sent to Respondent another |etter dated September 15, 1997,
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which was recelved September 17, 1997. Thisletter requested afull
explanation of theoverdraft and that Respondent provide hisdient ledger
cards, bank deposit dips, cancded checks and monthly bank statements
“On September 25, 1997, Bar Counsdl received aletter from
Respondent. Thecorrespondenceinduded copiesof bank satementsfor
the period April through August 1997, but did not indude canceled bank
checksand bank deposit dipsasrequested. Respondent indicatedinhis
| etter that the overdraft occurred because he advanced court costswithout
depositing corresponding sumsdueto the unusud drain of activity caused
by preparation for his daughter’s Bat Mitzvah on August 30, 1997.
“By aletter dated September 29, 1997, Bar Counsel again
requested moreinformation and documentation re aing tothe overdrefts.
Specificaly, Bar Counsd requested the September bank statement and
the documents related to Respondent’ s explanation of the overdraft.
“On October 23, 1997, Bar Counsd received aresponsefrom
Respondent, dated October 22, 1997, in which he repeated the same
explanation given in his previous letter and included a copy of the
September 1997 bank statement. Theletter did not include any of the
other requested documents such as canceled bank checks and bank
deposit dlips.

“At this point, Bar Counsel docketed a complaint, and on
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October 29, 1997, notified Respondent by letter. Bar Counsel again
requested copies of canceled checks, client ledger cards, bank deposit
dipsand any ather information thet would assst inidentifying depostsand
dishursementsfor thepperiod April through September 1997. Respondent
was asked to respond within fifteen (15) days of the date of the letter.
Respondent did not respond to the letter of October 29, 1997.

“On November 26, 1997, Bar Counsel sent another letter to
Respondent to provide the previoudy requested information within 10
daysof theletter. Respondent failed to respond in atimey manner tothe
letter of November 26, 1997.

“On December 17, 1997, the Petitioner received aletter dated
December 22, 1997, but postmarked December 16, 1997, from

Respondent inwhich he asked to meet to discussthematter and indicated

that the requests were overbroad and not focused on any issues raised.

“On February 2, 1998, Bar Counsel sent another letter to
Respondent which notified him of thethird overdraft and requested
documentation for the period August 1997 through January 1998.
Respondent received the letter on February 3, 1998, but he did not
respond in atimely manner.

“On February 19, 1998, another |etter was sent to Respondent,

which natified him of the fourth overdraft and requested documentation of
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the period September 1997 through February 1998 withinten (10) days
of thereceipt of theletter. Respondent did not respond to the letter of
February 19, 1998.

“OnMarch 16, 1998, Assstant Bar Counsd, DeloresO. Ridgell,
(“Assistant Bar Counsel”) sent aletter to Respondent, which again
requested aresponsewithin 10 dayswith an explanation for the overdrafts
and documentation on the bank account.

“On March 16, 1998, Bar Counsel received aletter from
Respondent dated March 13, 1998. Inthis|etter, Respondent requested
amesting and endosad bank statementsfor January and February 1998.
Respondent provided no other documentation.

“Respondent’ s explanation for the January 1998 overdraft was
that he had been assured by a bank teller that it had cleared. His
explanation for the February 1998 overdraft wasthet it was a cascade of
the prior overdraft. Respondent did not identify the payee of check
number 923 (the February overdraft) nor provide Bar Counsd with the
reason for the issuance of this check.

“Attria, Respondent testified that check number 923 waspaid,
but the bank recordsthrough March 31, 1998 do not reflect payment of
the check. Respondent has not provided documentary evidenceto

corroborate that payment was made nor hasheidentified theintended



-10-
recipient of the check.

“OnMarch 17, 1998, Bar Counsdl sent aletter in responseto
Respondent’ sletter of March 13, 1998. Thisletter contained another
request for records as previoudy requested in Bar Counsdl’ sl etter of
March 16, 1998 to Respondent.

“On March 27, 1998, Respondent met with Assistant Bar
Counsal and Commission Paralegal John DeBone at the Attorney
Grievance Commissonoffice. Respondent brought no documentstothe
meeting.

“In response to a subpoenato Crestar Bank, Bar Counsel
received canceled checksand deposit dipsfrom theaccount. Neither the
checks nor the deposit dipsindicated atrust account. At the March 27
mesting, Respondent was shown summaries of the bank records. Hewas
asked again to provide documentation.

“During the March 27 meeting, Mr. DeBone provided
Respondent with ahypothetical mode of therecordswhich should be
kept for an attorney trust account. (Petitioner’s Exhibit 31.)
Neverthel ess, Respondent admitted that hetook no corrective sepsand
continued to keep no recordsprior to the hearing conducted by the
Inquiry Panel on December 7, 1999. At the Inquiry Pandl Hearing,

Respondent denied receiving this information.
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“OnMay 15, 1998, Assdant Bar Counsdl sent another |etter to
Respondent which requested information rel ated to severd transactions
identified during the review of the bank recordson March 27, 1998. He
was asked to respond within fifteen (15) days.

“By telephone, Respondent requested and was granted an
extengon until June 15, 1998. A reponsewas not recaived by June 15,
1998, and on June 19, 1998, aletter was sent to Respondent which again
requested aresponse. However, on July 6, 1998, by |etter dated June
30, 1998, Respondent provided some of the requested bank records.
Respondent, by hisown admission, kept no records except acdendar of
fees Heprovided to Assstant Bar Counsd only afew settlement sheets.

“OnJuly 10, 1998 and August 28, 1998, lettersrequesting the
information not provided were sent to Respondent. Respondent did not
provide atimely response to either the July 10 or August 28, 1998
requests.

“On October 28, 1998, Respondent again met with Assstant Bar
Counsd and John DeBone. Respondent brought no documentsand took
no notesduring the meeting. On November 10, 1998, Assistant Bar
Counsd sent aletter to Respondent memoridizing the meeting of October
28, 1998.

“This Court concludesthat Respondent failed to respond ina
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timely fashion to thereasonableinquiriesby Bar Counsd to providethe
requested documentsand recordsand to provide adequate explanations

of theoverdraftsin violation of Rule 8.1 (b) of the Maryland Rules of
Professional Conduct.

“The Ptitioner’ srequestswererdaed to aninvesigation within
the authority of the Attorney Grievance Commissonand Bar Counsd.
Respondent failed to provide the canceled checks requested by Bar
Counsd and calendar/cdendarsreferred to a the Inquiry Pand aswell as
check stubs referred to a the hearing before this Court. Although he
eventudly provided afew settlement sheetsand the creditorsreportshe
filed for Cobb Financial (Petitioner’ sExhibits21 and 25), hedid not
respond in atimely fashion and only after severa requests by the
Petitioner. Respondent never identified the dlient matterswhich entitled
him to the cash disbursementslisted in Petitioner’ sExhibit 28, nor did he
identify the source/sources of the cash deposits as requested at the
meeting on October 28, 1998 and by letter dated November 10, 1998.

“Inhisletter dated December 22, 1997, Respondent suggested
that the requestswere over broad, but a no time did he provide authority
for thisassartion. At the hearing beforethis Court, he sated that hedid
not providethe requested documents because hedid not havethem. Yet

documentsthat he did maintain, such asmonthly bank statementsand



-13-

canceled checks, hedid not producein atimdy manner. At the hearing,
Respondent gave another reason for why he did not respond to Bar
Counsd’ srequeds Hedated, in so many words, that hedid not perceive
the Attorney Grievance Commission process as a prosecutorial
proceeding, but rather oneinwhichlawyerswould receiveasssanceto
achieve resolution of theinquiry.

“Respondent’ sexplanationfor theoverdraftswasnot satisfactory
becausetheactua reason for the overdraftswas hisfailureto maintain
proper recordsand hisinadequateaccounting sysem. Had hemaintained
the account properly, he would have known whether therewere sufficent

funds in the account to cover awithdrawal.

Failure to Communicate Contingent Fee Agreement in Writing

“Respondent handled persond injury and collection casesand
used contingency fee agreementsin those matters. He deposited the
Settlement checksfor those casesto the account. Respondent, by hisown
admisson & thehearing beforethis Court, failed to communicatetheterms
of contingency feeagreementsto hisdientsinwriting. Hetedtified thet he
did not know he was required to have written contingency fees.
Respondent admitted dlowing feesearned in these contingency feecases

to accrueintheaccount for an indefinite period of time. Therewereno
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regular bank charges on thisaccount which would reguire the depogt of
Respondent’ s personal funds to the account.

“The Court condudesthat Respondent failed to communicate the
termsof contingency feeagreementsto hisdientsinwritingin violation of
Rule15of theMaryland Rulesof Professona Conduct. Thefact thet he

was ignorant of the requirement is no excuse.

Failure to Safekeep Property of Clients

“Respondent used the account in question to deposit funds he
received in connection with the representation of hisclients. Hedid not
maintain acheck register for the account. Moreover, he acknowledged
that, although he knew since 1983 that atrust account isrequired, it was
not hispracticeto promptly withdraw feesearned following settlement of
contingency fee matters and that hewould alow hispersonal fundsto
accrue in the trust account for an indefinite period of time.

“Respondent aso failed to maintain this account as required by
Title 16, Chapter 600 of theMaryland Rulesand did not keep complete
recordsof the dient and/or third party funds deposited and disbursed from
thisaccount. He admitted that he kept no records regarding funds
received and deposited into the account on behdf of adlient identified as

Cobb Financial, Inc. He asserted that he adopted the practicesand
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proceduresof saverd law firmswith which he hasbeen associated over
the years.

“Respondent’ sfailureto keegp an adequate bal ancein the account
caused adday intherecept of fundsto which Federd Express, thethird
party subrogeeof Crystd Brown-Barnes, wasentitled. It wasnecessary
for check number 900 to be presented a second time on January 30,
1998 in order for the third party to obtain payment.

“Also, check number 859 payableto Litofsky, Brager & O Brien
LLC on behdf of clientsidentified as Deb and Roger Jones was not
Issued, according to the date on thecheck, until November 12, 1997. It
was not presented until November 20, 1997, at which timeit cleared.
Respondent, however, waited almost two weeks after the other
disbursementsfor these checks before hewrote check number 859. The
other disbursementsare dated October 30, 1997, and cleared the bank
October 31 and November 4, 1997. The settlement sheet provided to
these dientsis dated October 28, 1997 and reflects the disbursement of
payment to Litofsky, Brager & O'Brien as well as the other
dishursements. (Petitioner’ sExhibit 21.) Had check number 859 been
presented prior to the deposit of $4,500 which was posted to the account
on November 13, 1997, it would not have cleared.

“Respondent tedtified that it washisbdlief that check number 923
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intheamount of $500, which failed to dear thebank whenfirst presented
on February 10, 1998, was eventualy paid. The bank records do not
reflect the payment of thischeck through March 31, 1998, the point at
whichtimethe Petitioner’ sreview of the bank recordsended. Payment
to theclient or third party entitled to check number 923 was delayed
approximately six weeks.

“The Court condudesthat Respondent violated Rule 1.15 (8) and
Rule1.15(b) of theMaryland Rules of Professiond Conduct. Hefailed
tokegp dients funds separate from hisown and failed to kegp complete
recordsof suchfundsinviolaionof Rule1.15(a). Respondent withdrew
fundsfrom the account and failed to provide an adequate expl anation of

the use of the fundsin violation of Rule 1.15 (b).

Trust Account - Required Deposits

“Respondent made deposits to the account in the form of cash.
Although he provided no explanation of these deposits, Petitioner
presented no evidencethat any of the depositswere funds other than
thoserecaved intrugt. This Court condudesthet thereisno violation of

Rule 16-604 of the Maryland Rulesregarding Attorney Trust Accounts.

Failure to Properly Name and Designate Account
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“Respondent opened theaccount titled “Maryland Legd Services
Jack A. Berngtein, Esguire, IOLTA.” He used the account asaclient
funds'trust account. The checksand depost ticketsfor theaccount bear
only Respondent’ s name and the address of his office without any of the
threerequired desgnaions “Attorney Trust Account,” “ Attorney Escrow
Account,” or “Clients FundsAccount.” Onthedate of the hearing before
this Court, his current account with Frst Mariner, by Respondent’ sown
admisson, wasnat titled properly. (SeePditioner’ s Exhibits 30, 32 and
33.) Subsequently, by way of aMoationto Alterand Amend and aNotice
of Aling Amended Answer to Discovery, Respondent submitted proof
that the Frst Mariner account isnow properly titled, “ Jack A. Berngen,
Attorney, Escrow Account.” The Court concludesthat Respondent
violated Rule 16-606 of theMaryland Rulesregarding Attorney Trust
Accounts.

“Thereisno evidencethat Respondent charged unreasonablefees.
The account records and Respondent’ s testimony show that the
withdrawalsfor feeswere approximately one-third of the settlement

amount obtained.

Commingling of Personal and Client Funds in the Account

“Respondent commingled persond and dient fundsintheaccournt.
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Respondent acknowledged that hefalled to withdraw promptly earned
feesfrom settlement proceedsin persond injury casesand left thefunds
in the account for an indefinite period of time.

“This Court condudes that Respondent violated Rule 16-607 of

the Maryland Rules regarding Attorney Trust Accounts.

Withdrawal of Funds from Trust Account Payable to Cash

“Bank recordsreved that Respondent withdrew fundsfromthe
account by way of checkspayableto® cash.” Hereceved the proceeds
of thesechecksand would usudly deposit the checksto hispersond bank
account. Respondent tetified thet herecaived these funds as payment of
fees, but hefailed toidentify thedient mattersto which thedisbursements
rdaed. Likewise hefailed toidentify the sourcesof funds deposited as
cash into the account.

“The Court concludesthat Respondent withdrew fundsfromthe
acocount by check mede payableto cashinviolaion of Rule16-609 of the
Maryland Rules regarding Attorney Trust Accounts.

“Respondent failled tomaintainintrust thefundshereceived on
behdf of adient identified as Crystd Brown-Banes. Thethird overdraft
notice wasissued when check number 900, in the amount of $885.90

(payabletothethird party subrogeeon behaf of thisdient) waspresented
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by the payee, Federal Express.

“Thisoccurred at thetimethat Respondent was aready under
investigation asaresult of prior overdrafts. Hehad dsoindicatedina
| etter dated October 10, 1997, that hewasreconciling the account twice
amonth. (Petitioner’ sExhibit 8.) Thischeck, dated December 22, 1997,
wasfirg presented January 23, 1998. On that date, the balanceinthe
account was alittle over $600. Respondent wrote checksto cash and
received the proceeds of these checkswhile check number 900 was
outstanding. Check number 900 eventually cleared the account on
Jenuary 30, 1998 asthe result of adeposit made in theamount of $3,000
on January 28, 1998. The deposit was an insurance check payableto
another of Respondent’s clients, Mary Bryant. Thus one client’s
obligation was paid from funds received on behalf of another client.

“Respondent’ sexplanation for the January 1998 overdraft isthat
hewastold by abank employeethat therewas money in the account and
he believed that he wasentitled to withdraw funds as payment of fees
during this period of time. The disbursement which caused the account
baancetofdl beow thetrust obligation of $385.90 on January 22, 1998
was check number 918 written to cash in the amount of $450.
Respondent produced nointerna recordsonwhich herdied to determine

that hewasentitled to withdraw feesin thisamount onthat date. Nor was
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there adepost prior to the disbursement of check number 918 which
would have entitled Respondent to afee on January 22, 1998. Atthe
hearing, Respondent was unableto identify any dient matter whichwould
have entitled him to withdraw the funds he did in January 1998.
“Nor wasthis an isolated incident. The evidence demonstrated
that the account balancefdl below the trust obligations owed to clients
identified asDavid Pistorio, in June 1997, and Deb & Roger Jones, in
November 1997. (Petitioner’ sExhibits32 and 33.) Thetiming of the
disbursements for the Joneses provides evidence that Respondent
intentionally ddayed paying the Jones creditor for dmogt two weeks urtil
ater the deposit of acheck received on behdf of another dient had been
made. For ingtance, the Jones sattlement checkstotaing $3,200 were
posted to the account on October 28, 1997. Respondent madethree
disbursementsfor these clients, oneto the Joneses and two to medical
careprovidersonther bendf. (Petitioner’ sExhibit 21.) Althoughtwo
of these disbursements are dated October 30, 1997 and cleared the
account on October 31 and November 4, 1997, respectively, thethird
disbursement, check number 859 in the amount of $1,000, waswritten by
Respondent on November 12, 1997. It was not presented until
November 20, 1997. By thenit deared because adeposit of $4,500 was

meade on November 4 and posted to the account on November 13, 1997.
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The$4,500 deposit was an insurance check received onbehdf of adlient
identified as Satterfidd. Had check number 859 been presented prior to
the deposit of $4,500, it would not have cleared.

“Respondent was put on notice September 1997 that therewas
aproblemwith theaccount. 'Y et he made no effort to correct hishandling
of trust money, continued to withdraw amounts from the accounts, and
continued to claim he had no records.

“ThisCourt concludesthat Respondent’ sfailureto hold funds
owed todientsand third partiesintrugt waswillful andinviolationof the

Business Occupations and Professional Article § 10-306.

Conduct Involving Dishonesty, Fraud, Deceit or
Misrepresentation

“Atthelnquiry Panel December 7, 1999, Respondent tetified
that he did not know until the night before the Inquiry Pand hearing thet
hewas supposad to have written fee agreementsin contingency feecases
and did not know that writing checksto cash on atrust account was
prohibited. The evidence showsthat Assstant Bar Counsdl addressed
these matterswith him during both the meetingson March 27, 1998 and
October 28, 1998, with Mr. DeBone and Assistant Bar Counsel.
Respondent also denied receiving this hypothetical model from Mr.

DeBoneduring hisMarch 27, 1998 meeting. At thehearing beforethis
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Court, Respondent reiterated that he did not recall receiving the
hypothetical mode. In hislettersto Bar Counsdl on September 25 and
December 22, 1997, Respondent did not reved that some of therecords
being requested such as deposit tickets and client ledger cards did not
exist.

“Respondent fail ed to cooperateduring theinvestigation, testified
fasdy at thelnquiry Pand hearing and failed to provideinformation and
documentsrequested during discovery. This Court concludes that
Respondent violated Rule 8.4 (c) of theMaryland Rulesof Professiond
Conduct and that his conduct showed adisregard for the disciplinary
processinviolaionof Rule8.4(d) which prohibitsalawyer fromengaging

In conduct prejudicial to the administration of justice.”

.

Weturn first to Respondent’ sexception. Respondent exceptsto the hearing judge sconclusion
that heviolated Rule8.4 by failing to cooperatewith Bar Counsd, tedtifying fasdy beforethelnquiry Pand,
and failing to provide information and documents requested during discovery. Theburdenison
Respondent to prove factud maitersin defense of hisposition by apreponderance of the evidence. See
Attorney Grievancev. Sheridan, 357 Md. 1, 17-18, 741 A.2d 1143, 1152 (1999). Other than a
bare satement noting that he exceptsto the finding with regard to Rule 8.4, Respondent has offered no

reasons asto why the hearing judge wasincorrect. Respondent hasfailed to meet hisburden. See
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Attorney Grievance Comm' nv. Shaw, AG No. 75, 2001 Md. Lexis 29, at * 15 (Md. Feb. 13, 2001);
Sheridan, 357 Md. at 17-18, 741 A.2d at 1152.

Judge Friedman cond dered the evidence presented by Respondent and Bar Counsd, and after
obsarvingandligening tothewitnessesasthey tedtified, shechoseto bdievetheevidence of Bar Counsd.
Thetrier of fact may pick and choose which evidencetorely upon. See Attorney Griev. Commnv.
Gavin, 350 Md. 176, 190, 711 A.2d 193, 200 (1998). The hearing judge sfindingsof fact are prima
fade correct, and will not be disturbed unlessthey are dearly erroneous, giving dueregard to the hearing
judge sopportunity to assessthe credibility of thewitnessesfirg hand. Seeid. a 190, 711 A.2d at 200.
We conclude that the hearing judge sfactua findingswere not clearly erroneous. The exception is

overruled.

[1.

Wenow turn to the gppropriate sanction. 1nsodoing, werecognizethat the purpose of disciplinary
sanctionsisto protect the public, to protect theintegrity of thelegd professon and to deter other lavyers
from violating the Rules of Professional Conduct, not to punish the erring attorney. See Attorney
Grievancev. Koven, 361 Md. 337, 343, 761 A.2d 881, 884 (2000). Thefactsand circumstances of
each casewill determinethe appropriate sanction. See Attorney Grievancev. Tolar, 357 Md. 569,
585, 745 A.2d 1045, 1053 (2000).

Bar Counsdl urgesthis Court to disbar Respondent. As support for this recommendation, Bar
Counsdl emphasizesthat Respondent’ sactionswere not the result of negligence and that the hearing

judge sfactud findingsdemondratethat Respondent willfully misgppropriated dient funds. Bar Counsd
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arguesthat disbarment istheappropriate sanctionwheretheattorney willfully misgppropriatesdient funds.
Respondent recommends alimited suspenson asthegppropriate sanction and notesthat Bar Counsd has
faled to produce any evidence of harm suffered by any person or entity other than the check drawn to
Federal Express.

Wehave held congstently that “[m]isgppropriation of fundsby an atorney isan act infested with
decet and dishonesty and ordinarily will result in disbarment in the absence of compdling extenuating
circumstancesjustifying alesser sanction.” Attorney Griev. Comm' nv. Bakas, 323 Md. 395, 403,
593 A.2d 1087, 1091 (1991). SeeAttorney Griev. Comm nv. White, 328 Md. 412,417, 614 A.2d
955, 958 (1992); Attorney Griev. Comm'nv. Ezrin, 312 Md. 603, 608-09, 541 A.2d 966, 969
(1988); Attorney Griev. Comm'nv. Cockrell, 304 Md. 379, 393-94, 499 A.2d 928, 935 (1985).
Such a sanction is justified because attorneys:

must remember that the entrustment to them of the money and property
of othersinvolvesaresponghility of thehighest order. They must carefully
adminigter and account for thosefunds. Appropriating any part of those
fundsto their own use and benefit without dear authority to do so cannot
be tolerated.
Attorney Griev. Comm'n v. Owrutsky, 322 Md. 334, 345, 587 A.2d 511, 516 (1991). In Bar
Ass'nv. Marshall, 269 Md. 510, 519, 307 A.2d 677, 682 (1973), this Court asserted that:
itisessentiad that al membersof thelegd fraternity be strongly and
constantly impressed with the truism that in handling moneys and
propertiesbd ongingtother dlientsor othersthat they accept themintrust
andaredrictly accountablefor thair conduct inadminigtering thet trugt, so
they dare not appropriate thosefundsand propertiesfor their personal
use. The misgppropriation by an atorney of funds of athersentrusted to
hiscare, betheamount smdl or large, isof great concern and represents

the gravest form of professional misconduct.

Judge Friedman concluded that Respondent willfully misappropriated client funds, noting thet
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Respondent’ s client trust account fell below itstrust obligation in January 1998 as the result of
Respondent’ swithdrawd of funds payableto “cash” whileissued checkswere outstanding. Addressng
Respondent’ sexplanation for faling bdow histrust obligation --- thet hewastold by abank tdler thet there
wasmoney in the account, and Respondent believed hewas entitled to withdraw fees--- Judge Friedman
noted that Respondent produced no records on which herelied to determine that he was entitled to any
feesat that time. Nor did the account show adepost that would entitle Respondent to fees prior to his
withdrawd of thosefees. Moreover, Judge Friedman found that Respondent was unable to identify any
client matter that would have entitled him to withdraw the funds he withdrew in January 1998. Judge
Friedmanfurther highlighted onetransaction, i.e,, theJones' account, whereRespondent intentionaly used
thefunds belonging to one dlient to pay theobligations of another dient. Thesefindingsarenot clearly
erroneous.

We consder Respondent’ sfallure to attempt to rectify hishandling of the trust account asan
aggravating factor. Judge Friedman found that Respondent was on notice of problemswith thetrust
account asearly as September of 1997, but made no attempt to correct hishandling of trust money,
continued to withdraw amountsfrom the account improperly, and continued to clam hehad no records
documenting thetransactions. Regpondent continued to operate histrust account in the same manner efter
recelving from Bar Counsd in March of 1998 ahypothetica modd of the proper maintenance of atrust
account. After receiving themode , Respondent had over eight months before the Inquiry Pand hearing
commenced inwhich to inditute the proper procedures for histrust account, but hefailed to do so. Even
absent such specific asssance, every atorney isdeemed to know the Rules of Professona Conduct and

ischarged with theknowledgeof how to operate and maintain atrust account. See Rule 16-601 et seq.
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See also Attorney Grievance Comm. v. Awuah, 346 Md. 420, 435, 697 A.2d 446, 454 (1997).
Wehavemadeclear that neither ignorance of ethicad dutiesnor ignorance of bookkeeping requirements
isadefensein disciplinary proceadings, athough afinding with regpect to intent with which aviolation was
committed may haveabearing on the gppropriate sanction. Seeid. Intheingtant case, Respondent acted
intentionally, and not merely negligently. Respondent knew that he was invading client funds.

Respondent’ sconduct isfurther aggravated by hisfalureto cooperatewith Bar Counse and his
fallureto produce recordsfrom the trust account to aid Bar Counsdl’ sinvestigation. Thefailureto
cooperatewith Bar Counsdl isaseriousviolation. See Attorney Griev. Comm' nv. Fezdll, 361 Md.
234, 255-56, 760 A.2d 1108, 1199 (2000).

Judge Friedman found that Respondent failed to respond to lawful demands of Bar Counsdl on at
least seven separate occasons. Further, Judge Friedman found that Respondent did not produce the
canceled checks, calendars used to record fees, and check stubs hereferredto throughout histestimony
beforethe Inquiry Pandl and thehearingjudge. Thefew settlement sheets, bank statements, and canceled
checksthat Respondent provided to Bar Counsdl werenot provided in atimely fashion and only after
severa requests from Bar Counsel.

Asmitigation, Respondent assartsthat, other than the check payableto Federal Expressthat had
to be presented twice, Bar Counsd has produced no evidence of harm suffered asaresult of hisconduct.
This Court, however, has sated that the rule againgt misgppropriation is* concerned with therisk of loss,
not only theactud loss.” Glenn, 341 Md. at 489, 671 A.2d a 483. Thisisso because, inter alia, the
falureto keep client funds separate subjects client moniesto the clams of the attorney’ screditors. See

id. Seealso Attorney Griev. Comm'nv. Goldberg, 292 Md. 650, 658, 441 A.2d 338, 342 (1982)
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(noting that dthough the attorney wasfortunatethat therewasno actud lossto theclient by virtue of the
negative balances in the escrow account, the public must be protected).

Respondent willfully misappropriated fundsfrom hisclient trust account and commingled his
persond fundswith thoseof hisdients. Wehave stated time and again that misgppropriation of dient funds
alonewill result in disbarment in the absence of compelling extenuating circumstances. See, eg.,
Attorney Griev. Comm. v. Milliken, 348 Md. 486, 519, 704 A.2d 1225, 1241 (1998); Attorney
Griev. Comm'nv. White, 328 Md. 412, 417, 614 A.2d 955, 958 (1992). Respondent has not
demondrated any such compdling drcumgtancesinthiscase. Additiondly, the gravity of Respondent’s
conduct iscompounded by other numerousruleviolations failing to properly nameand desgnatethetrust
account, withdrawing funds payableto cash, failing to communicatethe termsof hiscontingency fee
agreamentinwriting, falling torespondto lawful demandsof Bar Counsd, and giving falsetestimony before
the Inquiry Panel. The appropriate sanction is disbarment.

The dissent assertsthat Respondent’ s conduct does not amount to “awillful misgppropriation of
dient fundsor evenwillful defianceof Bar Counsd’ srequests” Dissenting op. & 1. Judge Friedman found
willful misgppropriation. Isthedissent concduding, subslentio, that JudgeFriedman’ sfindingisclearly
erroneous? ThedissentignoresJudgeFriedman’ sfinding that Respondent intentionally delayed paying
thedientscreditorsin order to usefundsbe onging to onedient to pay another dient’ sobligations. These
actions unquestionably amount to the unauthorized use by an attorney of dient fundsthat were entrusted
tohim. 1t makesno difference whether Respondent recaived apersond bendfit from the use of thefunds,
whether heintended to restore the money, or whether he was under sresswhen hetook money from one

client to pay another client’s obligations. He willfully misappropriated client funds.
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Thedissent condudesthat the sanction of disbarment inthiscaseis* merdy punitive” Dissenting
op. & 2. Thisisnot s0. Werdterate that the purpose of sanctionsincludesthe preservation of public
confidenceinthelegd profession and to makedear to the bar that such conduct will not betolerated. Let
the message beloud and clear: ThisCourt will not tolerateinvasion of client funds, misgppropriation of
client funds, or stonewalling requests of Bar Counsel for information about trust accounts.
TheCourt of Appedsfor the Didtrict of Columbia, in discussng theimpact onthe publicwhenan
attorney steds client money, cogently noted that the court’ streatment of such offenses affects public
confidence much morethan the offenseitsalf. Seelnre Addams, 579 A.2d 190, 194 (D.C. 1990).
“ Argumentsfor lenient distiplineoverl ook thiseffect aswdll astheoverriding importanceof mantaining that
confidence” 1d. (quotingInreWilson, 409 A.2d 1153, 1154 (N.J. 1979)). Accordingly, Respondent’s

name shall be stricken from the rolls of those authorized to practice law in this State.

IT 1SSO ORDERED; RESPONDENT SHALL
PAY ALL COST ASTAXEDBY THE CLERK
OF THISCOURT,INCLUDING THE COSTS
OF ALL TRANSCRIPTS, PURSUANT TO
MARYLAND RULE 16-715(C), FOR WHICH
SUM JUDGMENT ISENTERED IN FAVOR
OF THE ATTORNEY GRIEVANCE

COMMISSION OF MARYLAND AGAINST

JACK A. BERNSTEIN.

Dissenting opinion follows:



Dissenting Opinion by Wilner, J.:
| concur inthe overruling of respondent’ s exceptions to Judge Friedman’ s conclusion that
respondent violated Rule 8.4. With respect, | do most strenuoudy dissent, however, from the sanction of
disbarment imposed by the Court. | agree that respondent’ s conduct was not only ingppropriate but
serioudy s0. He co-mingled funds and did not keep proper records and, as aresult, allowed four
overdraftsto occur in what should have been atrust account for dlient funds. Hewasa so lessthan candid
and forthcoming in response to Bar Counsel’ s legitimate requests for information and documentation.
All of that conduct was both wrong and inexcusable. | do not believe, however, thet it amounted
tothe kind of willful misappropriation of client fundsor willful defiance of Bar Counse’ srequests—
Attorney Griev. Comm n v. White, 328 Md. 412, 614 A.2d 955 (1992); Attorney Griev. Comm'n
v. Ezrin, 312 Md. 603, 541 A.2d 966 (1988); Bar Ass' nv. Marshall, 269 Md. 510, 307 A.2d 677
(1973); and Attorney Griev. Comm’'n v. Owrutsky, 322 Md. 334, 587 A.2d 511 (1991).
Theco-mingling of dient and attorney fundsaways cregtesthe potentia for misgppropriation, even
whenthereisnointent to misgppropriate. A misappropriation necessarily occurswhenever theattorney
withdrawsfundsfrom aco-mingled account for hisor her own purposeand, asaresult, leavesthe account
insufficient to cover dl client funds, and such amisgppropriationisnever innocent. Itisnot necessarily
willful, however, or for the conscious purpose of unlawfully taking funds held in trust for another.
Inthosestuationswherethe misappropriaioniswillful andisconscioudy donefor an unlawful
purpose, disbarment isamogt dways the gppropriate response, for the atorney isthen, in effect, Seding
the dient' smoney. That isessentidly what occurred in the cases cited by the Court. That isnot what

heppened here, however. Disbarment in thissetting isnot warranted, but ismerely punitive, whichisnot
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itspurpose. Under dl of the drcumstances gpparent here, | believethat anindefinite sugpensonwould be
satisfactory.

Chief Judge Bell and Judge Eldridge have authorized meto state that they joinintheviews

expressed in this dissenting opinion.



