Attorney Grievance Commission v. Robert L. Koven
Misc. Docket AG No. 35, September Term, 1999

Headnote:

A complaint wasfiled dleging that respondent hed falled to properly file three gpplications
for Alien Labor Certificationson behaf of clients. Wereferred the caseto the Circuit
Court for Montgomery County to conduct an evidentiary hearing. Initsfindingsof facts
and conclusonsof law, thecircuit court found that repondent violated MRPC 1.1, 1.3,
1.4,1.16(d), 8.1(b), 8.4(b), 8.4(c), and 8.4(d). After independently reviewing the record,
wehold that thecircuit court’ sfindingsof factsand conclusonsof law are supported by
therecord. Respondent issuspended indefinitely with theright to apply for reedmisson
after two years.
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Bar Counsd, on behdf of the Attorney Grievance Commission (AGC), petitioner, and a the
direction of the Review Board, filed aPetition for Disciplinary Action with thisCourt against Robert L.
Koven, Esquire, repondent, pursuant to Maryland Rule 16-709. Inthe Petition, Bar Counsdl aleges
violationsof Rules1.1, 1.3, 1.4, 1.16, 8.1, and 8.4 of the Maryland Rules of Professional Conduct
(MRPC), based on acomplaint filed againgt repondent. This Court referred the matter to Judge Nelson
W. Rupp, J. of the Circuit Court for Montgomery County, to conduct an evidentiary hearing in accordance
with Maryland Rule 16-709(b). Evidentiary hearings were conducted on March 9, 2000 and June 12,
2000, and astatement of findings of facts and condusionsof law wasfiled on July 17, 2000, in accordance
withMaryland Rule 16-711(a). Judge Rupp found by clear and convincing evidencethat respondent
violated MRPC 1.1, 1.3, 1.4, 1.16(d), 8.1(b), 8.4(b), 8.4(c), and 8.4(d). Respondent hasfailed tofile
any exceptionsto thefindings of facts and conclusons of law made by Judge Rupp. Weshal suspend
respondent indefinitely, granting him permission to apply for readmission after two years.

|. Facts

Thisdisciplinary action arase out of one complantfiled by Mitchdl N. Roth, Esquire, who had

been retained to determine the status of work that respondent had not compl eted.

BC Docket No. 99-259-16-9
Complaint of Mitchell N. Roth, Esquire

Thereisevidencein therecord, and Judge Rupp found that, in the summer of 1997, respondent
wasretained by COM SO, Incorporated (COMSO) to file gpplicationsfor Alien Labor Certificationsfor
threeof COM SO’ semployees, Ming Jan, Pradesp Karnati, and RadhikaM adireddy. Respondent billed
COM S0 $3,000.00for thepreparing and filing of thethree gpplicationsin thebeginning of August 1997.

COM SO pad respondent for his serviceswith acheck dated September 12, 1997. Respondent accepted



the payment even though he never prepared or filed the Alien Labor Certification gpplication for Radhika
Madireddy and he prepared, but did not file, the applications for Ming Jian and Pradeep Karnati.

Respondent deceived COM SO and Mr. Karnai into believing that Mr. Karnati’ sgpplication hed
been filed and that the United States Department of Labor was processing the gpplication. Respondent
provided COM SO and Mr. Karnati with areceipt for the application bearing the Control No. 9679783;
however, the recei pt actually bel onged to one of respondent’ s other clientsand had been dtered by
respondent to refer to Mr. Karnati. Respondent aso supplied COM SO and Mr. Karnati with other fdse
and mideading information. Correspondence from the Department of L abor, dated December 30, 1997,
was givento COM SO and Mr. Karnati; however, respondent had inserted the names of COM SO and
Mr. Karnati wheregppropriate. Thecorrespondencewasorigindly addressad to DelcoLine, Incorporated
and itsemployee, Moseen Morani, both former clientsof respondent. COM SO and Mr. Karnati aso
received copiesof two letters, dated March 2, 1998 and June 22, 1998, addressed to the Department of
Labor from respondent, concerning Mr. Karnati’ s gpplication. Respondent never sent theselettersto the
Department of Labor. On February 4, 1998, respondent faxed acover sheet to COM SO that stated thet
the Department of Labor was currently making adecison onreduction and recruitment cases. OnMarch
23,1998, Mr. Karnati received afax from respondent that stated that “[a] ruling on this[the gpplication]
Is expected the first week of April.”

Respondent aso deceived COM SO and Mr. Jian asto the status of Mr. Jian’ s application.
COMSO and Mr. Jian received a copy of a Department of Labor letter, dated February 2, 1998,
acknowledging recaipt of Mr. Jan' sgpplication. Theletter had been dtered by respondent. Theletter was

originally written to respondent’s client Today’s Dental Care and its employee, Marcel Jimenez.
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COM SO retained Mr. Rath in the spring of 1998 to determine the gatus of the gpplicationsof its
threeemployees. Respondent did not inform COM SO, itsemployees, or Mr. Roth that the gpplications
had not beenfiled. Respondent asofailed to refund the $3,000.00 hereceived for preparing and filing the
applications.

Respondent’ sactions since the commencement of thisdisciplinary proceeding have been
uncooperative. Bar Counsd sent lettersto respondent dated November 6, 1998 and November 23, 1998;
respondent failed to answer either letter. Bar Counsdl’ sinvestigator called and left seven messagesfor
respondent between December 22, 1998 and January 25, 1999; respondent did not respond to any of the
cdls. Respondent wasalso ddlinquent infiling aresponseto the Petition for Disciplinary Actionandin
providing discovery to Bar Counsdl.

Based upon theaforementioned findings of facts, Judge Rupp cond uded that respondent violated
the following in his representation:

1. Respondent violated MRPC 1.1% (Competence), when hefailed to prepareand

file the gpplication of Radhika Madireddy and when he failed to file the
goplicationsof Pradesp Karnati and Ming Jan. Respondent soviolated MRPC
1.1 when hefailed to cooperate and assst COM SO’ s replacement counsd,

Mitchell Roth, in his effort to determine the status of the applications.

2. Respondent violated MRPC 1.3 (Diligence), when he failed to file the
applications.

!MRPC 1.1 (Competence) satesthat “[4] lawyer shdl provide competent representationto a
client. Competent representation requiresthelegal knowledge, skill, thoroughnessand preparation
reasonably necessary for the representation.”

MRPC 1.3 (Diligence) atesthat “[ ] lawyer shdl act with reasonablediligence and promptness
in representing aclient.”
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3. Respondent violated MRPC 1.4" (Communication), when he failed to
communicatewith COM SO, Mr. Jan, Mr. Karnai, and Mr. Madireddy about the
status of their applications.

4. Respondent violated MRPC 1.16(d)? (Dedlining or terminating representation),
by failing to truthfully advise Mr. Roth of the status of theapplicationsand by
falling to refund the $3,000.00 fee he had received from COM SO for thework
that he had allegedly done on the applications.

5. Respondent violated MRPC 8.1(b)® (Bar admission and disciplinary matters),
when hefalled to cooperate with Bar Counsd’ sinvestigation and falled totimely
respond to Bar Counsal’ s Petition for Disciplinary Action and requestsfor
discovery.

¥ MRPC 1.4 (Communication) provides that:

(3 A lawyer shdl keep aclient reasonably informed about thestatus of ametter
and promptly comply with reasonable requests for information.

(b) A lavyer shdl explain amatter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

* MRPC 1.16 (Declining or terminating representation) provides in relevant part that:

(d) Upon termination of representation, alawyer shal take stepsto the extent
reasonably practicableto protect adlient’ sinterests, such asgiving reasonable noticeto
thedient, dlowingtimefor employment of other counsd, surrendering papersand property
towhichthedient isentitled and refunding any advance payment of feethat hasnot been
eaned. Thelawyer may retain pgpersreating to thedient to theextent permitted by other
law.

> MRPC 8.1 (Bar admission and disciplinary matters) providesin relevant part that:

Angpplicant for admisson or reindatement to the bar, or alawyer in connection with abar
admission application or in connection with a disciplinary matter, shall not:

(b) fail to discloseafact necessary to correct amisgpprenension known by thepersonto
haveariseninthematter, or knowingly fall to respond to alawful demand for informationfroman
admissonsor disaplinary authority, except thet this Rule does not require disc osure of information
otherwise protected by Rule 1.6.
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6. Respondent violated MRPC 8.4(b)® (Misconduct), when he accepted payment
for work not performed and thereafter concedled that fact from COM SO and its
employees.

7. Respondent violated Rule 8.4(c) and (d)™” (Misconduct), by engagingin a
continuing courseof dishonesty. Respondent intentiondly atered Department of
Labor lettersand dien cartification recal pts, hecreated | ettersand faxestomideed
COM SO and its employees, and he submitted afalse billing statement.

Il. Discussion
Aswe stated in Attorney Grievance Commissionv. Sheridan, 357 Md. 1, 17-18, 741 A.2d
1143, 1152 (1999):

[T]his Court hasorigind jurisdiction over dl attorney disciplinary proceedings. The
responghility to makefind determinationsof anattorney’ saleged misconduct isreserved
tous. Asto disputed findings of fact made by [the hearing judge], “‘ we [make] an
Independent, detailed review of the compl ete record with particular referenceto the
evidencerda]ed] tothedigputed factud finding.”” Inreviewing therecord, however, this
Court adheresto thefundamenta principlethat the factud findings of the assgned judge
inanattorney disciplinary proceeding “ areprimafacie correct and will not be disturbed
onreview unlessdearly erroneous” Thismeansthat wewill not tamper with thefactua
findingsif they aregrounded on dear and convinaing evidence. Wedso kegpin mind that
itisdementary thet thejudge may dect to pick and choosewhich evidenceto rely upon.”
Such deferenceis pad, in part, because she [or he] isin the best position to assessfirg
hand awitness scredibility. We add, however, that “an attorney in adisciplinary
proceading need only establish factuad mettersin defense of an attorney’ spostion by the

® MRPC 8.4 (Misconduct) providesin relevant part that:

It is professional misconduct for alawyer to:

(b) commit acriminal act that reflects adversely on the lawyer’ s honesty,
trustworthiness or fitness as alawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) engage in conduct that is prejudicial to the administration of justice. . ..

’ See, supra, note 6.



preponderance of evidence, induding whether mitigating drcumgancesexided a thetime
of the alleged misconduct.” [Alterationsin original.] [Internal citations omitted.]

Aswe discussed, Supra, after an independent examination of the record and thetriad court’ sfindings, we
agree with the findings of fact and conclusions of law made by Judge Rupp.
[11. Suspension

Regarding the proper sanction to be imposed, we said recently in Attorney Grievance

Commission v. Franz, 355 Md. 752, 760-61, 736 A.2d 339, 343-44 (1999):
Itiswdl-settled thet the purpose of disciplinary procesdingsisto protect the public

rather than to punish the erring attorney. The public interest is served when this Court

Imposes asanction which demondrates to members of the legd professon the type of

conduct that will not betolerated. By imposing such asanction, this Court fulfillsits

respongbility “toind st upon the maintenanceof theintegrity of the Bar and to prevent the
tranggressonof anindividud lawvyer frombringingitsimegeintodisrepute” Therefore, the
publicinterest isserved when sanctions designed to effect general and spedific deterrence
areimposed on an attorney who violatesthe disciplinary rules. Of course, what the
gppropriate sanction for the particular misconduct is, in the public interest, generaly
depends upon thefactsand circumstances of thecase. Theattorney’ sprior grievance

history, aswdl asfactsin mitigation, condtitutes part of those facts and circumstances.

[Internal citations omitted.]

Bar Counsd recommends disbarment asthe gopropriate sanctioninthiscase. Bar Counsd dates
that respondent engaged in acontinuing course of dishonesty, failed to cooperatewith Bar Counsel’s
investigation, falled to timely answer the Petition for Disciplinary Action, failed to timely respond to Bar
Counsal’ s request for discovery, and committed acts that he knew were wrong.

In Attorney Grievance Commission v. David, 331 Md. 317, 323, 628 A.2d 178, 181
(1993), we suspended an attorney indefinitely from the practice of law because the attorney’s
representation of four dientswasmarked by serious neglect and inattention; he“falled to return afeewhich

wasunearned for aperiod of ninemonths, hefailed to timdy remit fundshereceived onbehdf of adient;
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hefailed to communicatewith hisdients, and in connectionwith theinvestigation of three of thecomplaints
[he] falled to answer Bar Counsd’ srequestsfor informeation.” Id. We granted him the right to gpply for
reinstatement after the suspension had been in effect for six months.

In Attorney Grievance Commission v. Brown, 353 Md. 271, 725 A.2d 1069 (1999), the
attorney wasfound to haveviolated MRPC 1.3, 1.4,3.3,5.5, 7.1, 7.5,8.1, and 8.4. Thetrial court
determined that sSincetheethicd violationshad occurred, theattorney “ha d] reduced hiscaseload since
the complaintswerefiled, sought amentor on case management procedures through the Nationa Bar
Association, changed his office mailing procedures, and sought counseling for his‘tendencies’ to
procragtinate.” 1d. a 296, 725 A.2d a 1081. Despite the mitigating factors, this Court determined that
an indefinite suspension with the right to apply for readmission in one year was appropriate.

In Attorney Grievance Commission v. Alison, 349 Md. 623, 709 A.2d 1212 (1998), the
grievance arose out of three separate complaintsfiled againgt the attorney. We determined that the
attorney, through hisfiling of afrivolous claim and hisrefusal to respond to the Attorney Grievance
Commission, had violated MRPC 3.1, 4.4, 8.1, and 8.4. Wewere dso disturbed by the atitude of the
attorney as we stated:

Respondent to this day has very little or no appreciation of the seriousness of his

misconduct and has continued to engagein apattern of harassng conduct. Such apattern

of behavior demongrates Respondent’ sinahility to conform hisconduct within the bounds

of theMaryland Lawyers Rulesof Professona Conduct. ThisCourt cannot tolerate

Respondent’ shehavior and hiscontinued refusal to accept respongbility for hisactions,

espedidly inlight of thefact thet this Court previoudy impaosad aninety-day sugpenson for

violations of Rules of Professional Conduct 4.4 and 8.4(d).

Id. a 644, 709 A.2d a 1222. ThisCourt held thet the atorney would be indefinitdly sugpended with the

right to apply for readmission after two years.
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In Attorney Grievance Commission v. Mooney, 359 Md. 56, 753 A.2d 17 (2000), we
found that an attorney violated MRPC 1.1, 1.3, 1.4, 5.1, 5.3, and 8.4. We suspended the attorney
indefinitely, with permisson to gpply for reedmission after ninety days subject to the atorney engaging a
monitor acoeptableto Bar Counsd. Wefoundthat theattorney’ srepresentation of four clientswasmarred
by afalureof theattorney to gopear in court, aseriouslack of communicetion, afaluretofile gopropriate
motions, alack of competence, afalureto properly managethe atorney’ s office gaff, and afalureto
properly subpoena witnesses and obtain records.

Respondent violated MRPC 1.1, 1.3, 1.4, 1.16(d), 8.1(b), 8.4(b), 8.4(c), and 8.4(d). Condgtent
with David, Brown, Alison and Mooney, wefind an indefinite suspens on to be the ppropriate pendty.
Weorder that respondent may gpply for readmisson to the Maryland Bar no sooner than two yearsfrom
the effective date of his suspension, which shall commence thirty days after this opinion is filed.

IT ISORDERED; RESPONDENT SHALL PAY ALL
COSTS AS TAXED BY THE CLERK OF THIS
COURT, INCLUDING THE COSTS OF ALL
TRANSCRIPTS, PURSUANT TO MARYLAND RULE
16-715(c), FOR WHICH SUM JUDGMENT IS
ENTERED IN FAVOR OF THE ATTORNEY
GRIEVANCE COMMISSION OF MARYLAND
AGAINST ROBERT L. KOVEN; RESPONDENT’S

SUSPENSION SHALL COMMENCE THIRTY DAYS
FROM THE FILING OF THISOPINION.



