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On June 27, 1981, Alison and N chol as Auclair, appellees, were
marri ed. Two children, Austin and Vanessa, were born of the
marri age. The famly also adopted two children, Jordan and
Br ent on. On Novenber 17, 1997, Alison filed a conplaint for
di vorce and custody of Austin, Jordan, and Vanessa in the Crcuit
Court for Charles County.!? Ni cholas filed a tinmely counter-
conplaint for divorce and joint custody of Austin, Jordan, and
Vanessa. Alison subsequently was awarded pendente |ite custody of
Austin, age 16, Jordan, age 14, and Vanessa, age 12.2 On February
5, 1998, the court appoi nted D ana Donahue as guardian ad litem for
the Auclair children, instructing that she was to represent their
interests in, and submt recomendations regarding the parents’
cust ody di spute. On March 25, 1998, Alison filed a notion to
remove Donahue as guardian ad litem The trial court granted
Alison's request and, on April 14, 1998, the court appointed
Cecilia Keller to replace Donahue.

On Novenber 19, 1998, Rudolf A. Carrico, Jr., was hired to
represent Austin and Vanessa, appellants, in the divorce and
custody proceedings. Carrico filed an entry of appearance on

Novenber 23, 1998, explaining that appellants are mature,

Brenton, age 13, has been renoved from the Auclair honme and
presently resides wth long-term foster parents. Alison's
conplaint did not request that the court alter this arrangenent
and, although N cholas visits regularly with Brenton, he also
believes Brenton's foster arrangenment is preferable.

At Alison's request, Jordan now resides with N chol as. A
consent order, dated July 13, 1998, confirns the change in pendente
lite custody.
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intelligent children and they had requested that he represent them
On Decenber 15, 1998, the court (Nalley, J.) refused to recognize
Carrico's entry of appearance. A notion to intervene was filed and
the nerits of the notion were argued at a Decenber 22, 1998
heari ng. Alison appeared in support of the notion for
intervention; Keller and Ni cholas appeared in opposition to the
nmotion. Following the trial court's Decenber 28, 1998 denial of
appellants' notion to intervene, a tinely appeal was noted.?
Appel l ants present for our review three questions that we have
rephrased as foll ows:

l. Did the lower court commt reversible
error when it denied appellants' notion
to intervene?

1. Dd the lower court commt reversible
error by denying the mnor children the
right to have an advocate for their
preferences participate in their parents
cust ody di spute?

I1l. Did the lower court commt reversible
error when it instructed Carrico that he
could not speak with the m nor children?

For the reasons discussed herein, we affirmin part and vacate

in part the judgnent of the |ower court.

3SThe denial of a notion to intervene is an appeal able final
or der. See Montgonery County v. Bradford, 345 M. 175, 185 n.1
(1997).
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FACTS

On Novenber 2, 1997, Alison filed a conplaint for divorce. At
a January 21, 1998 hearing, pendente lite custody of Austin,
Vanessa, and Jordan was granted to Alison. In addition, on
February 8, 1998, the trial court appointed Donahue as the
children's guardian ad litem The order stated that Donahue woul d
represent the interests of the children in all of the natters
relating to their parents' divorce and would have the authority to
wai ve or assert the children's privileges, including the
psychiatrist-patient privilege. Donahue was further instructed to
submt her recommendations of the children's best interests to the
court.

Donahue subm tted her report on March 5, 1998, after talking
with the children, interviewing their therapists, and neeting with
counsel for each of the parents. Under a separate and distinct
subheading of the report, Donahue addressed the preferences of
Austin, Vanessa, and Jordan, stating that each of the children made
a virtually identical request to reside with their nother and to
visit their father only when they desire. The report further
expl ai ned:

What is apparent now is that the parents are
|l ocked in a struggle for control; and the
children are prinme weapons. Based on
conversations with sonme of the professionals
involved with various famly nenbers, the
undersi gned believes that the children were

affected by the separation, to the point of
m ssing their father; but quickly were taught
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that the expression of such feelings was not
accept abl e.

The level of enotional investnment by the
children in t he not her's i ssues and
perspective i s disconcerting.

It seens that they are all being given adult
informati on and are expected to express adult
concerns and desires for resolution; and the
adult they are expressing is their nother.
These children are all very articulate and say
very clearly what they want. However, the
virtual identity of words and phrases used
brings to mnd old filns of Dbrainwashing
techni ques used by Comruni st forces against
American soldiers in the 40's and 50's. The
only difference is that these children are
nore animated than the brainwashing victins
from the filns. They seem to have
internalized the nessages they are expressing.
At the sane tinme, the father in this matter is
not without responsibility for the children's
si tuation. He seens to fail to take into
account the inportance of all three children
that they be able to retain sone control over
their owm lives during this process.

It has been reported that, when the children
try to discuss the inportance of continuing to
participate in activities, the father's
response is that they wll participate in
what ever he says, because he is the father.

The extent to which such reports are accurate
is not sonething the undersigned can
determne; but it is clear that the children,
whet her rightly or wongly, do not see his
actions in recent nonths as being notivated
primarily by concern for them

In her conclusion and recomrendati on, Donahue advi sed that the

children should maintain "some sort of regular contact with their
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father." Donahue recogni zed, however, that the children do not
want a visitation schedule and would rather visit their father when
they want. Thus, Donahue stated that she felt "bound to make such
a recomendation to the [c]ourt."

On March 25, 1998, Alison filed a notion to renove Donahue as
the children's guardian ad litem She urged that the children have
"extreme reservations" about Donahue's representation of them and
"have continued to voice their protest and reluctance to neet
and/ or discuss any issues relating to this matter” w th Donahue.
Alison requested that the trial court renove Donahue fromthe case
and permt Austin and Vanessa to be "unai ded by any outside counsel
or influence fromthe [c]ourt."

I n response, Donahue agreed that Austin and Vanessa apparently
did not want to neet with her and had refused to neet with her on
many occasi ons. Donahue suggested, therefore, that she be renoved
from her appointnent. She also recommended that the court continue
to nonitor the children and appoi nt new counsel for them N chol as
al so did not oppose the notion and expressly agreed wth Donahue's
suggestion that new counsel should be appointed for the children.
In an order filed on April 14, 1998, the trial court renoved
Donahue and appointed Cecilia Keller to replace Donahue as the
children's guardian ad litem

Kel l er has al so encountered great difficulty as the children's

guardian ad litem Despite several requests, she has been denied
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the opportunity to neet with the children in their hone. For
reasons not articulated to this Court, or the court below, Austin
and Vanessa do not want to speak with Keller and she is not wel cone
in Alison's hone. Per the court's request, Keller submtted an
initial report to the court, relaying appellants' desires to visit
with their father only when they wish as well as her independent
suggestion of the children's best interest.* The trial court has
al so received nunerous letters from Austin and Vanessa, in which
t hey vehenently express their preference to live with their nother
and visit their father at their own discretion and enphatically
relay their concerns about their nother’s expenses.

On July 30, 1998, Keller filed a notion for nental eval uation
of the parties and the children, explaining that the eval uations
woul d be of great assistance to a determ nation of the children's
best interest, given the reports of Alison, Austin, and Vanessa
that N cholas was "stal king and harassing" them Alison's refusal
to conply with court-ordered visitation, and Jordan's letter to
Keller stating that he was "in a 'l ock-down' in his home while he
was in [Alison's] custody.” |In an August 7, 1998 order, the court
instructed that each party and the children in his or her pendente

lite custody submt to nental evaluations. Al t hough Ni chol as

‘Soon after leaving Alison's hone to reside with N chol as,
Jordan asserted that he would like to remain in the permanent
custody of his father and only visit Alison, Austin, and Vanessa in
a public location, such as the |ocal nall.
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conplied with the order by allow ng hinself and Jordan to receive
a nmental evaluation, Alison has failed to conply. Alison also
continued to violate the court’s visitation order. Consequently,
on August 11, 1998, N cholas filed a petition for contenpt for
Alison's failure to provide the ordered visitation. In addition,
on Cctober 29, 1998, Keller filed a second notion in support of the
ment al eval uati ons.

On Novenber 23, 1998, Carrico purported to enter an appearance
on appellants' behalf. The trial court refused to recognize the
appearance and, on Decenber 17, 1998, Carrico filed a notion to
i ntervene, urging that Austin and Vanessa requested his
representation in their parents' lawsuit. A hearing was held on
Decenber 22, 1998, addressing the notion to intervene as well as
Alison's failure to conply wth the orders for visitation and
ment al eval uations. The court concluded that appellants were not
entitled to intervene as a party and that Alison had failed to
conmply with both the visitation order and the nental evaluation
order. This appeal was tinely noted fromthe court's January 28,

1999 order denying the notion to intervene.

DI SCUSSI ON

Appel l ants contend that the trial judge commtted reversible

error by denying their notion to intervene. In support of this
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contention, they maintain that their nother is not representing
their interests because she has violated court orders on several
occasions. The children also aver that Keller does not and is not
able to communicate their interests to the court because there is
a conflict of interest between their interests and the interests of
their brother, Jordan. They further insist that Keller has failed
to represent them zeal ously, as denonstrated by her suggestion that
they undergo a nental eval uation. Finally, Austin and Vanessa
contend that intervention should be permtted because Austin is
Si xteen-years-old and a sixteen-year-old child may petition for
change of custody on his or her own behal f.

Appel l ants apparently assert that they are entitled to
intervene as a matter of right.®> Intervention of right is governed
by Ml. Rule 2-214(a) (1999), which states:

Upon tinely notion, a person shall be
permtted to intervene in an action: (1) when
the person has an wunconditional right to
intervene as a matter of law, or (2) when the
person clainms an interest relating to the
property or transaction that is the subject of
the action, and the person is so situated that
the disposition of the action my as a
practical matter inpair or inpede the ability

to protect that interest unless it s
adequately represented by existing parties.

sAppel l ants' brief does not state whether the notion to
i ntervene was for intervention of right or permssive intervention.
No objection was nmade to the trial judge's treatnent of their
contention as a notion for intervention of right. Therefore, we
al so shall treat the argunent as a notion for intervention as a
matter of right.
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Four requirenents nust be nmet before an individual is entitled to
intervention of right: "(1) the application for intervention nust
be tinely; (2) the applicant[s] mnust have an interest in the
subject matter of the action; (3) disposition of the action would
at |l east potentially inpair the applicant[s'] ability to protect
[their] interest; and (4) the applicant[s'] interest nust be
i nadequately represented by existing parties.” Stewart v. Tuli, 82
Md. App. 726, 730 (1990) (quoting Hartford Ins. Co. v. Birdsong, 69
Mi. App. 615, 622 (1987)).

Appel lants satisfy three of the four requirenents for
i ntervention. First, there is no dispute that the notion for
intervention was tinely filed. Likewise, it is beyond dispute that
Austin and Vanessa have an interest in the subject matter of the
[itigation. This interest is clearly reflected in the best
interest of the child standard that is used to resolve custody
det er m nati ons. See Leary v. Leary, 97 M. App. 26, 48 (1993).
The best interest standard includes consideration of the child's
preference for custody and visitation; however, the child s best
interest —not his or her wshes —are the basis for the tria
court's ruling. The Court of Appeal s has penned:

[ T]he child' s own wi shes may be consulted and

given weight if he [or she] is of sufficient
age and capacity to forma rational judgnent.

The desires of the child are consulted, not
because of any legal right to decide the
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question of custody, but because the court
shoul d know themin order to be better able to
exercise its discretion wisely. It is not the
whimof the child that the court respects, but
[the chil d's] feel i ngs, attachnent s,
reasonabl e preference and pr obabl e
cont ent ment .
Ross v. Pick, 199 MJ. 341, 353 (1952), quoted in Leary, 97 M. App.
at 48.

Additionally, the children have a substantial interest in the
outcone of their parents' custody dispute and are individuals with
rights recogni zed by the courts,® even though they are not fornally
recogni zed parties to the lawsuit. See Lapides v. Lapides, 50 M.
App. 248, 253 (1981). As mnors, children are not legally
conpetent to act on their own behalf. See MIller v. Mller, 677
A . 2d 64, 66 (Me. 1996); In re Marriage of Hartley, 886 P.2d 665,
672 n.9 (Colo. 1994). I ndeed, "[t]he very reason for contested
custody proceedings is that the children involved are not yet
mat ure enough to be self-determning." See In the Interest of
J.P.B. and CR B., 419 NW2d 387, 391 (lowa 1988); In re Marriage
of Rolfe, 699 P.2d 79, 85 (Mont. 1985). Thus, Austin and Vanessa
have a legally-recognized interest in their parents' |awsuit, even

t hough they are unable to be parties to the litigation. See

Lapi des, 50 Md. App. at 253.

sSee Application of Gault, 387 U S. 1, 13 (1967) (concl uding
that the rights of <children are entitled to constitutional
protection).
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Third, disposition of the custody di spute has the potential to
inpair appellants’ ability to protect their interests. A custody
order may not be altered absent a material change in circunstances
warranting a nodification. See Jordan v. Jordan, 50 Ml. App. 437,
443 (1982). A child' s parents, as well as any child at |east
si xteen years of age, may petition the court to nodify the order.
See Mb. Cooe (1999 Repl. Vol.), FavLy Law (F.L.) §& 9-103.
Nevert hel ess, the heightened showing required for a change of
custody persuades this Court that, after a child s custody has been
resolved, his or her ability to change the order is at |east
potentially inpaired by the initial determ nation.

In the instant case, the trial court denied the notion for
intervention, reasoning that the children's interests were
adequately represented in the lawsuit. Qur analysis also turns on
the fourth prong of the test, nanmely, whether the children's
interests are inadequately represented by the existing parties. |If
the children's interests are not identical to an interest already
represented, they nust be permtted to intervene as a matter of
right. On the other hand, if their interests are identical to that
of an existing party, a "conpelling show ng nust be made in order
to denonstrate inadequacy of [the existing] representation” and,
thus, permt intervention as a matter of right. See Maryl and
Radi ol ogi cal Soc., Inc. v. Health Servs. Cost Review Commn., 285

Md. 383, 391 (1979). In other words, the applicant may intervene
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"only if he [or she] can show col | usion, nonfeasance, or bad faith
on the part of those existing parties wth whom his [or her]

interest coincides." 1d.

The Children's Mot her

Appel l ants correctly assert that their nother is not able to
adequately represent their interest in the |awsuit. In Ford v.
Ford, 371 U S. 187, 193 (1962), the Suprenme Court ruled that
parents involved in a custody dispute frequently are unable to nake
decisions relating to their children’s custody because *“the
estrangenent of husband and wi fe becl ouds parental judgment with
enotion and prejudice.” Thus, the Court concluded that a tria
judge’s determnation of a child' s best interests during a custody
lawsuit is better infornmed when a third party is assigned the task
of determning the child' s interests. 1d.

In Maryl and, the Court of Appeals reached a sim /|l ar decision,
ruling that, when parents are involved in a "continuing custody
battle,"” they cannot neke |egal decisions that relate to the
underlying lawsuit on the child s behalf. See Nagle v. Hooks, 296
Md. 123, 127-28 (1983). 1In Nagle, a ten-year-old boy was at the
center of his parents' ongoing di spute over custody. Although the
boy's not her was awarded pernmanent custody, the boy's father filed
for a change of custody. At trial, the father attenpted to have

the boy's psychiatrist testify regarding diagnosis and treatnent of
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the boy's nental or enotional disorder. As a result, an issue
arose regarding who was entitled to waive the boy's statutory
psychi atrist-patient privilege.
The Court of Appeals ruled that it was inappropriate for the
parents to control the privilege and the trial court was required
to appoint a guardian ad litemto act in the child s best interest:

Al t hough arguably the parent who pursuant to
court order has custody of a child could
qualify as a "previously appointed guardi an”
under section 9-109(c), it is patent that such
custodial parent has a conflict of interest in
acting on behalf of the child in asserting or
wai ving the privilege of nondisclosure. e
believe that it is inappropriate in a
continuing custody "battle" for the custodi al
parent to control the assertion or waiver of
the privilege of nondiscl osure.

Keeping in mnd "the best interest of the

child,” we believe the appointnent of an
attorney to act as the guardian of the child
in t he I nst ant matter IS required.

Furthernore, the appointnment of a neutral
third party would elimnate the very real
possibility, as may exist in this case, of one
of two warring parents exercising the power of
veto for reasons unconnected to the polestar
rule of "the best interests of the child."

Id. at 127-128 (footnote omtted).

The policy set forth by the Nagle Court is applicable to the
i nstant case. Austin and Vanessa are unable to represent
thenselves in this dispute. Al t hough Alison has pendente lite
custody and may otherw se be deened the parent responsible for

acting on the children’s behalf, Alison is a party to the dispute.
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Consequently, "it is patent that [she] has a conflict of interest
in acting on behalf of the [children]."” Id. at 127. Accordingly,
the interests of Austin and Vanessa are best represented by a
neutral third party. See id. at 128.

Furthernore, an attorney for the children's parents "cannot be
expected to truly represent the children because [the attorney]
ultimately owe[s] loyalty to the[] client." Tari Etzen, AChild s
Ri ght to I ndependent Legal Representation in a Custody Dispute, 19
Fam L.Q 53, 62 (1985). See al so Veazey v. Veazey, 560 P.2d 382,
388 (Al aska 1977) (noting that, "[i]n a nunber of instances, [an]
attorney [for a parent] cannot assert the interests of the child
W thout creating a conflict of interest"”), overruled on other
grounds, Deivert v. Oseira, 628 P.2d 575 (Al aska 1981). Alison's
attorney owes an obligation to represent Alison's interests with
loyalty and zeal. See MI. Rules of Professional Conduct, Rule 1.2.
Consequent |y, he cannot al so zealously represent the interests of

Austi n and Vanessa.

The Guardi an Ad Litem

I n actions concerning a mnor child' s custody, visitation, or
child support, "the court may: (1) appoint to represent the m nor
child counsel who may not represent any party to the action; and
(2) inpose against either or both parents counsel fees." F. L. 8§ 1-

202. Recogni zing that children may beconme pawns in their parents
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fight to prevail on issues such as custody, visitation, or child
support, see Lapides, 50 MI. App. at 250, the |egislature has
vested in trial judges the authority to appoint attorneys, or
guardians ad litem to serve the crucial function of representing
children's rights and interests in their parents’ custody disputes.
See F.L. 8§ 1-202. Thus, it has becone the policy of this State, as
enunciated in Nagle, that, when the parents are involved in a
custody dispute and the child requires representation, the "best
interest of the child" may require appointnent of a neutral
attorney to act as the child s guardian. See Nagle, 296 M. at
128. Qur concern is whether a court-appointed guardian is an
adequate representative of the children’s interests. See Stewart,
82 Md. App. at 730. At oral argunent before us, the issue, as
framed, was whether the guardian could act, wthout conflict, as
advocate for the children, transmtter of their positions, and
court’s investigative agent charged with making a recomrendati on

Al t hough the | abels and the roles of child representatives in
custody disputes vary, over half of the states in this country have
enacted statutes enabling trial courts to appoint independent
representatives for children. See Eitzen, 19 Fam L.Q at 66.
Wth the exception of only a few states, the role of the
i ndependent representatives, or guardians ad litem is to represent
the child s best interests. |In Clark v. Al exander, 953 P.2d 145,

152 (Wo. 1998), the Suprene Court of Wom ng expl ai ned that
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a guardian’s flexible role is consistent

observed that,

a guardian ad litemfor a child,
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[t]he guardian ad litems role has been
characterized as investigator, nonitor, and
chanpion for the child.

In custody matters, the guardian ad |litem has

traditionally been viewed as functioning as an
agent or arm of the court, to which it owes

its principal duty of allegiance, and not

strictly as legal counsel to a child client.

In essence, the guardian ad litemrole fills a
void inherent in the procedures required for

t he adjudication of custody disputes. Absent

the assistance of a guardian ad litem the
trial court, charged wth rendering a decision
in the "best interests of the child,” has no
practical or effective nmeans to assure itself

that all of the requisite information bearing
on the question wll be brought before it

untainted by the parochial interests of the
parents. Unhanpered by the ex parte and ot her

restrictions that prevent the court from
conducting its own investigation of the facts,

the guardian ad litemessentially functions as

the court's investigative agent, charged with
the sanme ultimate standard that nmust

ultimately govern the court's decision —
i.e., the "best interests of the child."

Al though the <child' s preferences may, and
of ten shoul d, be considered by the guardian ad
litem in performng this traditional role,

such preferences are but one fact to be
i nvestigated and are not consi dered bi nding on
t he guardi an. Thus, the obligations of a
guardian ad |item necessarily inpose a higher

degree of objectivity on a guardian ad |item
than is inposed on an attorney for an adult.

Courts have assigned to guardians ad litem This Court

The dark Court’s expl anation of

with the role Maryl and

“Iw hen the [trial] court appoints an attorney to be

the attorney’s duty is to nake a
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determ nati on and recommendation after pinpointing what is in the
best interests of the child.” Leary, 97 Ml. App. at 40.

The three state appellate courts that have had the opportunity
to address the question raised by appellants all agreed that a
child is not entitled to intervene in his or her parents’ custody
di spute. See MIler, supra; Hartley, supra; J.A R v. County of
Maricopa, 877 P.2d 1323 (Ariz. 1994). In MIler, the Suprene
Judicial Court of Mine concluded that mnor children are not
entitled to intervene in their parents' custody dispute. See
Mller, 677 A 2d at 70. Pursuant to statute, trial courts in Mine
may appoint a guardian ad litemfor children in custody disputes.
See id. at 67. The Court noted, however, that there is no
statutory provision entitling children to an additional
representative. See id. at 67-68. Furthernore, a child s rights
are not violated by the denial of a notion to intervene. See id.
at 70. The Court explained that, although the children had an
interest in the outcone, there was little risk of an erroneous
determ nation of their interests because the trial court and the
guardian ad litem were obligated to act in the children's best
interests and consider their preferences for custody. See id. at
68- 70. Finally, the Court concluded that the State had a
substantial interest in not including children as parties
represented by counsel, because allowing the intervention would

conplicate the proceedings and "result in a substantial additional
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financial burden on both the parties and [the] court system™ |Id.
at 70 (footnote omtted).

Simlarly, the Suprenme Court of Col orado has rul ed that, when
a state statute provides for a court-appointed guardian ad litem
the child is not also entitled to intervene on his or her own
behalf with an attorney of his or her choice. See Hartley, 886
P.2d at 674. Anal ogous to F.L. 8 1-202, the relevant Col orado
statute provides that the trial court has the discretion to appoint
a guardian ad litemin custody lawsuits. See id. at 673. Denying
the child' s notion to intervene, the Court concluded that the
child s wishes, as well as the child' s best interests, were al ready
represented by the boy's guardian ad litem See id. at 672
Furthernore, the Court determned that the child was not entitled
to hire his own attorney, explaining that an attorney advocate was
not statutorily provided for and that, because his interests were
al ready a nmandatory consideration of the trial court, there was no
need for an additional attorney to represent him at the
pr oceedi ngs. See id. Thus, despite the child s extraordinary
interest in the outcone of the custody dispute, there was no good
cause for allowng the child to intervene as a party when his
interests were already a requisite consideration of the guardi an
and the trial court. See id. at 673.

A simlar result nust be reached in the instant case. The

Ceneral Assenbly has provided trial courts with the discretion to
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appoint a guardian ad litem See F.L. § 1-202. The appoi nt ed
attorney may fill various roles, including reporting the children's
preferences to the court, investigating the reasons for the
children's preferences, and nmaki ng an i ndependent determ nation of
their best interests. See Leary, 97 MI. App. at 40. No additional
representation, however, is provided by Miryland s statutory
scheme. Because Keller is obligated to represent the children’s
best interests, the interests she will advocate are identical to
the children’s interests, even though the children nay not agree
Wi th her best-interest recommendation. Keller’s determ nation of
their best interests, as well as the trial judge' s ultimte ruling,
will take into consideration the children’s wishes. The children
are not entitled to additional representation of their preferences.

Qur conclusion is not altered by the children’s conplaints
that Keller is not zealously advocating their wshes and is
representing Justin, who has expressed a different preference.
Keller’s representation of the children has been consistent with
the guidelines this Court enunciated in Leary. See Leary, 97 M.
App. at 40. On several occasions, Keller has arranged to neet with
Austin and Vanessa to |learn their concerns about and preferences
for custody and visitation. In her report to the trial court,
Kel l er, under a separate and distinct heading specifically devoted
to the sole issue, addressed the children's preferences. She

stated unequivocally that Vanessa and Austin wish to remain in
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their nother's custody and are not in favor of a regular visitation
schedule with their father. 1In addition, she nade clear that, due
to school and social obligations, they would prefer to visit their
father only "when it suits them" Despite the children's
assertions that they are unable to conmmunicate well with Keller,’
she has articulated the children's preferences as expressed in
their letters to the trial judge. W are not aware of any
instances in which Keller failed to inform the court of the
children’s w shes.

In addition, the fact that Keller filed a notion in support of
ment al eval uations of Alison, N cholas, and each of the children
does not alter our conclusion. The notion asserts that eval uations
woul d assist the court in making its best interest determ nation,
particularly in light of the parents' inability to cooperate, the
children's high I evel of involvenent in the parents' dispute, and
the nunmerous allegations of mstreatnment of the children. Keller

did not suggest that appellants are in favor of the eval uations.

An identical assertion was made about their first guardian.
Al t hough the children urge that they are unable to communi cate well
with the guardi ans, they offer no explanation for their disconfort
or distrust. In addition, it is difficult to conceive of how these
children could reach the conclusion that they |ack confidence in or
are unable to comunicate well with the guardi ans when they have
failed to nmeet with either guardian for nore than one or two
occasions. In its oral decision denying the children's notion to
intervene, the trial court observed that "part of the problemhere
is that neither Ms. Donahue nor Ms. Keller has been able to deal
with these kids one-on-one."” W agree.
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Her notion was nmade pursuant to the children’s best interests and,
t hus, was consistent with her role as their guardian.

Furthernore, a guardian’s representation of the best interests
of siblings with differing preferences is not an inpermssible
conflict of interest. See Gark, 953 P.2d at 153 (stating that the
hybrid approach to representation for children “necessarily excuses
strict adherence to sonme rules of professional conduct”). This
conclusion is consistent with the comnment acconpanying Rule 1.14,
whi ch notes that “[wjhen the client is a mnor . . . maintaining
the ordinary client-lawer relationship may not be possible in al
respects.” M. Rules of Professional Responsibility, Rule 1.14.
There is no indication that either Keller's representation of
Jordan or her best interest recommendations have inpaired her
ability to represent also the desires of Austin and Vanessa.
Al t hough Jordan woul d prefer a custody and visitation arrangenment
different fromthat preferred by Austin and Vanessa, Keller has
made this distinction clear to the trial court by addressing
Jordan's views in a separate section of her report. She has never
suggested to the court that the three children have the sane
preferences for custody and visitation. Keller’'s representation of
each child s best interest is not, therefore, an inpermssible
conflict of interest.

As a final mtter, we are not persuaded by appellants’

argunent that they are entitled to intervene because children
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sixteen years of age or older may file a petition for a
nmodi fication of custody on their own behal f. The plain | anguage of
F.L. 8 9-103, which is entitled “Petition by child to change
custody,” provides that “[a] child who is 16 years old or ol der and
who is subject to a custody order or decree may file a petition to
change custody.” F.L. § 9-103(a). In addition, F.L. & 9-103
expressly states that the child may petition the court in his or
her own nanme and does not need to proceed by guardi an or next of
friend. See F.L. 8 9-103(b). Because such |anguage is
unanbi guous, there is no need to look further to determ ne the
|l egislative intent. See Elza v. Elza, 300 Md. 51, 59 (1984). The
Ceneral Assenbly could have enacted | egislation that provided that,
upon reaching the age of sixteen, a child should be able to request
a change of custody in his or her own nane even when he or she is
not subject to a custody order or decree. The fact that the
| egislature deliberately decided not to provide for a mnor to
proceed in his or her own nane when there is no pre-existing
custody order, indicates a clear intent not to expand the scope of
F.L. 8 9-103.

Al t hough the | egislature could have expanded F.L. § 9-103 by
expressly so providing, allowng children to petition for
nodi fication of custody but not permtting themto intervene in an
initial custody determnation is a logical distinction. An initial

custody hearing provides greater protections of a child s best



- 23 -
interests. Mst inportant, the custody di spute necessarily places
the child s best interests at issue. At the hearing, the parents
present argunents concerning the child s best interests and a
guardian ad litem is often appointed to investigate the best
interests of the child. In addition, the trial judge, who
typically interviews the child to learn his or her preferences, is
bound by the polestar rule of the best interests of the child.

After a custody determnation is nade, however, the court wll
not alter a custody order wuntil petitioned by a party who
denonstrates that there has been a material change in circunstances
affecting the child. See Levitt v. Levitt, 79 MI. App. 394, 398
(1989). Thus, the court may not reconsider the best interests of
the child on its owm initiative. Section 9-103 allows a child to
petition for change of custody, even when his or her parents may
not wi sh to challenge the existing order. Furthernore, although
the court may interview a child during a custody nodification
hearing, see generally Giffin v. Crane, 351 M. 133, 139-40
(1998), a trial judge may be less willing to conduct a second
interview. The judge may also be unwilling to appoint a guardi an
ad litem to conduct a new investigation of the child s best
interests. Ganting a child the right to petition for a change of
custody on his or her own behalf, provides an alternative for a
child who otherwise mght receive fewer protections after an

initial custody order is inposed.
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The trial court, consequently, did not err by denying the

children’s notion to intervene in their parents’ custody dispute.

Appel l ants, neverthel ess, argue that they are entitled to an
advocate for their preferences. |Indeed, Austin and Vanessa urge
that they are entitled to choose the attorney who they would Iike
to advocate their preferences. In Leary, this Court recognized
that the roles assuned by a guardian ad litem “nmay lead to an
i nherent tension between the attorney’s role as advocate for the
child and his or her duty to the court.” Leary, 97 Ml. App. at 40.
We al so acknow edged that one of the npbst problematic situations
for a guardian arises when “the child expresses an interest in
living with one parent, yet the attorney believes that this would
not be in the child s ‘best interests.’” ld. at 42. The
preference of the child, we explained, is a relevant factor for the
guardian’s and the trial court’s consideration. See id. at 48.
Utimately, the child s “best interest,” not the child s “w shes,”
are decisive on the issue of custody. See id. Thus, in Leary, we
concl uded that the guardian acted properly by reporting the child' s
preferences to the court and recommendi ng t he custody arrangenent
that she believed was in the child s best interest. See id. at 49.

There can be no question that Austin and Vanessa have

preferences for the outcone of the litigation. As explained supra,
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their preferences are a requisite factor for the court’s best
interest ruling. See Leary, 97 M. App. at 48. Qur concern is the
question unanswered by Leary, nanely, whether children are entitled
to an advocate — in addition to their guardian — when the
children's views are in opposition to the guardian’s best interest
recommendation. Additionally, if the children are entitled to an
advocate, we nust al so resolve the remaining issue of whether they
are entitled to choose their advocate.

Al t hough Maryl and courts have not yet had the opportunity to
rule on the question of whether children are entitled to an
advocate, several state courts have decided the issue. The Suprene
Court of Connecticut has concluded that a trial court has the
di scretion to appoint a guardian ad litem as well as a child
advocate when doing so wll assist the court in making its best
interest determnation. See Newman v. Newran, 663 A 2d 980 (Conn.
1995) . Both types of representatives are provided for in
Connecticut’s statutory schene. See Schult v. Schult, 699 A 2d
134, 139-40 (Conn. 1997). The Schult Court stated that one
representative is ordinarily sufficient for the child; however,
there may be circunstances in which a child should have both an
advocate and a guardian, such as when there are allegations of
child abuse and the parents "present drastically differing views of

the events."” 1d. at 140. In those instances, the Court agreed
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that the child should have an advocate for his or her w shes. See
id. at 142.

Simlarly, in Baw damann v. Baw damann, 580 N.E.2d 15, 22
(Chio App. 1989), the Chio Court of Appeals concluded that, when an
attorney is appointed to serve as a child s guardian and
representative, and a conflict arises between the child s w shes
and the attorney's views, the attorney nust be permtted to
wi t hdraw as guardian. The attorney would remain, however, as the
child s representative, or advocate, zealously representing the
client's position. See id. It was further noted by the Court
that, when an attorney withdraws as guardian, the trial court
should appoint a new guardian ad litem to chanpion the best
interests of the child. See id. at 23.

The Fam |y Court of the Gty of New York has utilized a nore
fl exi bl e approach, ruling that the role of the guardian ad litem
or law guardian, varies according to the age, intelligence, and

maturity of the child. See Scott v. Bruce, 509 N Y.S 2d 971, 973-

75 (Fam Q. 1986). The court explained that the guardian's
"primary duty . . . is to nmake the child' s w shes known to the
court." 1d. at 974. Nevertheless, the court maintained that the

| aw guardi an was not obligated to "advocate for the child s w shes
at the expense of his [or her] overall interests . . . ." 1d. at
975. Mbst inportant, the guardi an nust be "absol utely independent

of any influence from either parent [or] from other famly
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menbers,"” and the guardian nust have the flexibility to represent
the child in a manner appropriate for the child s age and nmaturity.
Id. Thus, the court observed that a nore mature child' s guardi an
may utilize a less objective role and give greater deference to the
child s wishes when making a best interest recommendation. See id.
at 974; see also Veazey, 560 P.2d at 390 (ruling that a mature
teenager’'s preference may weigh heavily in the guardian's
recommendation, but the guardian is not required to parrot the
child s w shes).

By contrast to the few states that allow for separate advocacy
of a childs wshes in limted circunstances, the mgjority of
states have adopted a hybrid approach for child representation
Under this approach, the guardian nust express to the court the
child s preferences; however, when the guardian's best interest
recommendation differs fromthe child s views, the guardian nust
advocate for the child' s best interest. See generally, Cark v.
Al exander, supra; Mller v. Mller, supra;, In re Marriage of
Hartl ey, supra; Ross v. Gadwah, 554 A 2d 1284, 1285 (N.H 1988); In
the Interest of J.P.B. and CR B., supra; In re Marriage of Rolfe,
supra; Mawhi nney v. Mawhi nney, 225 N.W2d 501 (Ws. 1975).

In declining to provide children with an additional attorney
to advocate their preferences, the courts have concluded that an
advocate’s presence at the custody hearing would rarely provide the

trial judge with relevant information that woul d not otherw se be
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reveal ed by the guardian’s report and the judge's interview with
the children. See Hartley, 886 P.2d at 672 (explaining that
numer ous avenues exi st for representation of the child s interest
and, thus, allow ng an attorney to advocate the child s views would
be *“duplicative and an unnecessary burden on the court”).
Addi tionally, the presence of another attorney in the courtroom
woul d increase substantially the conplexity, length, and cost of
the divorce proceeding. See MIller, 677 A .2d at 70 (noting that
divorce litigation would be “conplicated exponentially by the
i nvol venent of children as [represented] parties,” as they could
object to settlenent offers, participate in discovery, and cal
W tnesses on their own behal f”). Likew se, siblings with differing
opinions on custody and wvisitation could request separate
representation, further increasing the cost and conplexity of the
proceeding. See id. Finally, “[t]he narrow focus of an attorney
for the children, who would be obligated to carry out their
preferences regardl ess of the wi sdom of such a course, m ght well
increase the likelihood of a custody determination that is not in
the best interest of the children.” Id.

In light of the mnimal contribution a children’s advocate
could make to custody proceedings and the trenendous increase in
time and cost that would result fromallow ng children to have an
advocate, we hold that children are not entitled to an advocate for

their preferences in their parents’ custody dispute. As the dark
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Court wi sely observed, the costs of enploying an advocate for the
children’s wishes “would in every case conscript famly resources
better directed to the children’s needs outside the litigation
process.” Cark, 953 P.2d at 153. The trial court was correct,
therefore, to conclude that Austin and Vanessa were not entitled to
t he appearance of an advocate at the divorce proceedi ng.

Furthernore, even if we were to agree that a child advocate
would assist the trial court in nmaking its best interest
determ nati on, anal ogous case |law is unaninous that the trial judge
must appoint —or at |east approve —of the child advocate in order
to insure that the attorney is both conpetent to represent the
child and i ndependent of any influence fromthe parents or other
famly nenbers. See generally J.A R, 877 P.2d at 1334 (ruling
that a child s statutory right to counsel in custody proceedi ngs
includes the right to choose counsel, wupon the trial court’s
determ nation that the counsel is not “too closely aligned” with
either parent); In the Interest of AW, 618 N E 2d 729, 733 (Il1.
App.) (noting that, pursuant to statute, children are entitled to
representation by the attorney of their choice, subject to the
trial judge's approval), cert. denied sub nom People v. Frances
W, 624 N E. 2d 811 (I1l1. 1993).

In the case sub judice, the trial court observed that Carrico
was not a neutral representative. Carrico was not initially

contacted by the children, but rather, by either Alison or Alison’s
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friend. Likewi se, Alison’s parents are funding the representation.
Based upon the trial court’s observation that Carrico is of
“mommy’ s canp,” we note that, even if Austin and Vanessa were
entitled to an advocate, Carrico would not be permtted to serve as
their attorney. Consequently, the trial court properly concl uded
that the children were not entitled to representation by an

advocate for their preferences at the custody proceedings.

Finally, Austin and Vanessa urge that the trial court erred by
instructing Carrico that he may not speak with the children.
Comruni cations between attorneys and individuals represented by
counsel are strictly prohibited unless the attorney representing
the individuals has consented to the communication. Rule 4.2
(1999) of the Maryl and Rul es of Professional Conduct provides:

Rule 4.2 Communication Wth Person
Represent ed by Counse

In representing a client, a | awyer shal
not communi cate about the subject of the
representation wwth a party the |awer knows
to be represented by another lawer in the
matter, unless the | awer has the consent of
the other lawer or is authorized by law to do
So.

According to the coment followwng Rule 4.2, "[t]his Rule also
covers any person, whether or not a party [], who is represented by

counsel concerning the matter in question.”
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When a child is represented by a guardian ad litem other
attorneys are generally prohibited from conmmunicating with the
child absent the guardian’s consent. See Disciplinary Proceedi ngs
Agai nst Kinast, 530 N.W2d 387, 390-91 (Ws. 1995). 1In Kinast, the
attorney for the children’s nother conducted a five-mnute
interviewwth the children, while their nother was present. The
attorney did not, however, obtain perm ssion fromthe children’s
guar di an. The rule prohibiting unauthorized conmmunications “is
intended to protect litigants from being intimdated, confused or
ot herw se i nposed upon by counsel for an adverse party.” 1d. at
390. Thus, the Suprenme Court of Wsconsin ruled that the
attorney’s behavior violated the ethical rule barring such
communi cations in the absence of the guardian’s consent. See id.
at 391.

Austin and Vanessa are not parties to their parents’
litigation; they are represented by a guardian ad litem There is,
in their view, at |least a perceived conflict of interest between
what they believe is in their best interest and the guardian’s role
in making a recomendation to the court. As we previously noted,
t he Suprene Court of Wom ng observed in dark v. Al exander, supra,
“. . . the guardian ad litemfunctions as the court’s investigative
agent, charged with the sanme ultimate standard that nust ultimately

govern the court’s decision —i.e., the best interest of the

child.” 1d. at 152.
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Rule 4.2, al though indisputably applicable to the
representation by a guardian, contenplates |egal representation
where interference with the attorney-client relationship by outside
counsel inpedes acconplishnent of the client’s stated | egal
objectives and instructions to achi eve those objectives, on the one
hand, and where such interference underm nes the credibility of the
attorney of record with his or her client and erodes trust and the
confidential nature of the relationship between attorney and
client, on the other hand.

In the case of a guardian ad litem the overarching obligation
of the guardian is to act as an investigative armof the court and
aidit inits determnation of what is in the best interest of the
child. Inthis role, the guardian is |ess concerned wi th providing
counsel and advising the children and nore concerned with reporting
accurately the famlial history and rel ationships of the parties to
the dispute and the resulting inpact on the current and projected
future well being of the children. |In other words, the guardian’s
princi pal undertaking is to obtain information from and about the
children rather than dispense information to the children.
Utimately, the guardian submts to the court a recommendation
regardi ng what custody arrangenent the guardian believes wll
facilitate and pronote the best interests of the children. The
court may require the guardian to testify in support of that

recommendati on and conduct its own in canera interview of the
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children in an attenpt to reach the proper determ nation. In the
typi cal custody case, particularly where very young children are
i nvol ved, given the role of the guardian and the authority of the
court to probe beyond the submssions of the parties and the
guardian’s report, the |law contenplates that the interest of the
children are adequately protected and there is, therefore, no
necessity of the children to be provided with their own |ega
counsel

In the case at hand, we have held herein that the m nor
children are not entitled to be a party to the dispute; thus, they
have available to them for |legal consultation only the guardian.
Rule 4.2 of +the Rules of Professional Conduct proscribes
conmmuni cati on “about t he subj ect of t he [ guar di an’ s]
representation” which, in this case, is the custodial arrangenent
whi ch pronotes the best interests of the children. To be sure,
Carrico’s discussions with Austin and Vanessa were about the
subj ect of the representation in a technical sense; however, as we
have observed, the guardian’s primary task was to investigate and
obtain information from the children to be factored into the
guardian’s recomendation to the court. Carrico’s function,
limted by our present holding, is solely to dissemnate
information to the children, a function we do not believe could be
adequately performed by the guardian in her role as an

investigative arm of the court. VWiile the subject of the
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representation nmay be the same under Rule 4.2, we believe the
children, by reason of the court’s order prohibiting Carrico from
speaking to the children, effectively deprived Austin and Vanessa
—who were just shy of being young adults —of access to |ega
counsel with respect to matters not within the purview of the
guardian’s real mof responsibility.

W note that, wth respect to the l|lower court’s order
regarding contact with the children, the issue is nmuch broader than
the question of interfering with the guardian’s ostensible
representation of appellants. Rather, Carrico was ordered not to
speak to the children. It follows that, as a result of our hol ding
that the children do not enjoy the status of a party to the
di spute, the mschief MIller, supra, cautioned against, i.e.,
objection to settlenent offers, participating in discovery, calling
w t nesses on behalf of the children, and otherw se “conplicat[i ng]
[the litigation] exponentially” is not applicable. Mre inportant,
notwi thstanding that Carrico was retained by the nother and
mat ernal grandparents, ordering the children not to speak wth
counsel, without any limtations designed to prevent underm ning
the guardian’s authority is, in our view, overly broad and an abuse
of the court’s discretion.

We hasten to nake clear that we do not believe that the case
at hand is typical. Notably, appellants are aggrieved, not by the

failure of the guardian to convey to the court their preferences
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and concerns, but rather by their belief that their perceptions of
what is in their best interests are not being adequately and
precisely articulated. That the guardian has faithfully reported
to the court the preferences and concerns of the children, to the
best of her ability, is apparently not an issue. In this case,

given the guardian’s obligation to investigate and consider the
children's preferences, we believe the nore precise fornulation of

t hese preferences, couched in | egal term nology, could prove to be
a val uabl e resource to the guardian in preparing her recomrendati on
to the court. Additionally, counsel could provide assurances to
the children that relief they seek, not available as a result of

t hese proceedings, is not being denied themarbitrarily.

We are guided in our decision on this issue primarily by the
ages, intelligence, and maturity of Austin and Vanessa and our
belief that a void in their representation results from precl uding
them from participating as parties to the proceedings and the
nature of the role of the guardian as an investigative armof the
court. They seek the right to consult with privately retained and
conmpensat ed counsel because they have no rights to obtain personal
|l egal advice from the guardian or to instruct her as to their
obj ectives or to direct her in her course of action in achieving
those objectives. Carrico is neither likely to erode the
children's trust or confidence in the guardian or undermne the

guardian’s credibility. In other words, because of the peculiar
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role of the guardian as a de facto officer of the court, there is
virtually no potenti al of private counsel to interfere
detrinmentally with the relationship between the guardian and
appel lants. Al though the |aw recogni zes the necessity to act on
behal f of individuals below the age of majority, the disability
shoul d not preclude children who are mature and astutely aware of
and involved in the proceedings to determne their custody from
consulting with private counsel

Consequent |y, although we hold that Rule 4.2 of the Maryl and
Rul es of Professional Conduct applies to comunications with m nors
for whom guar di ans have been appoi nted, under the unique facts of
this case, we are not persuaded that private counsel should be
prohi bited fromconsulting with the children because of the ages,
intelligence, and maturity of appellants and the real or perceived
inability of the guardian ad litemto be the investigative arm of
the court and reporter of the children’ s preferences to the court,

whi | e simultaneously acting as advocate for appellants.

CONCLUSI ON

In sum we perceive that Austin and Vanessa are mature and
intelligent individuals. Neverthel ess, children, no matter how
mature and intelligent, are sinply not permtted to participate as
traditional parties in their parents' divorce actions. It is

unfortunate that Austin and Vanessa have becone so involved in this
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matter. There can be no doubt that it has been difficult enough
for each of these children to bear witness to their parents' battle
for custody and visitation. Rather than attenpting to mnimze the
traumatic effects of this divorce, their parents have gone to great
lengths to involve the children. W believe, however, that they,
as the persons nost affected by the proceedi ngs, should be accorded
the right to be informed as would be the right of any adult so
af f ect ed.

Al t hough Austin and Vanessa contend that they do not feel the
court is hearing their concerns,® we have found overwhel nm ng
evidence in the record show ng that the children's views are well
known by the trial court. The children have witten many letters
to the trial judge explaining why they prefer to live with their
not her and control any visitation with their father. In addition,
Kel l er has endeavored to state the children's preference with the
utmost clarity.

At the notion hearing, the trial judge explained that children
are ordinarily interviewed in chanbers by the presiding judge. He
added that there was no reason to suspect that these children would
be denied this opportunity to explain their preferences to him

Austin and Vanessa nmust understand that, by expressing their views

¢The children have not stated why they suspect the court has
not heard them W infer that Austin and Vanessa may feel this way
because the court's pendente lite order did not give them the
unstructured visitation they requested. It is inportant for these
children to renenber that it is the court's duty to do what is in
their best interest, even if it is not what they want.
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to the court directly, rather than as parties to the dispute, they
will fulfill their role in the proceeding. W have no doubt that,
inlight of their age, intelligence, and maturity, the judge wl|
gi ve thoughtful consideration to the children's wishes. It is the
j udge, however, not the children, their parents, or Keller, who has

t he Sol ononic task of determning what is in their best interest.

ORDER OF THE CI RCU T COURT FOR
CHARLES COUNTY DENYI NG
APPELLANTS RI GHTS TO SPEAK TO
ATTORNEY VACATED, JUDGVENT
OTHERW SE AFFI RMVED.

COSTS TO BE PAI D BY
APPELLANTS.



