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Stacy L. Azar appeals fromthe judgnent by an in banc panel of
the Grcuit Court for Wcomco County that reversed a trial court’s
grant of her notion for judgnent at the conclusion of appellee’s
case. The trial court had granted her notion based upon its
finding, that, as a matter of |aw, appellee, Ebony K Adans, had

been contributorily negligent.

FI NALITY OF | N BANC PANEL’ S ORDER

Before addressing the determtive issue, we nust resolve
appellee’s claimthat the case, as presented to this Court, |acks
finality. That claimis without nerit. Appel | ee argues that
because she prevailed before the in banc panel on the issue of
contributory negligence, the issue of primary negligence remains to
be resol ved and, therefore, there is no final judgnment. Appellee
fails to realize that finality is determned by the status of the
case at the conclusion of the trial court proceeding, not at the
concl usion of the in banc panel proceeding. The in banc panel sits
toreviewthe findings of the trial court and, as such, sits in an
appel |l ate capacity. W review both the correctness of the in banc
panel’s decision and the trial court’s finding. W explain.

The question of the finality and appealability of the
decisions of circuit court in banc panels was di scussed in Board of
Li cense Commirs v. Haberlin, 320 M. 399, 403 (1990). I n that

case, the Court was presented the sane question as is presented by



appel | ee,
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albeit the factual situation was sonewhat different.

Al t hough the Court in Board of License Commirs ultimately held the

in banc panel lacked jurisdiction in the first instance, it

nonet hel ess held that the decisions of such panels are final and

appeal abl e. Judge Eldridge, for the Court, stated:

The appel | ees assert that the in banc court judgnent is
not final because it did not termnate the circuit court
proceedings in this case. . . . W have today filed our
opi ni on in Dabrowski v. Dondal ski, 320 Md. 392 [(1990)],
whi ch holds that the Court of Special Appeals erred in
di smssing the appeal in that case and which vacates the
judgnent of the Court of Special Appeals. For the
reasons set forth in our Dabrowski opinion, and in Estep
v. Estep, 285 M. 416, 420-421 (1979), it is clear that

t he

judgnment of the in banc court was final and

appeal abl e.

Haberl i n,

Dondal ski

320 Md. at 403 (footnote omtted). | n Dabrowski v.
320 Md. 392, 395-96 (1990), the Court of Appeal s stated:

It is clear that the decision of the court in banc

was a final order appealable to the Court of Special

Appeals . . . . Qur decision in Estep v. Estep, 285 M.
416, 420-421 (1979), is depositive. . . . In Estep .
this Court . . . stated:

“If, as petitioner has suggested, the Court of
Special Appeals dismssed the appeal to it as
interlocutory because the court in banc, after
reversing the circuit court’s decision, remanded
the case for further action on the respondent’s
petition for nodification, such a ruling . . .
would be in error. . . . [T]he court in banc acts
only as an appellate tribunal so that its decisions
are not those of a reconsidering trial court but
are reviewable as final appellate judgnents.”
[Ctations omtted.]
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See also Estep v. Estep, 285 Md. 416, 421 (1979) (“T]he court in
banc acts only as an appellate tribunal so that its decisions are
not those of a reconsidering trial court but are reviewable as
final appellate judgnents.”(footnote omtted)); Geen v. State, 96
Md. App. 601, 606 (1993) (“An in banc panel is regarded as an
appel | ate body, separate fromthe circuit court that rendered the
deci sion under review, because the proceeding before it is a
substitution for the direct appeal to this Court.”).

Just as a decision of this Court, reversing or vacating a
trial judge's grant of such a notion, would not affect either the
finality of the original trial court order or the ability of a
party before us to seek certiorari fromthe Court of Appeals, the
in banc court’s decision did not affect the finality of the trial
court’s judgnent nor does it limt this appellant’s ability to
present these issues for our review! It is clear that the in banc

court’s decision in this case is appeal abl e.

RESCLUTI ON
We shall now review the in banc court’s holding and the tri al
court’s finding. |In that respect we perceive that this case is in

an unusual posture.

1

panel .

The current appellant was the appellee before the in banc



- 4 -

At the in banc court proceeding, the parties proceeded on
appellee’s Petition and Menorandum Respondent’s (appellant’s)
Menor andum of Argunent, and the oral argunents of both parties.
Appel | ee asserts, and appellant does not reply otherw se, that
there was no trial transcript presented to the in banc panel
Accordingly, the in banc court relied solely on the petition, the
response, and the oral argunents of the parties. Qur appellant,
however, has included in the extract before us a trial transcript,
or portions of one, upon which she and the current appellee base
portions of their argunents before this Court. | nexplicably,
appel l ant has not included a transcript of any part of the ora
argunents before the in banc panel. To conmpound the problem the
in banc panel, in its resolution, proffered no reasons for its
holding that the trial court had erred in granting appellant’s
notion for judgment.

Normal |y, we mght be required to next address whether we are
l[imted in our review of the in banc court’s decision, to the
material presented to it, or whether it is appropriate for us to
expand our review to include evidentiary matters not presented to,
and thus not considered by, the in banc court. In this regard we
have found no prior cases delineating or limting the scope of our
review. There are several general statenents, in addition to those
menti oned above, that could be liberally construed to require this

Court to treat appeals from in banc courts in the same way as
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appeals fromthis Court to the Court of Appeals are governed by the
Maryl and Rul es and the cases. Because these statenents are dicta,
and only of marginal applicability here, they offer little
gui dance.

I n Washabaugh v. Wshabaugh, 285 M. 393, 399 (1979), the
Court of Appeal s not ed:

Al t hough the proceeding before a court in banc tends to
be informal, the case usually being submtted on the
record without filing formal briefs or record extracts .

at present Rule 510 bl? does require the subm ssion
of a witten exception fully presenting the | aw and the
facts concerning the reserved issue to the trial judge
for his signature. After a point or question has been
properly reserved . . . it can be abandoned . . . [so
long as the in banc court has not nmade its
determ nation], but once a determnation is nmade by the
court in banc, its decisionis final as to the party who
sought review by that court. This is not the case with
the nonnoving party, however, for he is entitled to
further appellate review of a decision of the court in
banc that is adverse to his interests. [Enphasis added;
citations omtted.]

In discussing its certiorari role in the in banc court
appel | ate process, the Court of Appeals in Estep noted:

There being no statutory provision relating to section
22's grant of an appeal of right to the nonnoving party
who | oses before a court in banc, such an appeal would
necessarily have to conform to the normal appellate
procedure established by the legislature and thus be
taken to the Court of Special Appeals, with this Court
exercising jurisdiction only upon the issuance of a wit
of certiorari.

285 Md. at 420-21 n. 4

2 Maryl and Rul e 2-551 replaced former Rule 510.
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In Buck v. Folkers, 269 M. 185, 187 (1973), the Court of
Appeal s stated: “Qobviously, in the limted area of permssible
appeal to this Court, the parties nust conply with the Mryl and
Rul es of Procedure governing such appeals.” Maryland Rule 2-551
(h), provides sinply that “the decision of the [in banc] panel does
not preclude an appeal to the Court of Special Appeals by an
opposing party who is otherwise entitled to appeal .”

This rul e does not resolve the quandary, i.e., are we, when
reviewing a decision of an in banc court, limted to the record
presented to the in banc court, or may we consider the transcripts,
pl eadi ngs, and evidence fromthe trial court proceedings. W have
found no rule governing the scope of our review of an in banc
court’s action. An in banc court is, however, an appellate
tribunal. It is subordinate to this Court just as we are
subordinate to the Court of Appeals. Wen the appellate process
commences via the in banc court route, that court is, as to this
Court, in the case where an appellee at the in banc level files a
further appeal, an internediate appellate court. That fact,
however, also offers little help in resolving what it is that we
are review ng and what constitutes the record upon which our review
is to be based. The issue is whether our reviewis |limted to the
record before the in banc panel or whether we nmay review the entire

record of the trial court proceedings.
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In one of our relatively recent cases, we were called upon to

di scuss the nature of an appeal to an in banc panel froma trial

court that had reviewed a decision of an adm nistrative agency and

had reversed the agency’s deci sion. W noted in General Mdtors
Corp. v. Bark, 79 Md. App. 68, 70-71 (1989):

At every level reached on this escalator of judicial
review, it is necessary to identify the appropriate
standard of review As we | ook down one stagel® to the
deci sion of the in banc panel, identifying the standard
is easy. The in banc panel was enjoined to exam ne the
deci sion of Judge Hammerman exactly as we would be
constrained to examne it, had the appeal been taken
directly to us.[

An appeal to an in banc panel is an alternative
avenue of appellate review The forum may be different,
but the restraints upon the process are the sane.
Neither the in banc panel nor we may relevantly ask
whet her we woul d have reached the sane deci sion as that
reached by the circuit court. Neither it nor we have any
i ndependent or de novo fact-finding responsibility or
prerogati ve. As to fact finding, we should both be
concerned only with whet her Judge Hanmerman was | egal ly
in error. The in banc panel held that he was; we hold
that he was not. That difference. . . is the result of
our differing views as to the proper standard of review
t hat Judge Hamrer man shoul d have enpl oyed, in the first
instance, in handling the appeal from the Wrkers’
Conpensation Comm ssion. [Citations omtted.]

As can be seen, Bark addresses the standard of review of in

banc panels reviewi ng decisions of trial courts that are thensel ves

® In the case sub judice we are |ooking up one stage. The
standard of review “up” a stage may well be different then the
standard “down” one stage.

* This does not answer how we are to conduct our review when the
appeal, as in the case at bar, is not directly to us, but
indirectly with the internediate step of the in banc revi ew
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sitting in an appellate capacity, i.e., an appeal of admnistrative
agency acti ons. It does not resolve the present question. Do we
review the actions of the in banc court on the record before it, or
do we review the findings of the trial court on its record?

Thankful |y, we need not now resolve that difficult question.
We perceive that if we are reviewing the decision of the in banc
court on either the evidence before it or the evidence as
suppl emrented by additional portions of the trial court record
presented to us, its decision was appropriate. Al ternatively,
based upon the portions of the trial court record presented in the
extract, if we are nerely repeating an appellate review of the
trial court’s action, we hold that it erred in granting appellant’s
nmotion for judgnent. We shall explain after we very briefly
discuss the lawin regard to the granting of notions for judgment.

We stated the proper analysis a trial court should undertake
inruling on notions for judgnment in Janes v. CGeneral Mtors Corp.,
74 Md. App. 479, 484-85, cert. denied, 313 Md. 7 (1988):

[When ruling on a notion for a judgnent the trial judge

must consider the evidence, including the inferences

reasonably and logically drawn therefrom in the |ight
nost favorable to the party against whomthe notion is

made. If there is any evidence, no matter how slight,
legally sufficient to generate a jury question, the
notion nmust be denied. . . . An appellate court review ng

the propriety of the grant or denial of a notion for
judgnent by a trial judge nust conduct the same anal ysis.
[ Enphasi s added; citations omtted.]

Thus, if there are any disputed issues of fact, Maryland Rule 2-519

precludes the trial court fromresolving them unless there is no
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jury. See @rrison v. Shoppers Food Warehouse, 82 M. App. 351
354 (1990).

The docunents before the in banc court included assertions
that | end support to the position of that tribunal. In appellee’s
Petition to the in banc court, she nmade certain assertions. She
stated that she was famliar with the area in question and the
intersections at issue that were controlled by traffic signals. On
the day in question, prior to the accident, she properly crossed
the divided nmultilane highway at the intersection controlled by a
traffic signal by using the crosswalKk. She then proceeded
approximately mdblock to a | ocal store. Because she wanted to take
a qui cker route hone after she left the store, she proceeded to the
edge of the road to cross there and avail herself of a nore direct
route. Prior to crossing at mdblock, where there was no
crosswal k, she looked to her left in the direction of the
sout hbound oncom ng traffic before comrencing to cross to the
center turn lane for north and south bound traffic (but not a turn
| ane for crossing traffic). She also observed no northbound
traffic close enough to cause her any concern for her safety. She
observed that the southbound, oncomng traffic was stopped by the
traffic signal. That traffic was, in fact, stopped at that stop
light. Appellee concluded that it was, therefore, safe for her and

her brother to cross at m dbl ock. She then began to cross the road.
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As she was crossing, appellant’s car was on the ot her side of
t he highway. The car was stopped at the exit froma Burger King
| ocated on the opposite side of the highway. Appellant’s car was
sitting at a right angle to the highway and had no directional
signals indicating that it was about to cross the northbound | anes
of the highway and nake a left turn onto the southbound | ane. At
this point, the point when appellee began to cross the highway,
there was nothing to indicate that it was unsafe to do so.
Appel l ant’ s car was not even on the roadway. According to all of
t he evidence, there was, at that tinme, no oncomng traffic.

Appel l ant was at the exit driveway fromthe Burger King when
appel | ee began to wal k across the road. She |ooked to her left and
right and then left the Burger King and proceeded across the
nort hbound | anes into the center of the highway. At that point,
appellant directed her attention to the right, towards the
direction of any possible southbound traffic. Determ ning, as had
appel l ee, that there was no southbound traffic so close as to
i npede her left turn onto the sout hbound | anes, appell ant proceeded
to her south and struck appellee, whom she had not seen prior to
t he poi nt of inpact.

The statenent of facts in appellant’s brief before this Court
contains no additional substanti al fact ual di stinctions.
Accordingly, whether we are limted to the evidence before an in

banc panel when a subsequent appeal is taken is, under the
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circunstances here present, of little consequence. W can resolve
this case w thout resolving those i ssues we have nentioned rel ati ng
to the nature of the review process.

Appel | ant here bases her entire argunent on a |ine of cases
hol di ng that “pedestrians who are struck outside of crosswal ks by
vehicles which they fail to look for or see are quilty of
contributory negligence as a matter of law” She cites Dix v.
Sponpi nato, 278 M. 34 (1976); United States Fidelty & Quar. Co. V.
Royer, 230 Md. 50, 54-55 (1962); Canpbell v. Jenifer, 222 Ml. 106
(1960) and ot her cases in support of her contention. Appellant is
correct as to the cases that so hol d.

As we perceive the instant case, however, there remained a
factual issue for the trier of fact. Under these specific
circunstances, there was evidence that appellee |ooked in every
di rection possible. She contenplated the possibility of oncom ng
traffic and ascertained that there was none. Should she have known
that a vehicle stopped at the exit driveway of a fast food
restaurant across the street, with no directional indications
apparent, was about to cross two northbound | anes and a center turn
| ane and then proceed in a southerly direction? Under these
circunstances, a trier of fact could have determ ned that, at the
poi nt where appellee began to cross the highway, there was no
oncomng traffic that had the right-of-way. At that point,

appel  ant was not even on the highway. At that point, a reasonable
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fact finder could have concluded that appellee was not
contributorily negligent by reason of any failure to yield.

In Jenkins v. Charles County Bd. of Educ., 21 M. App. 1
(1974), a case involving the right-of-way as between favored and
unf avored vehicles, the substantive issue was whether the favored
driver was contributorily negligent. We held that the facts in
that case did not make it “‘the the rare case when the issue of
contributory negligence on the part of the favored driver is
properly submtted to a jury.'” ld. at 12 (quoting Creaser V.
Ownens, 267 M. 238, 245 (1972)). \VWhile in the instant case the
factual reverse of Jenkins exists in that the issue is whether the
al l eged contributory negligence of the nonfavored party should have
been submtted to the jury, our comments in that case are of sone
rel evance.

I n Jenkins, a Geyhound bus was approaching an intersection on
the shoulder with its left turn signal operating. It had a green
light. Jenkins, traveling in the right hand | ane, proceeded past
the Greyhound bus, intending to go on through the intersection on
the green light. As he cleared the G eyhound bus, he saw for the
first tinme that a school bus was proceeding fromhis | eft against
the red signal through the intersection. Jenkins's truck and the
school bus collided. The trial judge granted Jenkins’'s notion for
a directed verdict that Jenkins was not contributorily negligent as

a matter of law. The Board of Education appealed to an in banc
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panel . The panel reversed the trial judge, and we, in turn,
reversed the in banc panel. In doing so we nmade certain statenents
relevant to the factual situation that confronted appellee in the
case sub judice. W said:

[E]ven at the point of his first observation, the favored

driver had no basis for a belief that the unfavored
vehicle woul d be driven into the path of his vehicle.

: On the facts shown by this record Jenkins had

the right to assune that the school bus, in a place of

safety by the grass plot, would remain there and yield

the right of way.

ld. at 11-12.

The case sub judice is, noreover, distinguishable fromDix v.
Spanpi nato, 278 Ml. 34 (1976), and the line of cases nentioned
t herei n. In Dix, there was no evidence that the pedestrian
crossi ng between crosswal ks attenpted to observe onconming traffic.
The plaintiff crossed the first |ane of a highway after one of the
def endants, Ms. Horak, had given a hand signal to do so. As the
plaintiff crossed the |ane, she was struck by Ms. Spanpinato’s
car. The Court of Appeals, in regard to the plaintiff’s
negl i gence, stated:

“This Court has often held it to be contributory

negligence as a matter of law for a pedestrian to | eave

a place of safety for a position of peril between street

crossings, thereby contesting the right of way of

vehicular traffic then in the street.” Vokr oy .

Johnson, 233 MI. 269, 273-74 (1964); see al so Leonard v.

Hanson, 225 Md. 76, 79 (1961); Canpbell v. Jenifer, 222
Md. [106,] 111 [(1960)].
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Mss Dix attenpts to skirt the rule of these cases by her
contention that because Ms. Horak stopped the Vol kswagen
bus and waived Mss D x on, Ms. Spanpinato should have
been alerted by this circunstance, but instead did
nothing to avoid hitting Mss Dix. The fallacy in this
argunent is that Mss D x, by her own testinony, admtted
that she never saw Ms. Spanpinato's car, which can only
mean that Mss Dix either never |ooked or did not see
when she did | ook before she left a place of safety in
front of the Vol kswagen bus, Henderson v. Brown, 214 M.
463, 472 (1957).

Dix, 278 M. at 37-38 (enphasis added). The Court ultimately held
that, on the facts presented, Ms. Horak’ s conduct did not present
a jury question.

In Boyd v. Sinpler, 222 M. 126 (1960), the accident took
pl ace on the main street of a small town when a highly intoxicated
driver was operating a vehicle at an estimated speed of 45 to 65
m | es per hour. The victimshould have been clearly visible to him
before he hit her. This Court, speaking through Judge (later Chief
Judge) Prescott, said:

The above does not describe a situation where the
pedestrian was disputing a notorist's right of way; Ms.
Boyd was unquestionably using every neans at her command
to accord the notorist the right of way, irrespective of
whet her she or the defendant had it at the point of
col I'i sion.

We have pointed out above that the statute creates
no presunption of negligence on the part of a pedestrian
crossing between intersections, although it does place
upon the pedestrian the duty of exercising a great anount
of care for his own safety. And we are unable to
concl ude that persons of ordinary and reasonabl e m nds
woul d all agree that Ms. Boyd's standing in the highway
talking to her friend, under the circunstances described
above, or her attenpt to reach safety, constituted
negl i gence upon her part.



ld. at 132.

In the present case, once appellant turned left into the
sout hbound | anes, she, at that point, had the right-of-way; until
that tinme, she was entitled to no right-of-way at all. She struck
appel l ee alnost immediately. At trial, a question may well have
exi sted as to whether appellant sufficiently had achieved a favored
status at that tine so as to assert a right-of-way. |In order to
justify a finding of contributory negligence on the part of the
appel lee, it would be necessary to determ ne that appellee should
have assunmed appell ant, whose vehicle was then stopped across a
five-lane highway with no indication that it was going to exit
across the northbound lanes and turn left into the southbound
| anes, would do just that. That, however, is a severe burden to
pl ace on pedestri ans.

Additionally, as we have indicated, there was anpl e evidence
from which the trier of fact could have found that appellee did
| ook for traffic with the right-of-way when she began to cross the
road. At that point appellant, based upon the facts presented to
this court, was not yet a favored driver because she was not then
on the road. To reiterate, in Dix, Ms. D x never |ooked. 1In the
case at bar, appellee |ooked and saw that there were no cars
travel i ng sout hbound, i ncluding appellant’s.

We note that we are not persuaded that the long Iine of cases

mentioned in appellant’s brief, including Witt v. Dynan, 20 M.
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App. 148 (1974), create a per se contributory negligence rule
anytime a pedestrian is attenpting to cross a street between
i ntersections containing crosswal ks. As we perceive the case |aw,
it inmposes a burden on such pedestrians to |look for and yield to
approaching traffic that a pedestrian should see or be aware of.
There may well be, fromtinme to tinme, instances where a pedestrian
cannot, by due and required diligence, foresee that a vehicle wll
enter a highway and assert a precipitous right-of-way, as did
appellant in the case at bar.

In these and in simlar instances, a pedestrian may not be
contributorily negligent. In this case we agree with the in banc
panel that the issue of contributory negligence was for the trier
of fact and was not determnable as a matter of |aw Had the
appeal been taken directly to this Court, the result would have
been the sane. W shall affirmthe in banc panel’s reversal of the
trial court’s granting of appellant’s Mtion for Judgnent and
remand the case for a newtrial.

We have noted the interrel ationship between appeals to in banc
panels (“the poor man’s [person’s] appeal”) and to this Court.
Many interesting questions arise out of this relationship. Wat
happens if one side appeals an issue to an in banc panel and the
ot her side appeals the sane or a different issue directly to this
Court? Does the one prevail that gets to the courthouse first? |If

the different sides are appealing different issues, can each appeal
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to the tribunal of its choice, i.e., can there be parallel appeal s?
| f the appeals are taken on the sanme day, where does the case go?

| n Dobson v. Milcare, 26 MI. App. 699 (1975), during the trial
itself, one party objected to the adm ssion of expert nedica
testinony. The excepting party imedi ately reserved that issue for
review by an in banc panel, but the trial continued until the jury
reached a verdict. The in banc panel then reviewed the reserved
questi on. Under those circunstances, even nore interesting
guestions arise: Does the imedi ate reservation of questions during
the trial itself affect the ability of either party, especially the
nonreserving party, to appeal directly to this Court after the case
is finally resolved at trial? |Is it appropriate to make such an
i medi ate reservation? Is it premature? |If it is not premature,
does the reservation divest the trial court of jurisdiction? What
tribunal has jurisdiction? |In Dobson we made no comment on the
unusual procedure utilized during the trial stage.

We have found no cases resolving the potential problens we
have described in respect to further appellate review after in banc
decisions. Luckily for this panel of this Court, we have been able
to resolve this case without having to resol ve those issues. W do
note, however, that the use of in banc panels, in relation to
earlier years, now occurs with sonme frequency. The matters we have

not been required to address surely will be presented again. This
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area would appear to be one the Rules Committee may need to

addr ess.

JUDGVENT OF THE [N BANC PANEL
AFFI RVED; TRI AL COURT’ S GRANTI NG OF
PLAINTIFF'S MOTION FOR  JUDGVENT
REVERSED, COSTS TO BE PAID BY

APPELLANT. ®

® Judge Truitt, during pretrial proceedings, had denied
appellant’s notion. The trial judge, in granting appellant’s
nmotion, comented that he had been a trial judge |onger than Judge
Truitt. Judge Truitt was a nenber of the in banc court. Neither
party raised before us the propriety of Judge Truitt being a nenber
of the in banc panel. At the tinme of the enactnent of Article IV,
section 22 of the Constitution, sone and perhaps nost circuits were
conprised of three judges. The constitutional provision appears to
permt the judge whose ruling is reserved to the in banc panel to
be a nenber of the panel. Maryl and Rule 2-551 directs that the
trial judge not be a nenber of the panel. Nei t her provision
provi des a concl usive answer as to whether a judge who heard and
deci ded pretrial notions on the identical issue should be on the in
banc panel. As this issue was not raised, we shall |eave Judge
Truitt where we found him



