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The initial trial of appellant, Moul oud Baby, on charges of
first—degree rape and related offenses, held in the Grcuit Court
for Montgonery County on August 23-27 and 30-31 and Septenber 1,
2004, ended in a mstrial due to a hung jury. At aretrial in the
Circuit Court for Mntgonmery County (Scrivener, J.), held on
Decenber 13-17 and 20-21, 2004, he was convicted of first-degree
rape, first-degree sexual offense and two counts of third-degree
sexual offense. On February 17, 2005, Baby was sentenced to a term
of fifteen years inprisonnent, with all but five years suspended
and five years probation upon his release. Fromthe convictions
and sentences, appellant files this appeal presenting the foll ow ng
three issues for our review

l. Whether the circuit court erred by refusing
appel lant’s request to instruct the jury that it should
return a verdict of not gqguilty of rape if it was
persuaded by the evidence that the conplaining wtness
consented to sexual intercourse, but w thdrewher consent

after penetration;

. Whether the circuit court erred by denying
appel lant’ s request to renove a juror who indicated that

he had read a newspaper article about the case; and

[l Whet her the circuit court erred in denying
appel lant’s notion in lIimine to exclude expert testinony

in reference to “rape trauma syndrone.”

For the reasons set forth, infra, we shall reverse the

j udgnments of conviction and remand for further proceedings.

FACTUAL BACKGROUND

At trial, the conplaining witness, J.L., testified that, at

the tinme of the incident at issue, she was an eighteen-year-old



student at Montgonery College. On the night of Decenber 13, 2003,
acconpani ed by her best friend, Lacey, she went to the MDonald s
Restaurant |ocated in Montgonery Village. Appel  ant, Lacey’s
younger brother and her boyfriend at the tine were all friends.

When J. L. and Lacey were about to |eave, appellant, who was
si xteen years old at the time, prevailed upon J.L. to give himand
a friend, Mke, a ride in her Chevrolet Cavalier, which she had
owned for approxinmately seven nonths. M ke and anot her person
identified as an “H spani c boy” were passengers in the back seat of
the car. Wen the group arrived at its destination, a comunity
center believed by themto be the site of a party, they discovered
there was no party. The Hispanic boy alighted fromthe vehicle and
| eft the group.

During the return trip to MDonald s Restaurant, the
conpl ainant conplied with appellant’s request to park briefly near
an apartnment conpl ex, thereafter proceedi ng back to the restaurant.
The conpl ai nant conplied with appellant’s second request to stop at
another location in a townhouse devel opnent near the MDonal d s
Restaurant, where all of the passengers alighted fromJ.L.’s car
and proceeded toward a clearing between two townhouses. As
appel  ant and M ke snoked marijuana, they di scussed the possibility
of getting a hotel room noting that the boys were too young, but
the girls could get a room

Upon their arrival at McDonal d’s, Lacey |left the group to join

a friend, after which the conpl ai nant agreed to drive appel | ant and
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M ke to a residential neighborhood where she parked her car. The
conpl ai nant conplied with the request of appellant and Mke to sit
bet ween them on the back seat of her car. M ke put her hand down
in his pants and asked her “to lick it.” Appellant then asked her
to expose her breasts; when she did not conply, he fondled her
breast with his hand.

After J.L. acquiesced to the boys’ insistence that they stay
ten nore mnutes, she found herself on her back wth appellant
renmoving her jeans and MKke sitting on her chest, attenpting to
place his penis in her nouth. After she told themto stop, the
pai r noved her around so that her body was up in appellant’s |ap as
he held her arnms and Mke tried to insert his penis in her, but
briefly inserted it into her rectumby mstake. After Mke again
tried to insert his penis in the conpl ainant’s vagi na, appel |l ant
inserted his fingers in her vagina. After appellant exited the
car, Mke inserted his fingers, then his penis into her vagi na.

M ke then got out of the car and appellant got in. Appellant
told J.L. that it was his turn and, according to the conpl ai nant,
the follow ng transpired:

Q [ASSI STANT STATE'S ATTORNEY]: And what else did he
say?

A. He, after that we sat there for a couple seconds and
he was like so are you going to let ne hit it and I
didn't really say anything and he was like | don’t want
to rape you.



Q So when [appellant] said | don’t want to rape you
did you respond?

A. Yes. | saidthat as long as he stops when | tell him
to, then -

Q Now, that he coul d?

A Yes.

Q D dyou feel like you had a choice?

A Not really. | don’t know  Sonething just clicked
off and | just did whatever they said.

Q Now when you told [appellant] if | say stop,

sonething like that, you have to stop. Wat did he do
after you spoke those words?

A. Well he got on top of nme and he tried to put it in
and it hurt. So | said stop and that’s when he kept
pushing it in and | was pushing his knees to get off ne.
Q You were on your back and he was on top of you?

A.  Yes.

Q Did he stop pushing his penis into your vagi na?

A.  Not right away.

Q About how long did he continue to put his penis into
your vagi na?

A.  About five or so seconds.

Q And then what happened?

A.  And that’s when he just got off ne and that’s when
M ke got in the car.

J.L. testified that appellant continued for five or ten

seconds, but she did not believe that he had ejacul ated. She



testified that, as the trio proceeded back to McDonal d’ s, appel |l ant
asked her to “jack himoff,” but, although she refused, she did
give him her tel ephone nunber. After obtaining Lacey' s cell
t el ephone nunber from appellant, J.L. called her and said she was
okay and would be there (at McDonald s) in a couple of seconds.
M ke parked the car across the street from McDonal d’s and hugged
J.L. before he and appell ant depart ed.

Thereafter, the conplainant drove Lacey to Shoppers Food
War ehouse, where they net J.L.’s nother and then proceeded to
Lacey’s house after helping J.L.’s nother to shop. Upon arriving
at Lacey’s house, the conplainant responded in the negative to
i nquiri es about what was wong from Lacey’s brother, but related
what had happened to Lacey’s nother. After the police were call ed,
J.L. went to the hospital to be exam ned.

Testifying on behal f of the State was Boston Col | ege Prof essor
of Nursing Ann Burgess, whose expert testinmony was offered to
explicate to the jury the rape trauma syndrone, a condition
associated with post-traumatic stress disorder. Appel I ant had
filed a notion in limine to exclude her testinony.

The follow ng hypothetical was presented to Burgess by the
prosecut or:

Here’s the hypothetical. Pl ease, Doctor, assune

t hat you have a young woman who was socializing with her

best friend and she net two nmal e acquai ntances through

ot her social contacts and she thought both of these
peopl e were harmnl ess.



Assune now t hat she found herself alone in a parked

car wwth these two young nen. Assune pl ease that she was

tricked into going into the backseat of the car,

supposedly to have a conversation, |ook at a book or a

magazi ne. However, assune that instead of having that

conversation, the two nen grabbed her, held her down and
forced her to submit to nultiple sexual acts, including
sexual intercourse.
Dr. Burgess attributed conplainant’s failure to resist and failure
to imMmediately report the incident and giving her hone tel ephone
nunber to her assail ant to behavi or consistent with the rape traunma
syndr one.

Lacie S. testified that she and J.L. dism ssed the suggestion
by appellant and M ke that they get a hotel roomas “normal teen
talk” and that J.L. had said that she told themto stop and they
di d not.

Forensi ¢ nurse exanm ner Tracey Ei chel berger testified that her
exam nation of the conplainant on the norning after the alleged
rape revealed a small laceration in the vaginal and in the ana
area. Dr. Julia Lojoie, upon exam nation of nedical photographs,
descri bed one of the | acerations as a centineter | ong and the ot her
as one and one half centineters. Karolyn Tomarksky found no senen
or spermon vagi nal and anal swabs taken from the conpl ai nant.

Appel lant’ s testinony, although at variance in material
respects fromthat of conplai nant, was surprisingly consistent. He
was sixteen years old and a student in the eleventh grade at the

time of the incident. The conplainant agreed to drive appellant,

M ke and a Spanish boy to a party. After the Spanish boy left



them they discovered there was no party. On their return trip,
t he conpl ai nant parked her car in a residential neighborhood and
they all got out. Appel lant and M ke snoked nmarijuana and
suggested getting a hotel room given that the girls were old
enough to rent a room \Wen they began di scussing sex, appellant
produced three condons. Lacey told the others that she did not
want to acconpany them

After driving Lacey back to the MDonald s Restaurant, the
conpl ai nant drove to a residential area and parked her car. J.L.
clinbed into the back seat between appellant and M ke, whereupon
the latter put the conplainant’s hand in his pants. After the
conpl ai nant refused appell ant’s request to expose her breasts, M ke
asked appellant for a condom and told himto get out of the car.
After waiting outside of the car for approximately fifteen or
twenty minutes, Mke enmerged fromthe car and said that he "just
hit that,” an expression connoting that he had had sex with the
conpl ai nant. Appellant then related his version of what occurred
when he entered the conpl ainant’s car:

Q Wen you got in the car, what, if anything, did you
say or do?

A. | asked her if she was going to |l et nme have sex with
her .

Q Wiat exactly did you say?
A. | said, “Are you going to let nme hit that?”
Q And what does that nean to you, “Can | hit that?”

A. Have sex.



Q Wat, if anything, did she say?

A She said yes, as long as | stop when she says to.
And then | said, “I’"mnot going to rape you.”

Q D d you feel that was perm ssion?

A.  Yeah, | thought that that was perm ssion.

Q Wiy did you say “lI don't want to rape you”?

A. Just to, because she said, “Stop when | say to,” just

to tell her that. It’s kind of like to confirm the

per m ssi on.

Appel | ant took out a condomand put it on. J.L. laid down on
t he back seat. Appellant placed hinself between her | egs and tried
to put his penis in. He testified that the foll om ng occurred:

Q Wuat did you do with your penis?

A | triedto put it in.

Q Do you know where it was touching or what happened to
it?

A. No. After | triedto put it in once, it wouldn't go
in. | didn't feel nothing there.

Q Wiat happened? Wat did she say or do?

A.  And then she sat up. She was like, “It’s not going
to go in,” and that’s when, after she sat up and said
“It’s not going to go in,” that’s when | took off the
condomand | put it in ny pocket and then knocked on the
wi ndow for M chael to cone in.

Q Wio said, “It’s not going to go in?” You or her?
A.  She did.

Q Wien she sat up, what did that nmean to you?

A. That neant stop.

Q Did she say “Stop”?



No, she didn’t. She just sat up.
And you took that to mean stop?
Yeah.

When she sat up, did you try to put it in again?

> O > O »

No, | didn't.

According to appellant, he stopped immediately and never
ej acul at ed when the conpl ai nant sat up.

According to appellant, after Mke drove J.L.’s car back to
McDonal d’ s, she gave appel | ant her tel ephone nunber and hugged M ke
as she got out of the car. Thereafter, J.L. and Lacey drove away.

At the conclusion of the evidence, the trial judge instructed
the jury as follows regarding evidence of “consent” to negate a
charge of sexual assault and the force required to sustain a
conviction for rape:

The anount of force necessary depends upon the

ci rcunstances, and no particular anmount of force is

required but it nust be sufficient to overcone the

resi stance of the victim You nust be satisfied that the

victim either resisted and that this resistance was

overconme by force or threat of force or that the victim

was prevented fromresisting by force or threat of force.
The victim nust have resisted to the extent of her

ability at the tinme unless her resistance or will to
resi st was overcone by force or fear that was reasonabl e
under the circunstances. Finally, “consent” neans

actually agreeing to the sexual act rather than nerely
subnmitting as a result of force or threat of force.

After the jury began its deliberations, it submtted two notes
which read, “W're not close but would |ike to stay” and “Can we
have until 10:30?” Shortly thereafter, a third note was read into

the record: “If a female consents to sex initially and, during the
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course of the sex act to which she consented, for whatever reason

she changes her mnd and the, “I think it is, “man continues until
climax, does the result constitute rape?”

Appel l ant’ s counsel argued that the court should respond in the
negati ve whereupon the follow ng colloquy transpired:

[ APPELLANT' S COUNSEL]: Yes. To me, the clear
answer, the unequivocal answer to this question is no.
Why? Because they ask, “If a fenmale consents to sex
initially and, during the course of the sex act to which
she consented - -” That neans that the woman consented
to the penetration. She consented to the penis going
i nto her vagi na.

The State argued that any slight intrusion into the
vagina is rape. Here, this wonman in the note consented
to sex and allowed a penis to go into her vagina. This
is during the sex act. During the sex act, the nan
ej acul ates, but the penis is inside of her when you read
the note. To ne, the clear answer to this question is no
because she consented to the male penetration. It is in
her by consent.

THE COURT: Let ne say this. That is what you are
assumng this note nmeans, but | don’t know that that is
what it neans. That is the problem

[ APPELLANT' S COUNSEL]: Well, it says - -
[ ASSI STANT STATE' S ATTORNEY]: No.

[ APPELLANT S COUNSEL] : - - she consents to sex
initially - -

THE COURT: Wat does that nean?

[ APPELLANT' S COUNSEL]: - - and during the course of
the sex act, she changes her mnd, which neans she is
havi ng sex - -

THE COURT: That is what you think it neans, but |
don’t know that that is what it neans - -

[ ASSI STANT STATE' S ATTORNEY]: Ri ght.
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THE COURT: - - that is the problem | amgoing to
have to, | think, respond that | am unable to answer
their question as posed and that they should reread the
instructions as to - -

[ ASSI STANT STATE'S ATTORNEY]: The el enents, read
t he instructions.

THE COURT: - - as to the elenent of each offense.
[ ASSI STANT STATE' S ATTORNEY]: Well, and “consent,”

Your Honor, is specifically defined in that instruction.

It nmeans actual |y agreeing rather than nerely submtting.

THE COURT: To an extent, it is alnost like it is a
factual question that they want us to answer for them

It is really a factual question as opposed to a |lega

question, it seens to ne.

Al'l right. Howis this: “I amunable to answer this
question as posed. Please reread the instructions as to

each el enent and apply the law to the facts as you find

t hent ?

[ APPELLANT' S COUNSEL]: Judge, it seens to ne the

note indicates that the female in the note consented to

penetration.

THE COURT: | hear you, but | don’'t think that is an
absolute. | don’t think you can necessarily know what

t hey nean by that note. That is the problem They have

to decide the facts, apply the law to the facts.

Anot her note was submitted on the follow ng norning which
read, “If at any time, the woman says stop, is that rape?” In
response to the request of appellant’s counsel to give “the exact
answer that you gave to the note last night,” the court said,
“Right. This is the same question in sinplest or at least a
variation of the sane question.” It then instructed the jury,
“This is a question that you as jury nust decide. | have given the

| egal definition of rape which includes the definition of consent.
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LEGAL ANALYSIS

I

Appel lant initially contends that the trial court erred by
refusing to answer the questions submitted by the jury regarding
whether a sex act initially engaged in with the consent of the
prosecutrix constitutes rape if the defendant continues after the
vi cti m changes her m nd. Cting Battle v. State, 287 M. 675,
683-85 (1980), Maryland | aw, he asserts, holds that rape does not
occur under such circunstances.

The State counters that

. the jury question was anbiguous and trial

court properly exercised its discretion in not hazarding

its own interpretation of the inquiry, and referring the

jurors to the instructions they had al ready been given.

Moreover, even if the question had clearly asked whet her

a man is guilty of rape if the woman w t hdraws consent

after vaginal penetration has taken place, there is no

Maryl and authority holding that consent cannot be

w t hdrawn after penetration. On the contrary, a person

may be convicted of rape if consent is withdrawn after

the initial penetration but intercourse continues by

force or threat of force.

The State thus concludes that the court’s instructions to the
jury that “rape is the unlawful intercourse with another by force,
or threat of force, and wi thout consent, were therefore entirely

proper.”

A

Ininitially arguing that the question posed by the jury was
anbi guous, the State relies on the decision of the Court of Appeals
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in Battle, supra. There, the question posed by the jury was, “Wen
a possi bl e consensual rel ationshi p beconmes non-consensual for sone
reason, during the course of the action can the act then be

consi dered rape?” Battle’'s counsel believed “during the course of

the action” referred to “during coitus,” whereas the prosecutor was

of the mnd that the phrase referred to “a whole chain of events”

or after the parties “got in the bedroom or naybe after they had

sex.” The trial judge, uncertain as to its meaning, neverthel ess
understood the jury’'s inquiry to be “Were the original act of sex
is by consent whether it is then possible the circunstances could
change because of victinms lack of consent after the origina
situation began as a consensual one.” The court’s response, in
Battle, was “Yes, that it is possible for a situation to start out
as consensual then becone a non-consensual one in the course of the
event.” Id. at 678.
In reversing the trial court, the Battle Court reasoned:

It is next urged by the defendant that
the trial court conmmitted reversible error in
not charging the jury that in the conm ssion
of a rape, consent may not be wi t hdrawn duri ng
the act of intercourse. The Court fully and
correctly charged all of the elenents
constituting the crine of rape. The jury was
further instructed that consent could be
wi t hdrawn at any stage “during the preparatory
acts.” The general rule may be sumari zed as
foll ows: Consent must precede the penetration.
Burdi ck, The Law of Crine, Vol. 2 s 484, at p.
235. See 44 AmJur., “Rape,” s 8, p. 906; 52
CJ., s 26, p. 1017, and State v. McCaffrey,
63 lowa 479, 19 NW 331 (la.1884). (1d. at
435-36, 67 A .2d at 180.)
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In State v. Allen, 163 Kan. 374, 183 P.2d 458 (1947), the
court said:

Appel  ant argues the evidence failed to

di scl ose force was enployed. It wll serve no
useful purpose to narrate the detailed facts
of the episode. It may be conceded, as

cont ended by appel | ant, the epi sode started in
what appellant has seen fit to denomnate a
mutual ly desirable “petting party.” It also
frankly should be stated the worman admtted
that at one time during the episode she
contenpl at ed sexual intercourse. The trouble
is, the evidence al so discloses that it ceased
to be a nutually desirable affair, the woman
resisted and thereafter appellant resorted to
force. The reason, or reasons, for her change
of mnd are not controlling. The fact she did
change her mnd, so advised appellant, and
t hereafter resisted hi s efforts S
controlling. There was anple evidence on the
subject of force to make that distinctly a
jury question. (1d. at 375-76, 183 P.2d at
460.)

(1) Gven the fact that consent nust precede
penetration, it follows in our viewthat although a wonman
may have consented to a sexual encounter, even to
intercourse, if that consent is withdrawn prior to the
act of penetration, then it cannot be said that she has
consented to sexual intercourse. On the other hand
ordinarily if she consents prior to penetration and
wi t hdraws the consent foll ow ng penetration, there is no
rape.

The question and t he answer here were confusing. In
Midgett v. State, 216 Ml. 26, 139 A 2d 209 (1958), since
there was to be reversal and remand for a newtrial, the
Court “deen(ed) it to be necessary and desirable for the
gui dance of the | ower court and to avoid the expense and
delay of another appeal to this Court to decide the
poi nts or questions of |awraised by the objectionto the
instructions on the law applicable to the charge of
ki dnapping . . . .7 Id. at 38, 139 A 2d at 215. The
Court said it was “clear that the instructions were not
only msleading and confusing, but were particularly
anbi guous wth respect to the distinction between
ki dnappi ng and fal se inprisonment.” 1d. The discussion
by Judge Horney for the Court is instructive:
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In . . . Wintrobe (v. Hart, 178 M. 289, 13
A. 2d 365 (1940)), we distingui shed between an
instruction which is nerely erroneous but at
| east instructs and a m sl eadi ng and confusi ng
i nstruction which does not instruct at all.
The erroneous though instructive instruction
may not be reversible when it appears that the
opposite party was not injured. But, as we
sai d, at p. 296 (,13 A. 2d 365):
“. . . instructions which are anbiguous,
m sl eadi ng, or confusing to jurors can never
be classed as noninjurious.” We hold that
this is especially true in a crimnal case
where the jury is the judge of both the |aw
and the facts and the instruction is nerely
advisory. (1d. at 41, 139 A 2d at 217.)

W hold that the conbination of the anbiguous
guestion, ambiguously clarified by the trial judge, and
the answer create sufficient confusion in this case to
warrant reversal and a remand for a new trial.
In the case at hand, the question posed by the jury was, “If
a female consents to sex initially and, during the course of the
sex act to which she consented, for whatever reason, she changes
her mnd, and the . . . man continues until climx, does the result
constitute rape?” Factually equating the parties’ “different
interpretations of the jury’ s question” to Battle, the State points
out that counsel for appellant urged the court to respond that no
rape, under the hypothetical, occurred because the prosecutrix had
consented to the “male penetration” and the prosecutor was under
the inpression that the jury was asking whether consent could be
wi thdrawn. The court, expressing the view that the question, as
posed, “was a factual hypothetical that the jurors wanted the court

to answer, rather than finding the facts for thenselves.” *l| am

unable to answer this question as posed,” was the trial judge's
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response. “Please reread the instructions as to each el enent and
apply the lawto facts as you find them” The State, inits brief,
urges that “this phrase is renmarkably simlar to the anbi guous
phrase ‘during the course of the action’ that the Court of Appeals
found anbi guous in Battle.” W disagree.

The plain neaning of the jury’'s words, “during the sex act,”
| eads one i neluctably to conclude that the reference was to t he act
of intercourse. By contrast, a nuch broader connotation is
conveyed by “during the course of the action.” More inportantly,
if there had been initially any cause for confusion, it certainly
shoul d have been cl eared up when the jury submtted the second note
the following norning: “If at any tine, the woman says stop, is
t hat rape?”

The victinm s change of m nd, posits the State, coul d have j ust
as probably referred to the “various sexual acts that took place
prior to vaginal penetration by Baby, which included attenpted
fellatio, anal penetration, and the touching of her breasts and
vagina; just prior to penetration by Baby; or after penetration.”
The State then argues that the jury's query regarding “the man
continuing until clinmax” and the facts that neither appellant nor
the prosecutrix testified that appellant had ejacul ated or that he
had engaged in any sort of “back and forth notion” during the
penetration is support for the court’s duty toreply to the jury’'s
guesti on because reaching a clinmax was not part of the evidence in

the case. (Citing Brogden v. State, 384 Md. 631 (2005)).
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The State appears to suggest that |ack of absolute certitude
regarding the jury’'s inquiry renders it anbi guous. W are not
persuaded that the |aw i nposes such a standard as a condition of
requiring a response tothe jury's inquiry. The nere fact that the
initial question referred to “the sex act,” rather than, as
prem sed by the State, “during the various sexual acts,” would
certainly indicate that the jury was not referring to foreplay or
ot her acts incidental to coitus or anal intercourse. Mreover, the
State’s argunent that absence of testinony that appellant engaged
in any sort of “back and forth” notion or ejaculated is “not part
of the evidence in the case” msses the point. The question, as
posed by the jury, did not assune, as a fact in evidence, that
appel l ant had achieved a cli nax. A fair interpretation of the
jury’'s questionis that it was aninquiry as to the | egal effect of
a wthdrawal of consent subsequent to penetration, and prior to
cl i max.

Regardi ng the anbiguity of the jury’'s questions, the State's
final argunent is that “it was not related to either party’s theory
of the case.” According to the State, appellant’s cl osing argunent
to the jury was that he had stopped prior to penetrati on when the
prosecutrix sat up and said it wouldn’'t fit. The theory of the
State’s case was that J.L. had not consented to the initial
penetration and that appellant “continued to force his penis into
her injured vagina, despite her resistance.” Sei zi ng upon the

reference to “anytine” in the second question subnitted by the
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jury,” the State asseverates that “[t]his question nakes evident

that the jury was not focusing on the wthdrawal of consent after
penetration . ”

At the outset, it is axiomatic that closing argunent is not
evidence in the case. Thus, the jury was not bound by the cl osing
argument of either counsel. The jury may believe all, part or none
of the testinony of any witness. Muir v. State, 64 Ml. App. 648
(1985). Accordingly, the jury was free to credit the testinony of
the prosecutrix that appellant had pushed his penis into her
vagi na, but not all the way, as well as appellant’s testinony that
J.L. had given her prior consent.

In Battle, the Court’s affirmative response to the jury's
guestion regarding a “possi bl e consensual rel ationship beconiing]
non consensual” was found to be error because of the vague tenporal
prem se, “during the course of the action.” The Battle Court
concluded that the jury’'s question was anbiguous, then it was
anbi guously clarified by the trial judge and the answer created
sufficient confusion to warrant reversal and remand for a new
trial. No such confusion was presented by the question submtted
by the jury in the case sub judice. Stripped of any hypertechni cal
interpretation, the jury in this case sinply wanted to know if
consent could be withdrawn after comencenent of the “sex act,”
i.e., penetration. The fact that there was testinony that
appel lant had ceased his attenpt to penetrate the prosecutrix

within seconds after she told himto stop |l eaves little doubt that

-18-



the jury sought to determ ne when, in point of time, a w thdrawal
of consent would sustain a conviction for rape. The jury, in the
di scharge of its responsibilities to apply the lawto the facts as
it found them to be, was entitled to a proper response to its
i nquiries.

The Suprenme Court put it aptly in Bollenbach v. U.S., 326 U.S.
607, 612-13, 66 S.C. 402, 405 (1946):

The jury was obviously in doubt as to Bollenbach’s

participation in the theft of the securities in

M nneapolis and their transportation to New York. The

jury’s questions, and particularly the last witten

inquiry inreply to which the untenabl e ‘' presunption’ was

given, clearly indicated that the jurors were confused

concerning the relation of knowi ngly di sposing of stol en

securities after their interstate journey had ended to

the charge of conspiring to transport such securities.

Discharge of the jury’s responsibility for drawing

appropriate conclusions from the testimony depended on

discharge of the judge’s responsibility to give the jury

the required guidance by a lucid statement of the

relevant legal criteria. When a jury makes explicit its

difficulties a trial judge should clear them away with
concrete accuracy. (Enphasis added.)

B

The State alternatively argues that, “Even if the jury had
clearly posed the question whether post penetration w thdrawal of
consent is rape, the instructions given accurately reflected the
law in Maryland that rape is vaginal intercourse by force and
wi t hout consent, regardl ess of whether consent is withdrawn before

or after penetration.” The correct answer to the jury's question,
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It avers, is “yes,” wthdrawal of consent after penetration
constitutes rape.?

The State, in an attenpt to denonstrate that the statenent in
Battle is out of step with the weight of authority, provides us
with a conpendi um of state decisions in which, it asserts, “[a]ll
but one have held a woman who initially gives consent to vagi nal

intercourse, wthdraws consent during intercourse, and then is

'The State maintained throughout that J.L’s apparent consent
was never volitional. Had the jury accepted the State’ s mmjor
prem se, the issue of w thdrawal of consent woul d never have been
consi dered during the deliberations. The issue of post penetration
consent, was, to be sure, injected into the case, not by the
appel l ant or the State, but rather by the jury inits consideration
of the evidence during its deliberations. Although we cannot know
precisely the thought processes of the jurors, the evidence was
t hat appellant and M ke had suggested that J.L. and Lacey S. get a
hot el room because the girls were older and that, when appellant
and M ke began discussing sex and the forner produced three
condons, Lacey, apparently unconfortable with the turn of events,
made it clear that she did not want to acconpany the trio. After
conplying with Lacey’ s request to drive her back to the restaurant,
J.L. drove the two boys, at night, to a residential area and parked
her car on the street. She then clinbed into the back seat of the
car between appellant and M ke. Notw thstanding the State’ s theory
that J.L. was tricked into joining appellant and his acconplice on
the back seat of the car, the evidence presented to the jury
provi ded at |least a rational inference that (1) Lacey sensed that
a sexual encounter was contenplated by the two boys and chose to
| eave the trio; (2)that, although J.L. certainly did not relinquish
her right to refuse appellant’s sexual advances by clinbing into
the back seat of the car, by agreeing to remain with the two boys,
she had abandoned the security provided by Lacey’s presence; and
(3) the earlier conversations about sex and appellant’s production
of three condons shoul d have been indicia of their intentions. Al
of the foregoing evidence was before the jury for its consideration
in contradistinction to the State’s theory that J.L., an
ei ght een—year-ol d col | ege st udent, was tricked by t wo
si xt een—-year—ol d hi gh school students. The rape trauma syndrone,
di scussed, infra, was conpetent evidence to explain the unusua
behavi or of J.L. subsequent to the sexual encounter, but woul d have
no bearing on her actions preceding the alleged rape.
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forced to continue intercourse, is a victimof what has been terned
post penetration rape.”?

The State next offers a series of argunments in support of the
proposition that Maryland law holds that post penetration
wi t hdrawal of consent does not vitiate the crimnal character of
the subsequent intercourse. It points out that many of the
decisions are dated.® The rationale undergirding the principle
that consent, once given, cannot be retracted, it maintains, is
rooted in the historical notion that, because wonen were, in | ega
contenpl ation, chattel, loss of chastity was considered to be a
deval uation of a man’s property; and that the nore enli ghtened vi ew

espoused by fem nist scholars, nmedical practitioners and victins

*The following are citations to decisions and | egal treatises
di scussing the concept of post penetration withdrawal of consent:

See State v. Rusk, 289 M. 230, 243-44 (1981) (physical

resistance by the victim is not required where the
def endant used actual force or placed the victim in
reasonabl e fear of force). Under Baby’s view, however,

If intercourse is continued by force after the victim
wi t hdrew consent, it woul d not constitute rape unless the
victim is able to struggle against her attacker and
manages to displace the male organ, however briefly,

foll owed by an act of re—penetration by the defendant.

See Robinson, 496 A. 2d at 1070-71 (di scussed i n Corment,

Antiquated Notions of Womanhood and the Myth of the
Unstoppable Male: Why Post—-Penetration Rape Should Be a
Crime 1in North Carolina, 82 N C.L.Rev. 1258, 1271-72
(2004)). The victims ability to fight off her attacker
is not, of course, an el ement of rape under Maryl and | aw.

See also Siering, 644 A 2d at 962-63 (noting “absurdity
of this construction” and fact that it protects a
def endant whose physical force is great enough to avoid
a nonentary di splacenment of the nale organ).

‘See State v. Way, 254 S.E.2d 760 (N.C. 1979).
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mlitates against a legal theory that a defendant is entitled to
persist in intercourse once consent is wthdrawn. Finally,
al though the Pattern Jury Instructions make no nention of whether
rape occurs when consent is withdrawn, the State relies on the
definition found therein.

Appel lant, citing Hazel v. State, 221 Ml. 464 (1960), argues

that the testinony of the conplainant that he asked her perm ssion

to “do sex with her,” to which she responded, yes, and his
cessation of his attenpts to penetrate her within five to ten
seconds after she said “stop,” provides the evidentiary basis for
a finding that no rape was conmtted. Appellant had testified that
the conplainant indicated that she wanted himto stop as he was
trying to insert his penis into her vagina and that he w thdrew
“W thout any delay in all.” The |anguage upon which appellant
relies in Hazel is “Wth respect to the presence or absence of the
el enent of consent, it is true, of course, that however reluctantly
gi ven, consent to the act at any tine prior to penetration deprives
t he subsequent intercourse of its crimnal character.” Id. at 469.
The Hazel Court continues, noting that there is a wide difference
bet ween consent and submission to the act. 1Id. Subm ssion to a
conpelling force, or as a result of being put in fear, is not
consent . Id.

Not wi t hst andi ng the | anguage that prior consent negates the
crimnal character of the subsequent intercourse, the Court’s

opinion in Hazel, as the State points out, devolves principally
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upon the distinction between consent and submi ssion to a sexua
assaul t. Nor does the decision specifically address post
penetration withdrawal of consent.

More problematic for the State’s position, however, is the
deci sion of the Court of Appeals in Battle, wherein the Court said,
“On the other hand, ordinarily if she consents prior to penetration
and wi t hdraws t he consent foll ow ng penetration, thereis no rape.”
Id. at 684. The State dism sses the statenment on two grounds:
(1) that it was articulated as a mrror inmage of the precept that
consent withdrawn prior to penetration constitutes rape and that it
was unnecessary to the holding in Battle and therefore dicta; and
(2) that the opinion cited to no controlling authority* and has not
been repeated in any other Mryl and decision or incorporated into
the Maryland Pattern Jury Instructions.

In arguing that neither Hazel nor Battle stand for the
proposition that post penetration w thdrawal of consent deprives
subsequent intercourse of its crimnal character, the State nerely
asserts that the Court never said that consent nust be w t hdrawn

prior to penetration for it to be effective or that consent

‘As the highest court in the State, the Mryland Court of
Appeal s is the controlling authority. The State has not cited any
Maryl and authorities which have specifically overrul ed the above
| anguage found in Hazel or Battle. That the statenent in Battle
has not been repeated in any other Maryland decision may be
expl ai ned by the fact that the Court has not been presented with an

occasi on, since 1980, to consider the issue.
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wi thdrawn after penetration vitiates the crimnal character of the
act .

Wth respect tothe State’'s interpretation of Battle, a review
of the pertinent passage, in its entirety, is instructive: The
Court said:

Rape was a conmon law crine in Maryland prior to the
enactnent of this section by Chapter 573 of the Acts of
1976 pertaining to sexual offenses. Thus, it was the
comon law crine of rape which was before the Court in
Hazel. However, the present statutory requirenent of
“vagi nal intercourse with another person by force agai nst
the will and wi thout the consent of the other person” is
an outgrowm h of the definitions of rape at comon | aw as
set forth in Hazel. For exanple, 2 J. Bishop, if
Crimnal Law s 1113 (8th ed. 1892) states, “Rape is the
havi ng of unl awful carnal know edge, by a nman of a wonan,
forcibly and against her will.” Professor Bishop refers
by footnote to statenents on this subject by such | earned
authors as East, Coke, Hale, Hawkins, Bl ackstone, and
Russel | .

Regar di ng post-coitus consent, the Court el ucidated:

The authorities are unaninmous in the view that consent
subsequent to the act of intercourse will not prevent its
bei ng rape. For instance, 2 J. Bishop, op. cit. s 1122,
st at es:

W have intimations that a consent given
during any part of the 1intercourse will
prevent 1its being rape. And certainly a
consent after the assault, before the
penetration, will have this effect. But as to
the other question, the true viewis believed
to be that when the offense has been nade
conpl ete by penetration, no rem ssion by the
worman or consent from her, however quickly
foll owi ng, can avail the man. And the Statute
of Westm 2 is express, that the liability to
puni shnent shall remain “although she consent
after.” (1d. at 649.)

To like effect see, e.g., F. Bailey and H Rothblatt,
Crimes of Violence: Rape and Other Sex Crines s 433 at
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279 (1973); 2 W Burdick, The Law of Crine s 484 at 235-
36 (1946)(“(l1)n any case there can be no consent after
the act, and the crinme cannot be condoned by excusing or
forgivingit.”); Cark and Marshall, Lawof Crines s 5. 14
at 356 (7th ed. 1967) (“(S)ubsequent consent to
intercourse will not purge an assault or attenpt to
commt rape.”); R Anderson, Wharton’s Crimnal Law and
Procedure s 309 at 643 (12th ed., 1957) (“Consent, to bar
the commssion of +the offense, nust precede the
penetration.”); 65 AmJur.2d Rape s 7 at 766
(1972) (“After the offense has been conpleted by
penetration, no subm ssion or consent of the woman wil |
avail the defendant.”); and 74 C.J.S. Rape s 11 at 474
(1952).

Regar di ng condonati on after the act of intercourse, the Battle
Court continued:
Dean Burdi ck further comments:

It is said or intimted by sone that consent nmay be gi ven
during any part of the intercourse, that is after the
penetration but before conpl etion of the coitus. However,
an exam nati on of the cases sonetines cited i n support of
such a doctrine shows that such comments are dicta or
el se made in connection with evidence relating to the
al | eged non-resi stance of the wonman and tending to show
t hat she consented before the act. |If penetration al one
conpletes the act, it is illogical and unsound to say
that consent may follow the penetration. (I1d. at 236.)

The reason for this viewis expressed by W LaFave and A
Scott, Handbook on Criminal Law s 57 (1972), in
di scussi ng consent of the victimas a defense to crines
general ly:

Condonat i on, the forgi veness of a crimnal offense by the
victim is no defense. Sonetinmes this is explained on
t he ground that condonation is after-the-fact consent by
the victim and thus cannot be any nore effective than
bef ore-the-fact consent. This, however, m ght suggest
that condonation is a defense in those circunstances
where before-the-fact consent would bar conviction, but
this is not the case. While before-the-fact consent may
negative an element of the offense or preclude infliction
of the harm to be prevented by the law in question, this
1s not true of subsequent condonation. Such forgiveness
“has no proper place in the crimnal law. The interest
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of the state is paranount and control s prosecutions .

(f)or it is the public, not a conplainant, that is
injured by the commssion of a crine.” Acts by the
victim alleged to constitute ratification (fornmal
sanction, not necessarily involving forgiveness) are for
t he sane reason no defense. (Id. 410-11, quoting People
v. Brim, 22 Msc.2d 335, 199 N Y.S. 2d 744 (1960).)]

Cting wright v. State, 23 Tenn. (4 Hum) 194 (1843),

Battle Court concluded that there was little discussion in

cases

penet

on the effect of a wthdrawal of consent prior
ration:

It is contended, that the charge of the Judge is
erroneous in this, that he said to the jury, “It is no
difference if the person abused consented through fear,
or that she was a comon prostitute, or that she assented
after the fact, or that she was taken first with her own
consent, if she were afterwards forced agai nst her will.”
This charge is correct in every particular, and fully
sustained by authority. (1d. at 198.)

State v. Auld, 2 N.J. 426, 67 A 2d 175 (1949), is cited
in 75 C.J.S. Rape, s 11, supra, along with 52 C.J. p.
1017 n. 86 for the proposition that “where the fenale
consents, but then wthdraws her consent before
penetration, and the act is acconplished by force, it is
rape . . . .” (52 CJ. p. 1017 n. 86 in turn cites
Wight.) 1In Auld, the court said:

It is next urged by the defendant that the trial court
committed reversible error in not charging the jury that
in the commission of a rape, consent may not be withdrawn
during the act of intercourse. The Court fully and
correctly charged all of the elenents constituting the
crime of rape. The jury was further instructed that
consent could be withdrawn at any stage “during the
preparatory acts.” The general rule may be sunmari zed as
foll ows: Consent nust precede the penetration. Burdick,
The Law of Crine, Vol. 2 s 484, at p. 235. See 44
Am Jur., “Rape,” s 8, p. 906; 52 C. J., s 26, p. 1017, and
State v. McCaffrey, 63 lowa 479, 19 NW 331 (la.1884).
(1d. at 435-36, 67 A 2d at 180.)
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The Battle Court, concluding that there was anpl e evi dence on
the subject of force to nake the distinction between consent and
subm ssion a jury question in State v. Allen, 163 Kan. 374, 183
P.2d 458 (1947), held:

G ven the fact that consent nust precede penetration, it

follows in our view that although a woman may have

consented to a sexual encounter, even to intercourse, if

that consent is wthdrawn prior to the act of

penetration, then it cannot be said that she has

consented to sexual intercourse. On the other hand,
ordinarily if she consents prior to penetration and

wi t hdraws the consent foll ow ng penetration, there is no

rape.

Id. at 680- 84.

The in-depth analysis engaged in by the Court of Appeals in
Battle negates any notion that the pronouncenent that prior consent
vitiates the crimnal character of the post penetration sexual act
was i nadvertent or nere dicta. Nor have law review articles and

ot her scholars so dism ssed the decision.® Wether the statenent

The following is an excerpt from a review of the line of
decisions, including a reference to Battle, holding that post-
penetration withdrawal of consent vitiates the crimnal character
of rape:

VWiile 1llinois is the first state to deal wth
post-penetration rape legislatively, other states have
addressed the issue judicially. Two state courts have
i ssued opinions unequivocally rejecting the concept of
post - penetration rape — Maryland and North Carolina. O
t he forty-eight remai ni ng st at es, seven have
unequi vocally supported it — Miine, Connecticut,
California, South Dakota, M nnesota, Al aska, and Kansas.

A. Courts Limting Winen's Right to Say “No”

Only two courts have found that once sex has begun, a
wonman cannot wit hdraw her consent. |In 1979, the Suprene
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at issue in Battleis dicta, however, is not the rel evant question.

Havi ng decided that the trial court was obliged “to give the jury

Court of North Carolina becane the first state court to
decide the issue in State v. Wway, 254 S.E. 2d 761-62
hol di ng that consent cannot be withdrawn. The foll ow ng
year, in Battle v. State, 287 M. 675, 683-84 the
Maryl and Court of Appeals followed suit by hol ding that
once given, consent is absolute.

The facts of each case are very simlar. In both cases,
t he defendant tricked the victiminto acconpanyi ng himto
a secluded area, where he attacked and raped her. Also
in both cases, the jury sent a note to the judge during
deliberation, inquiring as to whether a wonman can
wi t hdraw consent once penetration has occurred. Both
judges responded in the affirmative, and both were
overrul ed on appeal. In way, the North Carolina Suprene
Court admtted that consent can be w thdrawn, but only
when the victimgives consent for a sexual act and then
wi thdraws it regardi ng i ndependent subsequent acts. If,
however, within the sane sexual act "actual penetration
is acconplished with the woman’ s consent, the accused is
not guilty of rape."” The court reasoned that if a jury
instruction such as the one at issue were allowed, "the
jury could have found the defendant guilty of rape if
they believed [the wvictinf had consented to have
intercourse with the defendant and in the mddl e of that

act, she changed her mnd. This is not the law" In
Battle, the Maryl and Court of Appeal s expl ai ned t hat once
a man has penetrated a female w thout consent, it is

rape, and "no reni ssion by the woman or consent from her,
however quickly follow ng, can avail the man." The court

argued that the opposite nust also be true --" if she
consents prior to penetration and wthdraws the consent
foll owing penetration, there is no rape.” The court

inplied that post-penetration rape does not exist.

While the overruling courts' reasoning in each case
differed from one another, the main underlying premn se
was the same. Once sex begins with the wonan's consent,
her rights disappear and her partner's subsequent
behavi or, however forceful or violent, is justified. H's
actions are beyond the purview of rape.

No Means No: Weakening Sexism 1in Rape law By legitimizing Post-
Penetration Rape, 49 St. Louis U L. J. 1229, 1231-33.
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the required guidance by a lucid statenent of the relevant |egal

criteria” once the jury expressed a need for such guidance,
Bollenbach, 326 U.S. at 613, the rel evant question - dicta or not -
i s whether the statenent accurately represents Maryland | aw. More
specifically, citing such “learned authors” as East Coke, Hale,
Hawki ns, Bl ackstone, Russell and Bishop, the passage succinctly
di scusses the common | aw roots of the issue at hand. Sinply put,
assune that the statenent, as an utterance of the converse of a
proposition essential to the decision, is arguably dicta. The
pertinent question is whether that pronouncenent is an accurate
statenment of the English common |aw which is, conceptually, the
genesis of the notion that there is no rape where the prior consent
is foll owed by penetration and then wi thdrawal of consent. Battle
says that it is. The concept, undergirding the Battle hol ding

rooted in ancient |aws® and adopted by the English conmon-I aw,

The cul tural nores undergirding the notion that the crine of
rape was conpl ete upon penetration may be traced to Biblical and
M ddl e, Assyrian Laws:

Under MAL, the rape of a virgin was presuned to be an
illegal trespass upon the father's property, with the
rapi st required to "give the (extra) third in silver to
her father as the value of a virgin (and) her ravisher

shall marry her (and) not cast her off." The woman was
required to marry her rapist w thout hope of divorce. If
the rapist was married, the virgin still had to marry her

rapi st; however, the rapist's property, his wfe, also
was factored into the conpensation. The rapist's wife
was to be given to the father, "to be ravished . . . not
to return her to her husband (but) to take her."

This approach to rape devel oped because a virgin was
consi dered a val uabl e asset, the value residing in nen's
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views the initial “de-flowering” of a woman as the real harm or
insult which nust be redressed by conpensating, in |ega
contenplation, the injured party - the father or husband. This
initial violation of the victim also provided the basis for the
crim nal proceedi ng agai nst the offender.

But, to be sure, it was the act of penetration that was the
essence of the crine of rape; after this initial infringenent upon
the responsible nmale's interest in a woman' s sexual and
reproductive functions, any further injury was considered to be
| ess consequential. The damage - viewed from the perspective of
t he husband’'s or father’s interest in the reproductive functions of
the victim - was done. It was this view that the nonent of
penetration was the point in tinme, after which a woman coul d never
be “re-flowered,” that gave rise to the principle that, if a wonman
consents prior to penetration and w thdraws consent follow ng
penetration, there is no rape. Maryl and adheres to this tenet,
havi ng adopted the common | aw, which renmains the |law of the Land

until and unless changed by the State’s highest court or by

ability to gain absol ute ownership of the totality of her
sexual and reproductive functions. Any infringement upon
this totality through premarital sexual relations
rendered t he asset | ess valuable, and m ght even turn it
into a liability.

SETTING THE AGENDA FOR THE 1990s: THE HISTORICAL
FOUNDATIONS OF GENDER BIAS IN THE LAW: A CONTEXT FOR
RECONSTRUCTION 42 Fla. L. Rev. 163, 172.
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statute.’” Battle has not been overruled or commented upon by

"Judge Eldridge, witing for the Court of Appeals in Baltimore
Sun Co. v. Mayor and City Council of Baltimore, 359 M. 653
661-662 (2000), discussed Maryland s adoption of the comon-I|aw
and the manner of nodification thereof:

In Maryl and, “the rul es of the common | aw of Engl and were

adopted as the principles which were to direct the
proceedings of the provincial governnent, whether
| egi sl ative or judicial. ” Bozman, History of
Maryland, Vol. 2, p. 97. This is evident as early as
1639, when the Maryland General Assenbly approved the
“Act for the Liberties of the People,” which “may rightly
be considered the first American Bill of Rights.” B
Schwartz, The Bill of Rights: A Documentary History, Vol .
1, p. 67. The Act stated, in pertinent part, as foll ows:
“all the Inhabitants of this Province . . . Shall have
and enjoy all such rights liberties imunities
privil edges and free custons within this Province as any
natural |l born subject of Engl and hath or ought to have or
enjoy in the Real mof England by force or vertue of the
common |law or Statute Law of England (saveing in such
Cases as the same are or may be altered or changed by the
Laws and ordinances of this Province).”

[T]he rights enbodied in the Act of 1639, specifically
the right to the benefits of the comon | aw of Engl and,
are presently enbodied in Article 5 of the Maryl and
Decl aration of Rights, originally enacted i n August 1776.
Article 5 states, in relevant part:

“the Inhabitants of Maryland are entitled to
the Common Law of England, and the trial by
Jury, according to the course of that Law, and
to the benefit of such of the English statutes
as existed on the Fourth day of July,
sevent een hundred and seventy-si x; and which,
by experience, have been found applicable to
their local and other circunstances, :
subject, nevertheless, to the revision of, and
amendment or repeal by, the Legislature of
this State.” (Some citations omtted; enphasis
supplied.)
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Maryl and authorities on the question of whether wthdrawal of
consent after penetration constitutes rape.
The Court of Appeal s of Kansas, however, in State v. Bunyard,
31 Kan. App. 2d 853, 857, 75 P.3d 750, 755 (Kan. App. 2003), has
comment ed upon the decision of the Maryland Court of Appeals in
Battle, oObserving:
The issue of whether consent may be w thdrawn after
penetration is one of first inpression in this State;
therefore, case law from other jurisdictions s

i nstructive.

In Battle v. State, 287 MI. 675, 683-84, 414 A 2d 1266
(1980), the Court of Appeals of Mryland held that

consent nust precede penetration. |In other words, if a
worman consented to a sexual encounter, even to
i ntercourse, and consent is wthdrawn prior to
penetration, she did not consent to sexual intercourse.
However, if she consents prior to penetration and
w t hdraws the consent follow ng penetration, there is no
rape.

In reviewing case law from jurisdictions other than

Maryl and, we conclude that the Battle hol ding has not

been adopted by other courts. In fact, the Appellate

Court of Connecticut specifically rejected an argunent

i dentical to Bunyard’s.

The Bunyard Court, in specifically repudiating Battle,
concluded: “It does not matter if the force or fear exists at the
initiation of the act or whether it conmes after consent is
wi t hdrawn. The continuation of sexual intercourse after consent
has been w thdrawn and the presence of force or fear, is rape.”
Id. at 756.

One of the decisions discussed in Bunyard i s State v. Siering

35 Conn. App. 173, 644 A 2d 958 (1994), in which the jury asked,
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“If a person agrees to sexual intercourse, then changes her m nd,
wi t hdraws her consent but is conpelled to continue intercourse by
use of force, does this constitute sexual assault? The court’s
response was “[i]f there exists consensual sexual intercourse and
t he al |l eged vi cti mchanges her m nd and communi cates t he revocati on
or change of mnd of consent and the other person continues the
sexual intercourse by conpelling the victim through the use of
force, then it would be sexual assault in the first-degree. This
is not just sonmeone wthdrawing their consent, but it's a
wi t hdrawal of consent conmuni cated to the other and then t he sexual
i ntercourse continues by conpelling the victimthrough the use of
force.”

The Siering Court, describing as “absurd” the defendant’s
argunent essentially requiring, to establish rape, a dislodging of
the mal e organ where consent is withdrawn, noted that a review of
l[imted case law from other jurisdictions reveals only three
deci sions which appear to hold that prior consent vitiates post
penetration w thdrawal of consent. Although the decision of the
Maryl and Court of Appeals in Battle is one of the three decisions,
the Court chose not toinclude it inits analysis, stating, “In one
of those cases, however, the discussion of this issue is arguably
dicta and thus will not be discussed here.”

Anot her deci sion discussed in Siering, recognizing that post
penetration wthdrawal of consent constitutes rape, is State v.

Robinson, 496 A.2d. 1067 (Mine 1985). There, the question
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submitted by the jury was, “Concerning the law - if two people
began consenting to an act, then one person says no and the other
continues - is that rape? The Court’s response was, “If a couple
consensual |y engages in sexual intercourse and one or the other
changes his or her mnd, and communi cates the revocation or change
of m nd of the consent, and the other partner continues the sexual
i nt ercourse by conpul sion of the party, who changes her m nd, then
it would be rape. The critical elenent in there is the
conti nuati on under conpul sion.” Finding that the trial judge' s
suppl enental instruction was a correct statenent of the law, the
Suprene Judicial Court of Mine held that “. . . [i]f the jury
credited the defendant’s story to the extent of his claimthat the
prosecutrix changed her mnd in the mddle of their consensua
sexual intercourse, it could, under the court’s instruction, have
returned its guilty verdict onliy if it found as a fact that the
defendant conpelled the woman to submt to his continued
intercourse with her rfor a period after she had revoked her
original consent.”

Wth respect to People v. Vela, 172 Cal. App. 3d 237, 218 Cal
Rpt. 161 (1985), Siering describes as archaic and unrealistic the
under | yi ng reasoning that no rape occurs if a wonan, who initially
consents, later wthdraws her consent and the male forcibly
continues the act without interruption on the theory that “the

outrage experienced by a fenale who has w thdrawn her consent is
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not of the sanme magnitude as that resulting from the initial
non—-consensual violation of [the victims] wormanhood.”

The other decision decried by Siering iS State v. Way, 297
N.C. 293, 254 S.E. 2d 760 (1979). In way, the trial judge had
instructed the jury that intercourse continued by force after
wi t hdrawal of consent becane rape from the point that it was no
| onger consensual . The North Carolina Suprenme Court, however
reversed the trial judge, holding that consent could be w thdrawn
only if there was nore than one act of intercourse and the consent
was w thdrawn between the acts.

Al t hough Siering, as does the State, denom nated the | anguage
at issue in Battle as “arguably” dicta, Bunyard refers to it as
“the holding of Battle.” As noted, whether the Battle
pronouncenent is dicta is immterial to the trial court’s
obligation to informthe jury of the current status of Maryland
law. It is currently a statenment of Maryland | aw, that has neither
been overrul ed nor comment ed upon negatively. Wether it should be
revisited in light of the weight of authority to the contrary® is
a matter for the Maryland legislature or the Court of Appeals.
Under Battle, no rape occurred if the jury found that the
prosecutrix withdrew her prior consent after penetration. The

trial judge was obliged to answer the jury’'s questions and it

!In the states which have adopted t he conmon | aw, the principle
t hat post penetration w thdrawal of consent does not constitute
rape has been changed by statute or court decision.
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shoul d have been advised that, under Maryland |aw, the answer is
“no” to the question, “If a femal e consents to sex initially and,
during the course of the sex act to which she consented, for
what ever reason, she changes her mnd and the . . . nman conti nues
until climax, does the result constitute rape?” The holding in
Battle, of course, would not have been a bar to a conviction for
common | aw assault for any continuation of the sexual act against

the complainant’s will after the withdrawal of consent.?®

II

Because appellant’s second issue may recur at a retrial, we
shall address it. He contends that the circuit court “erred by

refusing to renove a juror fromthe jury at the point when the

’In 1ight of our holding that the trial court erred by refusing
to respond to the jury’s question, we need not reach an i ssue which
was apparently of concern to the jury. The testinony of the
conplainant and appellant regarding the interval between her
command to stop and his acqui escence was surprisingly consistent;
she said that he stopped after five or ten seconds and he said that
he withdrew “without any delay at all.” Qur research reveals a
pauci ty of decisions regarding what constitutes “anple tine,” as a
matter of law for a defendant to termnate an initially consensua
sexual encounter once the conplai nant demands that he stop. In
cases where the tinme intervals are five to ten mnutes (State v.
Bunyard, 31 Kan. App. at 857, 75 P.3d at 755 (Kan. App. 2003)),
four to five mnutes (In re John Z., 29 Cal. 4th 756, 762, 60 P.3d
183, 187 (2003)) or longer, the contention that “a defendant mnust
have a reasonable time” in which to respond to the victims
wi t hdrawal of consent has been di sm ssed, out of hand, as a matter
of law, the court in In re John Z. stating, that the defendant was
given “anple tinme” to withdraw, and that his failure to cease
intercourse was not reasonable. We have found no decision,
however, involving a de minimis time interval, as in the case sub
judice. We |l eave for another day consideration of that issue.
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juror admitted that he had read a newspaper article about the
appellant’s case.” “By allowing the juror to remain on the jury,”
he avers, “the court subjected appellant to the risk that the juror
would unfairly influence one or nore of his fellow jurors by
communi cating to theminformation prejudicial to appellant that was
| ear ned outside the trial.”

At the beginning of the afternoon session of the third day of
appellant’s trial, a newspaper article reporting the proceedi ngs
appeared in the Wekly Gazette newspaper |ocated in the |obby of
courthouse. 1In addition to the facts that he had previously been
tried on the same charges, and that he was facing |ife i nprisonnent
on his retrial, the article disclosed that his co-defendant,
M chael W/Ison, had entered a plea of guilty. The court, pursuant
to the request of counsel for appellant, inquired of the jurors
whet her they had read the article.

In response to the court’s inquiry as to whether any of the
jurors “had seen any press coverage of this case,” juror No. 100
indicated that he had read the article. The court then rem nded
jurors to ignore nedia coverage whereupon the court directed the
jurors to | eave the courtroom After appellant’s attorney noved to
di smiss juror No. 100, the juror was recalled to the courtroomand

asked whether having read the article would affect his ability to

be fair and inpartial. H s reply was that it would not. “I didn't
give any additional informtion. | was just intrigued with the
fact that it was not the first tinme the case was tried.” Although
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he had nentioned the article to two fell ow nenbers of the jury, he
did not tell themwhat was in the article and, to his know edge,
they did not read the article.

Concerned that, although the juror had not nentioned that the
co-defendant’s guilty plea was reported inthe article and that the
juror mght bring up the subject during jury deliberations, the
court ruled that it would grant the notion to strike the juror. In
consideration of the State’'s assurances that it had not decided
whether to call WIlson as a witness, the trial judge reversed
hersel f and deci ded not to excuse the juror, ruling:

THE COURT: All right. Well, what | amgoing to do at

this point is reserve. | am going to reserve on this

issue until the end of the trial and see whether, has

M chael WIlson testified or not and how many jurors |

have at the end of the trial, just in case there is a

problem | will adnonish the jury they are not to discuss

anyt hing about the case, then not to read any press
coverage, they are not to discuss - -

* * %

Vel |, what may happen is, he ends up being the
alternate that is excused. That is my point.

* * %
Right, well, at this point, | am just going to
reserve. He is still on the jury, but he may or may not

be, actually, one of the jurors that deliberates.
The trial judge had instructed the jury pursuant to Maryl and

Pattern Jury Instructions-Cr 1:02, regarding publicity.?®®

"The court instructed the jury:

There may be news coverage of this case. For that reason,
do not watch or listen to any television or radio news
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The decision to renove a juror is discretionary and will not
be reversed on appeal "“absent a clear abuse of discretion or a
showi ng of prejudice to the defendant.” State v. Cook, 388 M.
598, 607 (1995); accord Diaz v. State, 129 M. app. 51 (1999),
cert. denied, 357 Md. 482 (2000); see also Bruce v. State, 351 M.
387, 393 (1998), Pollitt v. State, 344 Md. 318, 325 (1996).

A jury’s verdict nust be based on evidence received in open
court and not fromoutside sources. Sheppard v. Maxwell, 384 U.S.
333, 351 (1966). See generally W LaFave & J. Israel, Crimna
Procedure 88 22.1 to 22.3 (1985 & Supp. 1989). Publicity may be so
prejudicial as to constitute a denial of due process. See, e.g.
Basiliko v. State, 212 MI. 248 (1957); Barber v. State, 16 Ml. App.
235, 240, 295 (1972) (“where the publicity was so ‘nmassive,
pervasive and prejudicial’ that it ‘inflamed and prejudiced the
public,” jury prejudice presuned).”

The appropriate safeguard against such prejudice “is the
defendant’s right to denonstrate that the nmedia's coverage of his

case — be it printed or broadcast — conpronised the ability of the

broadcasts. Do not read anything from any source about
this case, about crinme in general . . . . If anything
occurs contrary to these instructions, please wite ne a
note, as soon as possible, and do not discuss it with
anyone el se. You mnust conpletely disregard any
newspaper, television or radio reports that you may have
read, seen or heard concerning this case. Such reports
are not evidence. You nust not be influenced in any
manner by publicity. Version “B” should be given at the
end of any case that received nedia attention or if the
instruction is requested.
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particular jury that heard the case to adjudicate fairly.” See
Chandler v. Florida, 449 U.S. 560, 575 (1981). The burden is on
the party alleging prejudice to prove (1) that the publicity is
prejudicial, (2) that a juror has been exposed to the prejudicial
material, and (3) that the juror’s decision was influenced by the
prejudicial material. Presley v. State, 224 Ml. 550, 555 (1961),
cert. denied, 368 U.S. 957 (1962); cf. Mu’Min v. Virginia, 500 U. S.
415 (1991) (although eight of the twelve jurors had famliarity
with the case, there was no prejudi ce because none had formed an
opinion). The injured party’s renmedy is a mstrial or a reversal
on appeal . See Barber, 16 M. App. 235. See generally, Lynn
McLain, Maryland Evidence § 303.3, at 250 n.1 (1987 & Supp. 1994).
In the instant case, appellant’s attorney noved to dismss
juror No. 100 upon discovering that he had read a newspaper article
about the case. The court initially ruled: “lI am going to grant
the notion to strike the juror.” The prosecutor, seeking to
convince the trial court to reverse her ruling, infornmed her that
the State had not made a final decision as to whether it woul d cal
M chael WIlson as a witness. Should the State decide not to cal
the witness, averred the prosecutor, the jury would never |earn
about the plea previously entered by the witness. The prosecutor,
inrequesting that the court “hold this juror,” pointed out that he
had not di scussed the article with other jurors, and suggested t hat
t he court “adnoni sh hi magain to nake sure he does not say anyt hi ng

to any jurors, and if and when we do or don’t put M chael WIson on
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the stand, then you make a final decision.” The court adopted the
State’s suggestion and reversed itself, stating that it would
“reserve on this issue until the end of the trial” and adnoni sh the
jury not to discuss or read anything related to the case.
Pel lucidly, the overriding concern of the trial judge in this case
was the nunber of alternate jurors avail able should, for sone
reason unforeseen, one or nore nenbers of the jury be renoved or
becone i ncapacit at ed.

Baby seeks solace in our opinion in wright v. State, 131 M.
App. 243, cert. denied, 350 Md. 335 (2000). There, the appellant,
at his trial for first-degree nurder, robbery, sodony and assault
and battery, had made a notion in Iimine to preclude disclosure to
the jury of his previous conviction of sodony and evi dence of ot her
bad acts, including bruises and rough treatnent of his prior
girlfriends. As exhibits in support of the notion, the appell ant
subnmitted newspaper articles reporting that appellant had been
charged with the murder, the charges | ater having been dropped for
| ack of evidence.

The article also recounted that appellant had been charged
with two counts of statutory rape and i ndecent |iberties with a 15-
year-old; that he had been found guilty of conmtting |lewd and
| ascivious acts on a person under the age of sixteen in North
Carolina; and that appellant had previous convictions for
fourth-degree sex offense and perverted sex practice. A second

article related that the appell ant had previously been charged wth
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the crimes for which he was being tried, but the charges had been
dr opped because of insufficient evidence. The trial court granted
the notion in limine, but, during jury deliberations, a note was
submtted to the court asking if “the jury would be wong to
consi der defendant’s Evidence 1 and 2,” the articles that had been
appended to the notion in limine and i nadvertently sent to the jury
roomw th the other evidence admtted during the trial. 1n holding
that perusal of these articles by the jury required a mstrial, we
sai d:

The present case is a difficult one because of the
simlarity of appellant’s prior offenses and those for
whi ch he was being tried, and because of the inflammtory
nature of the evidence and the enotional nature of the
crinmes. According to the article printed in Ocean City
Today, appellant had previously been convicted of an
“indecent |iberties” charge, a fourth degree sex offense
charge, and a perverted practice charge. |In addition

the article alleged that he had been charged with, but
not convicted of, rape and a sex offense by suffocation.
Further, the information was read by all of the jurors.

The evidence against appellant was strong, but not
overwhel mng. He was the |ast person seen with Ruggl es
on the day nost likely to have been the day of her death.
Her body was found in an area between Ccean City and
appel lant’s honme, in arenote area not |ikely to be known
to sonmeone unfamliar with the area. 1n addition, there
was evidence that appellant gave Corporal MQeeney a
fal se explanation of what had occurred and that he had
made inconsistent statenents to Corporal MQueeney and

Dol ch. The jury was also entitled to believe or
di sbelieve the testinony of Lew s, that appellant had
confessed to killing Ruggl es. Absent the confession, the

evi dence was circunstantial and the jury coul d have found
appel l ant not guilty.

On the other hand, the trial court inquired of the jurors
after they had read the article. FEach juror indicated
that he or she could decide appellant's guilt or
innocence solely on the basis of the evidence presented
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at trial. The trial court was able to observe the
demeanor of the jurors and believed their assurances. In
addition, he instructed the jurors that they were not to
discuss the information 1in the articles during their
deliberations. It 1is also clear that the jurors took
seriously their responsibility to decide the case based
on appropriate evidence, as indicated by the fact that
they notified the trial court when they questioned the
admissibility of the newspaper articles.

In our view, however, the dispositive factor in this case

is the simlarity of the offenses alleged against

appel lant in the prior cases to those for which he was on

trial. As williams, supra, Hryciuk, supra, and Keegan,

supra, point out, exposure to extrajudicial reports on a

juror's deliberations may be substantial even though it

is not perceived by the juror himself or herself

Al t hough the jurors may have honestly thought that they

could disregard the information in the articles, in our

judgnent, any doubts the jurors nmay have had, reasonable

or otherw se, woul d have been resol ved agai nst appel | ant

- even if only subconsciously - as a result of the

I nformation contained in the articles.

Id. at 270-71 (enphasis added).

In wright, we considered the relevant factors in a
determ nati on of whether exposure to inflamuatory and prejudici al
news articles requires the grant of a mstrial. It is uniformy
recogni zed that such cases nust be decided on their own facts.
Marshall v. United States, 360 U. S. 10, 79 S. C. 1171 (1959).
Moreover, the trial judge has broad discretion in ruling on the
i ssue of prejudice resulting fromthe reading by jurors of news
articles concerning the trial. Id. W begin our analysis,
however, with the fact that, unlike many of the |andmark cases,
only one juror was found to have read the article. wright further
i nstructs that, except where prejudice is manifest, a trial court

is entitled to rely on the assurances of jurors that they would be
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able to reach a verdict based only on the evidence at trial even in
cases where jurors possessed know edge of extraneous extraj udici al
i nformati on about the case being tried. See wright, 131 M. App.
at 260.

It logically follows, then, that a trial judge may rely on
assurances where, as here, such assurances relate to whether juror
No. 100 told the other jurors about the contents of the article and
his assurance that “they [the other jurors] didn't read the
article.” O course, the factor nost troubling is that the article
contained information that the co-defendant had entered a plea of
guilty. 1t is avery short |eap fromknow edge of the acconplice’s
guilt and the guilt of appellant by association, particularly where
appel l ant nmay have been convicted on a theory that he aided or
abetted Wlson as to certain offenses. W are satisfied, however,
that the potential undue prejudice is aneliorated by the fact that,
in the first instance, the record discloses no evidence that the
i nformation contained in the article was ever inparted to the
menbers of the jury who ultimtely deliberated and found appel | ant
guilty. Inthe final analysis, dispositive of appellant’s claimis
the fact that, notw thstandi ng the four-day i nterval that juror No.
100 continued to sit on the jury, the court did ultimately excuse
hi m In the absence of evidence that the juror inparted to the
other jurors the information contained in the article, appellant’s

claimof prejudice fails.
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IIT

For guidance of the circuit court, on remand, we consider
appellant’ s final assignment of error. He argues that the circuit
court’s denial of his nmotion in Iimine to exclude the testinony of
Dr. Ann Burgess, a professor of psychiatric nursing and a nurse
practitioner with a doctorate in nursing science was reversible
error. She was offered by the State as an expert witness to
expl ai n how aberrent behavior of victinms of sexual assault can be
attributed to the “rape traunma syndrone,” asserted to be a subset
of post-traumatic stress disorder. The basis of appellant’s notion
in limine was that Dr. Burgess’s testinony should be excluded
because she had not interviewed or exam ned the prosecutrix and
that a “general explanation of post traumatic stress disorder, and
how t he psychol ogi cal synptons are nani fested in their reactions of
rape victims” was not specific to the case. Addi tionally,
appellant clained that testinony “would be hearsay, irrelevant,
hi ghly, highly, highly prejudicial, then goes beyond the
boundaries of the testinony and the areas that this the jury shoul d
consi der.” In denying appellant’s notion in Iimine, the court
rul ed:

It is ny belief that the case | aw does specifically
authorize testinony on this issue, so long as [sic] is

used to expl ain the syndrone and t he behavi or that’s part

of the syndrone, as opposed to saying “This victimwas

raped because she did this.” That’s what they can’t

do. . . . But they can offer testinony as to what Post

Traumatic Stress Disorder is, what Rape Trauma Syndrone
is, when it’s relevant to certain issues in the case.
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Prior to the conmencenent of appellant’s second trial, the
trial judge reasserted her earlier ruling: “I"mgoing to continue
to deny the defense notion with respect to Dr. Burgess for the sane
reasons | denied it in the last trial. Just as you al
incorporated your argunents, I’'ll incorporate ny rulings.”
Prelimnarily, Dr. Burgess testified that prior to trial, she had
reviewed the police statenent, the indictnment, the forensic nurse
exam ner report” and an audio cassette. As noted, supra, Dr.
Burgess was presented with a hypothetical based on testinony in
this case, with special reference to the State’s theory that J.L.
bel i eved t hat appellant and his cohort were harm ess and that she
was tricked into joining themin the back seat of her vehicle. Dr.
Burgess attributed the victimis failure to resist, her failure
i medi ately to report the incident and her voluntarily giving her
home tel ephone nunber to the alleged assailant to the rape trauma
syndrone. More specifically, Dr. Burgess testified that there were
t hree stages of rape trauma syndrone, the initial inpact phase, the
acute phase of disorganization and the reorganization phase.

The State initially asserts that the issues presented in
appellant’s third argunent are unpreserved, including whether he
may challenge “for the first tinme on appeal” the use of the term
citing language in State v. Allewalt, 308 M. 89 (1986), that
“there are inherent inplications fromthe use of the term ‘rape

trauma syndrone’ for it suggests that the syndrome nmay only be

caused by rape.” W think appellant’s objection to adm ssion into
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evi dence of the concept subsumes and is part of the challenge to
the use of the term The issues presented were vigorously opposed
inthe trial court at two separate proceedi ngs; we shall therefore
consider the nerits.

Denom nating it as “careless dictum” appell ant acknow edges
that the Court of Appeals, in Hutton v. State, 339 Ml. 480, 504
(1995), stated that “. . . expert testinony on post traunmatic
stress syndrone or on “rape traunma syndrone” nmay be adm ssi bl e when
the i ssue was consent. He hastens to add, however, that the Court
of Appeal s reversed Hutton’s conviction because “the PTSD evi dence
was offered to prove that the all eged sexual abuse had occurred.”

In State v. Allewalt, 308 Md. 89, 109-10 (1986), the Court of
Appeal s revi ewed our decisionin Allewalt v. State, 61 Ml. App. 505
(1985), and set forth the paraneters for adm ssion of evidence of
the Post Traumatic Stress Disorder:

W hold only that in this case the trial court did
not abuse its discretion in admtting the testinony of
Dr. Spodak. W enphasize that admssibility is a matter
of trial court discretion based on the facts. \Wen a
trial judge admts PTSD evi dence because he believes that
the existence of the disorder coupled with the absence of
any triggering trauma, other than the evidence of rape,
will aid the jury the ruling necessarily carries certain
baggage with it. Cross-examn nation can include not only
cross-exam ning the expert about PTSD in general, but
al so cross-exam ni ng the expert and t he prosecutri x about
possi bl e causes of the disorder other than the assault
charged in the crimnal case. In addition, we can
foresee cases where the defendant will seek to counter
the State’s PTSD evidence with his own expert testinony.
That can, in turn, lead to i ssues concerning conpul sory
psychi atric exam nation of the conplainant by an expert
for the defense. Lurking in the background is the nice
guestion of whether the absence of PTSD is provabl e by
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the accused in defense of a rape charge, as tending to
prove that there was consent. See, as to RTS generally,
Massar o, Experts, Psychology, Credibility, and Rape: The
Rape Trauma Syndrome Issue and 1its Implications for
Expert Psychological Testimony, 69 Mnn.L.Rev. 395
(1985); Comment, Expert Testimony on Rape Trauma
Syndrome: Admissibility and Effective Use in Criminal
Rape Prosecution, 33 AmU.L.Rev. 417 (1984); Note,
Checking the Allure of Increased Conviction Rates: The
Admissibility of Expert Testimony on Rape Trauma Syndrome
in Criminal Proceedings, 70 Va.L.Rev. 1657 (1984). Wen
ruling on whether to receive State proferred evi dence of
PTSD a trial judge will have to weigh the benefit of the
evi dence not only agai nst potential unfair prejudice, but
al so against the conplexity of possibly acconmpanying
i ssues and against the tinme required properly to try the
expanded case.

Id. 109-110 (enphasi s added).

In Hutton, the Court further clarified the trial issues which
coul d be properly explicated by the introduction of the rape traum
syndrone into evidence:

For the foregoing reasons, we hold that the
adm ssion of PTSD testinony to prove sexual abuse
occurred was i nadm ssible and clearly error. Testinony
by an expert that the alleged victimsuffered from PTSD
as a result of sexual abuse goes beyond the limts of
proper expert expression. Expert testinony descri bing
PTSD or rape trauma syndrone nay be adm ssi bl e, however,
when offered for purposes other than sinply to establish
that the offense occurred. The evidence mght be
of fered, for exanple, to show lack of consent or to
explain behavior that might be viewed as inconsistent
with the happening of the event, such as a delay in
reporting or recantation by the child. See Taylor, 552
N. Y. S. 2d at 888-90, 552 N. E. 2d at 136-38. This case does
not fit wthin any such exception.

Hutton v. State, 339 Ml. at 504 (enphasis added).
Pellucidly, the facts presented in the case sub judice are
gui ntessentially the circunstances contenplated by Maryland

authorities which have considered the rape trauma syndrone.
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Qoviously, it strains credulity that one who |ater clains to have
been raped woul d be conpliant during the sexual encounter, fail to
i medi ately report the sexual assault and, nost confounding, give
her all eged attacker her hone tel ephone nunber. Unlike Bohnert v.
State, 312 M. 266 (1988) and Hutton, the evidence was neither
enpl oyed to establish the happening of the crimnal event or the
victims credibility, nor was it outside the bounds of the expert’s
area of expertise, nor did it invade the province of the jury.
Finally, as approved by the Court of Appeals in Hutton, Acuna and
Allewalt, Dr. Burgess properly relied on material supplied by the
court and statenents as part of the hypothetical foundation upon
whi ch she based her opinion. The court properly denied appellant’s
notion in limine to exclude the testinony of Dr. Burgess.

JUDGMENTS OF CONVICTION OF THE
CIRCUIT COURT FOR MONTGOMERY
COUNTY REVERSED; CASE REMANDED
TO THE CIRCUIT COURT FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION.

COSTS TO BE PAID BY MONTGOMERY
COUNTY.
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