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This appeal involves the construction of a persona
catastrophe liability policy when the claim against the insured
al l eges invasion of privacy. The policy expressly covers invasion
of privacy as "personal injury," but the policy then excludes
"personal injury ... expected or intended" by the insured. Because
of this anbiguity, and as nore fully explai ned bel ow, we shall hold
that the policy covers.

The appellants, Byron C. Bailer and Victoria Bailer, husband
and wife, ow, as their primary residence, a dwelling in Rockville,
Maryland. At all times relevant to the instant matter the Bailers
were insured under three policies issued by the appellee, FErie
| nsurance Exchange (Erie): a basic honeowner's policy, an
autonobile liability policy, and the personal catastrophe liability
policy at issue here.

The Bailers hired through an agency a Danish national, Mjbrit
Meier, as an au pair. |In consideration of salary, room and board
Ms. Meier assisted the Bailers with household chores and child
care. She was furnished her own room and private bath in the
Bai | ers' hone.

In the fall of 1993 Ms. Meier, who apparently had |aundry
drying in her bathroomat the tinme, asked M. Bailer's perm ssion
for her to shower in the bathroom that adjoined the Bailers
bedroom Before giving Ms. Meier access to that bath, M. Bailer
conceal ed there a video canera, focused it on the shower area, and

turned on the canera. M. Meier used the shower and at sone point
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| earned that she had been video taped.! M. Mier left the Bailers
honme and enpl oynent and sued both of themin the Crcuit Court for
Mont gonery County for invasion of privacy. The Bailers called upon
Erie to defend and to indemify, but Erie declined to do either.
The Bailers then engaged counsel to defend Ms. Meier's action
agai nst them and they then brought the instant action against Erie
in the Crcuit Court for Mntgonery County.

In the Bailers' action against Erie all parties noved for
summary judgnent, and the court granted Erie's notion. The Bailers
appeal ed to the Court of Special Appeals, and this Court, on its
own notion, issued the wit of certiorari prior to consideration of
the matter by the Court of Special Appeals. The action against the
Bailers by Ms. Meier was settled sometinme prior to the Bailers
filing of their brief as appellants in the instant appeal.

I

Prior to addressing the nerits of the parties' argunents, we
notice a procedural point that nust be addressed. When sunmary
judgnent was granted for Erie in the circuit court, the Bailers

claims were being asserted in an anended conpl ai nt that consisted

Preci sely when and how Ms. Meier discovered the surreptitious
video taping is not clear fromthe record. Fromthe depositions of
the Bailers it appears that, after Ms. Meier had showered, M.
Bailer retrieved the tape and placed it in the pocket of a jacket
hanging in his closet, wthout having viewed the tape. Sever a
days |l ater he discovered that the tape was m ssing. W know that
Ms. Meier obtained the tape because she played it for Ms. Bailer.
It seenms that M. Bailer had video recorded hinself at the
begi nning of the rel evant segnent of the tape when he turned on the
canera after having concealed it in the shower area.
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of two counts. Count | sought a judgnent "declaring that [the
Bailers] are entitled to insurance coverage including defense ...."
Count Il sought damages for breach of the insurance contract
measured by any judgnent in favor of Ms. Meier, by attorney's fees
and costs incurred in defense of the claimby M. Mier, and by
attorney's fees and costs incurred in the prosecution of the action
of the Bailers against Erie. The final order signed by the circuit
court and the judgnment as recorded on the docket sinply recite that
Erie's notion for summary judgnent was granted as to all counts.

This form of judgnment is inproper in a declaratory judgnent
action. |In Broadwater v. State, 303 Ml. 461, 494 A 2d 934 (1985),
this Court, speaking through Judge Smth and after review ng dozens
of our prior decisions, vacated a purported declaratory judgnent
and remanded that case for further proceedings. There the trial
court had granted a notion to dismss the declaratory judgnent
action for failure to state a clai mupon which the relief requested
by the plaintiff could be granted. W held "that the trial judge
erred both in granting the notion to dismss and in failing to
declare the rights of the parties.” 1d. at 469, 494 A 2d at 938.
Here, the judgnent entered in the circuit court does not declare
the rights of the parties.

It appears, however, that the action of Ms. Meier against the

Bailers was settled prior to appellate briefing. Consequently, the



-4-
need for a declaration of the rights of the parties, in order for
it to operate prospectively, has becone noot.

All of the relief now available to the Bailers consists of
damages that have accrued, excluding counsel fees in the instant
action. Recovery of the damages, accrued and unaccrued, 1is
avai | abl e under Count |1, the breach of contract claim This Court
recogni zes the recoverability of counsel fees and expenses incurred
by an insured in successfully prosecuting or defending a coverage
issue with a liability insurer. Continental Casualty Co. v. Board
of Educ. of Charles County, 302 Ml. 516, 537-38, 489 A 2d 536,
546-47 (1985). That aspect of the Bailers' claimagainst Erie is
part of their breach of contract claim Collier v. M-Individua
Practice Ass'n, 327 M. 1, 13-17, 607 A 2d 537, 543-45 (1992)
(recovery of counsel fees and expenses incurred by an insured in
successfully prosecuting or defending a coverage issue wth
l[iability insurer is an exception to the American rule disallow ng
counsel fees as part of expectation interest damages in breach of
contract actions).

Accordingly, we proceed to address the nerits of Count |1 of
the Bail ers' amended conpl ai nt.

[

In this Court the Bailers rest their breach of contract claim

exclusively on Erie's personal catastrophe policy. That policy

states Erie's promse as foll ows:
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"W will pay the ultinmate net |oss which anyone we
protect becones legally obligated to pay as damages
because of personal injury or property damage covered by
this policy. This applies only to damages in excess of
the underlying Iimt or Self-Insured Retention."?2
"Personal injury" as defined in the policy neans:
"(1) bodily injury;
(2) libel, slander or defamation of character;
(3) false arrest, wongful detention or inprisonnent,
mal i ci ous prosecution, wongful entry or eviction,
i nvasi on of privacy, or humliation caused by any
of these."
(Enphasi s added). It is this insuring agreenent on which the
Bailers rely.
Under the section of the policy headed "Wat we do not cover--
Excl usi ons," appears the foll ow ng:

"We do not cover

"(2) personal injury or property damage expected or

i ntended by anyone we protect. W do cover
reasonable acts commtted to protect persons or
property.”

Erie relies on this exclusion, and the circuit court based its
grant of summary judgnent on this exclusion.

The maj or contentions are these:

A The Bailers submt that, even if the injury were expected

or intended by M. Bailer, the policy literally covers, or, at a

2ln quoting portions of the Erie policy we have not reproduced
bold type which at tinmes is used to highlight terns that are
defined in the policy.
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m ni mnum beconmes anbi guous because it expressly insures against
l[tability for invasion of privacy.

B. Erie submts that there is no anbiguity in the policy
because it should be construed to cover negligent invasions of
privacy and to exclude only intentional invasions.

C. Erie submts, and the <circuit court agreed, that
i ntentional conduct and intentional results nust be distinguished.
Hence, says Erie, even if invasion of privacy is exclusively an
intentional tort and even if the policy covers intended conduct
t hat produces unintended results, the injury here was intended by
the insured so that the exclusion applies.

D. Erie submts that a construction that permts insurance
of an intentional injury is contrary to public policy.

No extensive review is required of the legal principles
governing the construction of insurance policies. Under Maryland
law, "[i]nsurance policies, being contractual, are construed as
ot her contracts.” Bond v. Pennsylvania Nat'l Mit. Casualty Ins
Co., 289 M. 379, 384, 424 A 2d 765, 768 (1981). As such, a court
interpreting an insurance policy is to examne the instrunent as a
whol e, focusing on the character, purpose, and circunstances
surroundi ng the execution of the contract. Pacific Indem Co. v.
Interstate Fire & Casualty Co., 302 Mi. 383, 388, 488 A 2d 486, 488
(1985). "[We accord words their ordinary and accepted neani ngs.

The test is what neaning a reasonably prudent |ayperson would
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attach to the term" Id. Unlike the law of sone states which
construes insurance contracts against the insurer, this Court holds
t hat an insurance contract will be construed agai nst the insurer
only when an anbiguity remains after considering the intentions of
the parties fromthe policy as a whole and, if necessary, after
adm tting and considering any rel evant parol evidence. Cheney v.
Bell Natl Life Ins. Co., 315 Md. 761, 766-67, 556 A 2d 1135, 1138
(1989) .

A

Revi ew of the subject catastrophe policy as a whole reveals
that its coverage is integrated with the underlying autonobile and
honeowner's liability coverages. That interrelationship reinforces
the Bailers' contention that the parties intended for the policy to
cover liability for invasion of privacy.

The catastrophe policy requires the Bailers "to maintain in
full effect during the policy period, wthout alteration, the
policies shown on the Declarations ... as underlying insurance

The schedul e of underlying insurance lists the Bailers' basic
homeowner's policy and the Bailers' autonobile liability policy.
Wth respect to clains that are covered by the wunderlying
i nsurance, the catastrophe policy "applies only to danmages in
excess of the underlying limt

The Bailers do not contend that the underlying honeowner's

policy covers Ms. Meier's claimagainst them Under 8§ Il of that
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policy, dealing wwth, "Home and Fam |y Liability Protection,” Erie
agrees to

"pay all suns up to the anmount shown on the Decl arations,

whi ch anyone we protect becones legally obligated to pay

as damages because of bodily injury or property damage

resulting from an occurrence during the policy period.

W will pay for only bodily injury or property danage

covered by this policy."

Under that policy bodily injury is "physical harm sickness or
di sease, including nental anguish, and includes care, |oss of
services, or resulting death.” Under that policy an "occurrence"
is "an accident, including continuous or repeated exposure to the
sanme general harnful conditions." The Iliability protection
provisions of the Dbasic honmeowner's policy also contain
substantially the sanme exclusion as found in the catastrophe policy
for "[bJodily injury or property danage expected or intended by
anyone we protect."

The types of tort liabilities such as malicious prosecution,
sl ander, and invasion of privacy which are specifically included
within the insuring provision of the catastrophe policy ordinarily
are not covered under insuring provisions of the type found in
Erie's basic honeowner's policy. This is because these torts
typically do not involve bodily injury, see Alstate Ins. Co. v.
LaPore, 762 F. Supp. 268, 270-71 (N.D. Cal. 1991) (defamation);
Washi ngton v. State FarmFire & Casualty Co., 629 A 2d 24, 27 (D.C
1993) (defanmation); Cantrell v. Allstate Ins. Co., 202 Ga. App

859, 860, 415 S.E.2d 711, 712-13 (1992) (false inprisonnent and
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mal i ci ous prosecution); Waver v. Mtorists Muit. Ins. Co., 62 Chio
App. 3d 836, 839-41, 577 N E. 2d 703, 705-06 (1989) (defamation); or
because these torts do not involve an accident, see Metropolitan
Property & Casualty Co. v. Mirphy, 896 F. Supp. 645, 647-48 (E. D
Tex. 1995) (invasion of privacy by voyeurism; Argonaut Sout hwest
Ins. Co. v. Mavpin, 500 S.W2d 633, 635-36 (Tex. 1973) (property
damage); or because the damages were expected or intended by the
i nsured, see Snakenberg v. Hartford Casualty Ins. Co., 299 S.C
164, 383 S.E.2d 2, 6-8 (1989).

The insuring provision in the Bailers' catastrophe policy
differs fromthat in their underlying honeowner's policy and from
those in the foregoing cases. The catastrophe policy enlarges the
coverage from"bodily injury" to "personal injury” and then defines
the latter termspecifically to include certain enunerated torts
anong which is invasion of privacy. Further, the subject
catastrophe policy nmakes plain that it is intended not sinply to
operate as excess insurance over the limt of the required
underlying insurance but also to operate as primary coverage for
certain risks that are not covered at all by the underlying policy.
In the latter instances, the catastrophe policy pays in excess of
the "Self-Insured Retention.” "Self-Insured Retention" neans

"t he anpbunt shown on the Declarations which is retained

and payabl e by anyone we protect with respect to each

occurrence not covered by underlying insurance but which

is covered by this policy. Al expenses incurred by us,
or by anyone we protect with our consent, in the



-10-

i nvestigation or defense of a claimor suit within the
self-insured retention shall be payable by us."

Per their Declaration, the Bailers' Self-Insured Retention is $500
for each occurrence.

Consequently, the policy clearly seens to have been drafted to
provide sonme insurance against liability for clains based on
i nvasi on of privacy, under which Erie would pay the damages above
the Self-Insured Retention of $500 up to the catastrophe policy
limt per occurrence, as well as paying all costs of defense.

| ndeed, it appears that personal unbrella liability policies
are marketed as providing coverage for the torts enunerated in the
Bail ers' policy. In an article by WA Mieller, CP.CU.,
"I nsurance Quiz: Personal Unbrella Liability Insurance," appearing
in Arerican Agent & Broker, Nov. 1988, at 50, the author points out
that "agents and brokers sonetinmes overlook the coverage
enhancenents included in [personal unbrella liability policies]."
Muel | er states that "[g]enerally, these policies provide insuring
agreenents” for "[p]ersonal injury liability," which includes
"[f]al se arrest, [i]nvasion of privacy, [d]efamation of character,
[ s] | ander, [1]1 bel, [AJum |1 ation, [mMalicious prosecution,
[wW] rongful detention [and] [w]jrongful entry."” 1d. Then, listing
that which "usually is excluded in personal unbrellas,” the author

includes "[i]ntentional injury,” wthout any attenpt at reconciling
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the two statenents. ld. at 52. See also J. Novak, "Leaky
Unbrell as," Vol. 157, Forbes, Mar. 11, 1996, at 174.3
The conplexity in the case before us lies in the exclusion.
If the exclusion totally swallows the insuring provision, the
provisions are conpletely contradictory. That is the grossest form
of anmbiguity, and Erie, unquestionably, would be obliged to defend
and indemmify. W turn then to Erie's argunents that undertake to
resol ve the patent anbiguity.
B
Erie's attenpt to split the tort alleged by Ms. Meier into
intentional or negligent invasions of privacy has no nerit. This
Court recognized the tort of invasion of privacy in Carr v.

Wat kins, 227 M. 578, 586-88, 177 A 2d 841, 845-46 (1962), and

5The article in Forbes was inspired by the author's
understanding that President WIlliam Jefferson Cinton's insurers
are defending under a reservation of rights in the litigation
reported as Jones v. Cinton, 869 F. Supp. 690 (E.D. Ark. 1994),
aff'd in part, revd in part and remanded, 72 F.3d 1354 (8th Gr.),
cert. granted, 116 S. C. 2545, 135 L. Ed. 2d, 1066 (1996). The
article describes State Farm as the nation's |largest unbrella
witer. J. Novak, "Leaky Unbrellas," Forbes, Mir. 11, 1996, at
174. The aut hor states:

"The State Farmunbrella, as is typical, raises the

personal liability limts of coverage you al ready have on
your auto and hone policies and provides coverage for
sonme liabilities that woul dnt be covered at all in a

honeowner policy. For exanple, it provides protection
for suits charging you wth invasion of privacy,
mal i ci ous prosecution, defamation and fal se inprisonnent
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subsequent cases have approved the definition of the termset out

in Restatenent (Second) of Torts 8§ 652A (1977) (Restatenent):
"General Principle

"(1) One who invades the right of privacy of another is
subject to liability for the resulting harm to the
interests of the other.

"(2) The right of privacy is invaded by

(a) unreasonable intrusion upon the seclusion of
another ...; or

(b) appropriation of the other's nane or |ikeness

., or

(c) unreasonable publicity given to the other's
private life ...; or

(d) publicity that unreasonably places the other in
a false light before the public ...."

See Lawence v. A S. Abell Co., 299 Ml. 697, 700-02, 475 A 2d 448,
450-51 (1984); Holl ander v. Lubow, 277 Mi. 47, 54-55, 351 A 2d 421,
424-25, cert. denied, 426 U S. 936, 96 S. C. 2651, 49 L. Ed. 2d
388 (1976); Beane v. McMullen, 265 M. 585, 599-601, 291 A 2d 37,
44-45 (1972); Household Fin. Corp. v. Bridge, 252 Md. 531, 535-38,
250 A.2d 878, 881-83 (1969). I n Household Fin. Corp. we agreed
with the anal ysis of Professor Prosser in his Handbook of the Law
of Torts (3d ed. 1964), Ch. 22, at 832, that invasion of privacy
"I's not one tort, but a conplex of four. The | aw of
privacy conprises four distinct kinds of invasion of four
different interests of the plaintiff, which are tied
t oget her by the common nanme, but otherw se have al nost
nothing in comobn except that each represents an

interference with the right of the plaintiff "to be |et
al one. "™

Id. at 537, 250 A 2d at 882 (enphasis omtted).
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Ms. Meier alleged that formof invasion of privacy consisting
of "unreasonabl e i ntrusion upon the seclusion of another, as stated
in 8 652B." Restatenment 8 652A(2)(a). Restatenent 8§ 652B states

the rule to be that

"[o]ne who intentionally intrudes, physically or
ot herwi se, upon the solitude or seclusion of another or
his private affairs or concerns, is subject to liability

to the other for invasion of his privacy, if the
intrusion would be highly offensive to a reasonable
person."

(Enphasi s added).

Snakenberg v. Hartford Casualty Ins. Co., 299 S.C. 164, 383
S.E 2d 2, is instructive on the intent elenment of "lIntrusion Upon
Secl usi on" described in Restatement 8§ 652B. In that case the
i nsured i nduced teenage fenmales to nodel bathing suits at his hone.
Unknown to the "nodels,” the insured video taped them while they
were using a bedroomto change into and out of the swinsuits. Wen
the insured was sued for invasion of privacy, the insurer refused
to defend under a honeowner's policy that was substantially simlar
to the Bailers' underlying honeowner's policy. Rej ecting the
i nsured's argunment that he sought only to guard the swinsuits from
theft by video taping the wonen, and applying the exclusion "for
damages i ntended or expected by the insured,” id. at 4, the court
hel d:

"[Wrongful intrusion into private affairs always

involves an intentional act. It is mstaken to concl ude,

as [the insured] does, that if malice is not an el enent

of invasion of privacy, neither is intent. The tort
cannot be commtted by unintended conduct anounting



- 14-

merely to lack of due care. I ntentional conduct is a
necessary el enent of the cause of action.”

Id. at 7. The honmeowner's policy in Snakenberg did not expressly
i nsure agai nst damages for liability for invasion of privacy.

Erie has not briefed whether fornms of invasion of privacy,
other than "Intrusion Upon Secl usion"” under Restatenment 8 652B, can
be commtted unintentionally, and Erie does not argue that its
policy, properly construed, insures against liability for sone
other formof that tort. Consequently, we express no opinion on
such a possible construction. It is sufficient for present
purposes to hold that the tort in the form alleged here does not
accommodate Erie's proffered distinction between negligent and
i ntentional conduct. That proposed distinction does not resolve
the intrinsic contradiction in the policy.*

C
Erie next proposes that the insuring provision and the

exclusion are properly reconciled by distinguishing between

“The di ssenting opinion would hold that the "Intrusi on Upon
Seclusion® form of invasion of privacy can be committed
unintentionally. That enlarges the tort beyond the confines of
Rest at ement (Second) of Torts--confines beyond which this Court
thus far has not gone. Although the dissent's position is one way
of resolving the anbiguity in this case, that position inposes
personal injury liability for negligent conduct that does not
result in bodily injury. Thus, those persons who have only an
underlying homeowner's policy in the language of the Bailers
underlying policy would have no insurance against this new
liability. Under the mjority position, persons  who
unintentionally intrude have not commtted a tort, have no
l[iability, and have no need for indemification.
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i ntended nmeans and an unintended or unexpected result. For
exanple, in Haynes v. Anerican Casualty Co., 228 Ml. 394, 179 A 2d
900 (1962), a contractor's liability policy covered injury to
property "'caused by accident.™ 1d. at 399, 179 A . 2d at 904. The
contractor's enpl oyees m stakenly excavated onto adj oi ning property
where they destroyed forty-eight trees. W held that the liability
was "caused by accident.” Finding that there was sonme anbiguity as
to whether both accidental neans and accidental result were
i ntended, or whether only the latter sufficed for coverage, we
construed the policy against the insurer. 1d. at 400-01, 179 A 2d
at 904. Erie submts that the subject catastrophe policy would
insure for an invasion of privacy that produces an unintended
result, even if the neans were intended. Neverthel ess, FErie
contends that the exclusion applies here because the conduct is
i ntended and the harmis expected.

I n cases dealing wth basic homeowners' policies the Court of
Speci al Appeals has construed the exclusion for damage either
expected or intended by the insured by distinguishing between
intent and result. See Allstate Ins. Co. v. Sparks, 63 M. App
738, 493 A 2d 1110 (1985) (policy covered when son of insured
intended to steal gasoline fromtruck but did not intend to start
fire that destroyed mll). Conpare Harpy v. Nationwi de Mut. Fire
Ins. Co., 76 Md. App. 474, 545 A 2d 718 (1988) (exclusion precluded

coverage for insured who sexually abused his daughter because of
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substantial certainty of harmresulting fromconduct). For cases
appl yi ng various gradations of intended conduct to various types of
harns, see generally J.L. R gel haupt, Jr., Annotation, Construction
& Application of Provision of Liability Insurance Policy Expressly
Excluding Injuries Intended or Expected by Insured, 31 A L.R 4th
957 (1984).

The vast majority of decisions collected in the above-cited
annotation deal with policies other than those that contain both
the exclusion and an express covenant insuring against liability
for one or nore intentional torts. Wthin the latter class of
cases it appears that courts have taken at |east three approaches:
(1) they avoid the problem (2) they apply the distinction urged by
Erie; or (3) they conclude that the policy is anbi guous and hold in
favor of the insured.

The first class of cases is represented by Shapiro v. dens
Falls Ins. Co., 39 NY.2d 204, 347 N.E 2d 624 (1976). The insured
was sued for allegedly willful and malicious defamation by two of
his partners in a real estate investnent syndicate. The insurer
had i ssued a personal excess policy covering liability for personal
injury that was defined to include |ibel, slander, defamation of
character, and invasion of privacy. 347 N. E.2d at 625. The
personal injury, however, could be "'neither expected nor intended
fromthe standpoint of the Insured.” Id. at 626. |In addition, the

policy included an endorsenent excluding any personal injury
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"'‘caused intentionally by or at the direction of the Insured.™ 1d.
I n a menorandum opi nion, the court, by vote of 4-3, held, w thout
further explanation, that the exclusionary endorsenent applied.

The three judge dissent in Shapiro illustrates the second
approach to the apparently conflicting policy provisions. The
di ssenters found to be "patently untenable" the insurer's
"contention that coverage for all intentional torts [was] avoided
by the endorsenent."” 1d. Instead, they would have held that "the
endorsement excluding injuries caused intentionally should be
construed to refer to those acts which are intentional in the sense
that the insured deliberately desired to inflict injury, as opposed
to nerely desiring the natural consequences of his volitional
acts." 1d. at 627.

Also illustrative of the second approach is Judge Mtz's
opinion for the United States Court of Appeals for the Fourth
Crcuit in Fuisz v. Selective Ins. Co. of America, 61 F.3d 238 (4th
Cr. 1995). The insured in that case sought defense and
i ndemmi fication under two identical personal catastrophe liability
policies that were issued for successive policy periods. The
policies covered damages because of personal injury, specifically
defined to include libel, slander or defamation of character, and
the policies also excluded coverage for "'any act commtted by or
at the direction of an insured with intent to cause ... personal

injury ...." Id. at 240. In the defamation action against the
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insured, the plaintiff alleged that the false accusations were
dissemnated to retaliate against the plaintiff for the loss of a
busi ness opportunity by the insured. I1d. The court acknow edged
that the policy provisions appeared to be in direct conflict but
al so recogni zed that defamation may be commtted in two different
ways, both of which were alleged in the conplaint against the
insured. Id. at 242-43. The conplaint alleged that the insured,
with an intent to injure the plaintiff, had published material
known by the insured to be false. The conplaint also alleged "New
York Tinmes" malice in that the insured recklessly disregarded
whet her his statenments were true or false. Inasnuch as the latter
al l egations were not wthin the exclusion for intentional acts, the
court held that the insurer had a duty to defend. 1d. at 244-45.

As we noted in Part I1.B, supra, the factual allegations in
Ms. Meier's conplaint against the Bailers and the version of
i nvasi on of privacy that is based on intrusion upon seclusion are
not susceptible to the kind of distinction nmade in the Fuisz case.
The specific tort alleged by M. Mier is only commtted
intentionally.

A third approach taken by courts in cases involving policies
containing the apparent conflict that is presented here is
illustrated by Lineberry v. State FarmFire & Casualty Co., 885 F
Supp. 1095 (M D. Tenn. 1995). There, in a new office building, two

men had constructed a secret viewing roomoff of a recreation room
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and restroomthat were connected to the office of one of the nen.
"Two-way mrrors were constructed into the walls of the recreation
room and restroom so that anyone in the view ng room could | ook
through the mrrors and observe occupants of the recreation room
and bat hroom wi t hout the occupants' knowl edge.” 1d. at 1096. One
man woul d engage in sexual relations in the recreation roomw th an
unsuspecting worman, while the other man video taped the activity
from the view ng room Four wonmen who had been secretly video
taped sued the nen who, in turn, sued their insurer in the reported
case for defense and i ndemification under their personal liability
unbrella policy. The policy defined "loss" to nean "'an acci dent
that results in personal injury ...."™ 1d. at 1097. 1In addition
to bodily harm "personal injury" was defined as
"b. false arrest, false inprisonnent, w ongful
eviction, wongful detention, malicious prosecution or
hum |'i ati on;

"'‘c. libel, slander, defamation of character or
i nvasi on of rights of privacy; and

"'d. assault and battery.™

The policy also provided that State Farm

"Will not provide insurance ... for personal injury or
property damage:

"‘a. which is either expected or intended by you[.]
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The sanme argunents nmade in Lineberry are nade here. The
Li neberry court reasoned that the tort alleged by the four wonen
"'consists solely of an intentional interference wth [the
plaintiff's] interest in solitude or seclusion ...."™ 1d. at 1098
(quoting Restatenent 8 652B cnt. a). The court then hel d:

"In the instant case, the unbrella policy expressly
covered injuries resulting frominvasion of the right of
privacy, an inherently intentional tort, but excluded
injuries which were intended or expected. Therefore, the
Court finds the coverage is illusory, and the policy is
anbi guous and nust be interpreted against the insurer and
in favor of the insured.”

ld. at 1099.

A personal liability unbrella policy was also involved in
Know es v. United Servs. Auto. Assn, 113 NM 703, 832 P.2d 394
(1992). That policy included coverage for wongful eviction and
excl uded coverage for an injury that was expected or intended by
the insured. The insured was sued by a neighbor for interfering
wi th the neighbor's easenent over the insureds property by having
erected a | ocked gate across a road. 832 P.2d at 395. In its
analysis the court first reviewed the |ine of cases which interpret
the exclusion to operate only where the harm was intended, as
opposed to the insureds performng an i ntended act that gives rise
to sone unexpected harm The New Mexico court concluded that the
insured "intended or expected harm of the sane general type as was

al | eged by the [neighbor's] conmplaint.” Id. at 398. The court also

found that "the effect of the exclusionary clause at issue in the
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instant case is to nullify a broad grant of coverage." | d.
Consequently the court held that "[t] he exclusion of coverage for
acts intended or expected by [the insured] is repugnant to the
i nsuring clause that prom ses broad coverage for injuries arising
fromwongful eviction. The reasonable expectations of the insured
can be upheld only if the repugnant clause is not given effect."
ld. at 399.

A policy construction issue simlar to that before us arose
under a Law Enforcenment O ficers' Conprehensive Liability Policy in
Lincoln Nat'l Health & Casualty Ins. Co. v. Brown, 782 F. Supp. 110
(MD. Ga. 1992). Manifesting no reluctance to express its frank
opi nion, the court said:

"[T]here is an inconsistency in the policy. The policy

defines '‘personal injury to nmean not only '‘bodily injury

but also 'false arrest,' 'malicious prosecution,' and

‘assault and battery.' Wen this definitionis read with

the provision that only unintentional and unexpected

'personal injury' is covered, then the policy only applies

to unintentional false arrest, unintentional malicious

prosecution, and unintentional assault and battery. This

is conpl ete nonsense. "

ld. at 112-13.
The court applied the rule that "when two provisions in an

i nsurance policy 'are repugnant to one another,' 'the provision nost
favorable to the insured will be applied.™ 1d. at 113 (quoting
United States Fire Ins. Co. v. Hlde, 172 Ga. App. 161, 164, 322

S.E. 2d 285, 288 (1984)).
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In a periodical circulated in the insurance industry there is
an incisive presentation of the problem now before us. D.S
Mal ecki, C.P.C U, "R sk Managenent: Separation of Coverages in
Underlying CGL Forns Deserves Attention," Rough Notes, Apr. 1990,
at 34.° The author begins by observing that "bew | dering problens
often are raised by the way personal injury and advertising injury
coverages are structured under unbrella liability policies.” 1d.
Mal ecki says:

"One of the problem areas is that comerci al
unbrella policies, unlike primary policies, sonetines
provi de no cl ear division between the unintentional tort
coverage of bodily injury and the intentional tort
coverages of personal injury and advertising injury.

"In other words, the insuring agreenents of sone
unbrella policies substitute personal injury in place of
bodily injury, but then make coverage contingent on the

happeni ng of an occurrence or a result that is unexpected
or unintended."

The aut hor, whose colum in the periodical is headed, "Risk
Managenent," gives the follow ng advice: "Commercial unbrella
policies that conbine the unintentional tort coverage of bodily

injury with the intentional tort coverage of personal injury and

CGL stands for Commercial General Liability. "This type of
i nsurance was previously called Conprehensive General Liability.
When new policy fornms were introduced in 1986, the name was changed
because insurers believed that the term '‘conprehensive' m ght
constitute an invitation to courts to expand coverage beyond what
insurers intended." T.D. Keville, Advertising Injury Coverage: An
Overview, 65 S. Cal. L. Rev. 919, 919 n.1 (1992) (citation
omtted).
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make both subject to unexpected or unintended results should be
avoided.” 1d. Unfortunately, it is too late to apply M. Ml ecki's
advice in the instant matter.

We conclude that Erie's suggested reconciliation of the
conflict in the policy terns does not apply to the claimasserted
against the Bailers by M. Mier. The subject policy is a
personal, and not a commercial, liability policy. To the
reasonabl e person the promse to pay damages for liability for
i nvasion of privacy, at the tinme of contracting and under the
circunstances presented here, refers to an intrusion upon
seclusion. In other words, in an excess policy designed for owners
of at |east one house and at |east one autonobile, the contracting
parties would not contenplate that the term "invasion of privacy,"
primarily relates to such relatively exotic and usually commrerci al -
context torts as appropriation of another's name or |ikeness,
unreasonabl e publicity, or false Iight publicity.

I nt rusi on upon secl usion nmust always be intentional in order
to be tortious, and it is the intrusion that constitutes the harm
agai nst which that form of invasion of privacy is intended to
protect. Here, Ms. Meier alleged an intentional intrusion. There
is no basis for contending that the policy wll insure for
intentional intrusions upon seclusion that do not result in
i ntended or expected harm but that the policy will not insure for

i ntentional intrusions upon seclusion that do result in expected or
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i ntended harm The insured's conduct, the invasion, and the
claimant's harm the invasion, are one and the sane. FErie's proposed
distinction in the context of this specific claim against the
Bail ers postul ates that the policy insures and does not insure for
t he sane conduct, at the same tine, and in the same respect. The
policy is at |east anbiguous, and Erie was obliged to defend and
i ndemmi fy.

D

The circuit court entered sumrary judgnent in favor of Erie
for the additional reason that "it would be agai nst public policy
to allow an insurance conpany to indemify soneone for a wongfu
act or crinme commtted with deliberate intention." FErie submts
that the reasoning applied by the circuit court is a correct
statenent of the law, but Erie does not cite to us any cases
i nvol ving i nsurance policies.

When Erie noved for summary judgnment it predicated the notion
exclusively on the | egal construction of the policy |language. Erie
did not seek to submt any factual material designed to clarify the
intent of the parties in the event the policy were determned to be
anbi guous. From the wunderwiting standpoint this personal
catastrophe policy is designed for persons who own their own hones,
own one or nore autonobiles, and are sufficiently concerned about
protecting their assets that they insure for excess and enhanced
coverage in addition to their underlying liability coverage. FErie

presented no evidence that persons to whom personal catastrophe
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policies are marketed beconme notivated by the insuring agreenent
intentionally to invade the seclusion of others or that M. Bailer
was so notivated to video tape Ms. Meier

The Bailers submt that the public policy argunent was
resol ved adversely to Erie in First Natl Bank of St. Mry's v.
Fidelity Deposit Co., 283 Md. 228, 389 A 2d 359 (1978). We agree.
There, we held that it was not contrary to public policy to insure
against liability for punitive damages awarded in a civil action
for malicious prosecution, even though the punitive damages in
| egal theory are predicated upon nalice.® 1d. at 241-43, 389 A 2d
at 366-67. In the instant matter the Bailers seek to be nade whol e
for conpensatory damages and | egal expenses. The instant case is
an even weaker one for voiding the insuring agreenent on public
policy grounds than was the case presented in First Nat'l Bank of
St. Mary's, supra.

For the foregoing reasons we shall reverse the judgnent of the
Crcuit Court for Mntgonery County in favor of Erie I|nsurance
Exchange, and we shall remand this case for the entry of a sunmmary
judgnment on liability in favor of the Bailers who, on further
proceedings in the circuit court, may prove their damages under

Count 1l of their amended conpl aint.

*Wth respect to punitive damages in a malicious prosecution
action follow ng Orens-111inois, Inc. v. Zenobia, 325 M. 420, 601
A.2d 633 (1992), see Montgonery Ward v. WIlson, 339 Mil. 701, 664
A 2d 916 (1995).
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JUDGMENT OF THE CRCUIT COURT FOR

MONTGOMERY COUNTY REVERSED. CASE

REMANDED TO THAT COURT FOR FURTHER

PROCEEDI NGS CONSISTENT W TH TH' S

OPI NI ON. COSTS TO BE PAID BY THE

APPELLEE, ERI E | NSURANCE EXCHANGE.

Di ssenting Opinion foll ows next page:



Di ssenting Opinion by Chasanow, J.:

In straining to provide insurance coverage for a "peeping Tont
with a video canera, this Court nullifies a specific [imtation of
coverage in an insurance policy. In doing so the Court not only
ignores the clear |anguage of the insurance policy at issue, but
also ignores one of the nost fundanental rules of contract
interpretation.

It is a fundanental rule of contract interpretation that if
provisions of an insurance contract or of any other type of
contract are apparently in conflict, the Court should first attenpt
to reconcile the provisions rather than to nullify arbitrarily one
of the provisions of the contract. Chew v. DeVries, 240 Ml. 216
221, 213 A 2d 742, 744-45 (1964). Al of the provisions of this
contract can easily be reconciled; there is no need to nullify a
clear limtation on coverage and rewite the contract to nmake the
i nsurance carrier pay for M. Bailer's intentional tortious conduct
that the carrier expressly excluded from coverage.

I n numerous prior cases, this Court has recogni zed sone basic
rules of contract interpretation that are not even acknow edged in
the majority opinion. The first is that when interpreting a
contract a court will try to give effect to all of the agreenent's
provi si ons. See, e.g., Sagner v. denangus Farns, 234 M. 156
167, 198 A .2d 277, 283 (1964). A related principle of the | aw of

contracts is that courts will attenpt to reconcile apparently
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conflicting provisions in construing an agreenent. Chew, 240 M.
at 221, 213 A 2d at 744-45 (1965); see also Lunber Co. v. Bldg. &
Savings Assn., 176 M. 403, 5 A 2d 458 (1939). "[I]f a
reconciliation can be effected by a reasonable interpretation, such
interpretation should be given to the apparently repughant
provisions, rather than nullify any." Chew, 240 Md. at 221, 213
A. 2d at 744-45.
The majority reads the instant policy as containing both an
"exclusion and an express covenant insuring against liability for

one or nore intentional torts.” M. : : A 2d __

_ (1997)(Majority Op. at 15). Finding a conflict between what it
| abel s an "express covenant" and the exclusion provision of the
policy, the majority nullifies the clear and specific exclusion.
These provisions need not be construed as conflicting when they
easily can and shoul d be reconciled and read in harnony.

There are three relevant provisions in the insurance contract
at issue. The first is the basic coverage provision. The
i nsurance policy provides that:

"W will pay the ultimte net |oss which
anyone we protect becones legally obligated to
pay as damages because of personal injury or

property damage <covered by this policy.
(Enphasi s added).?

Y'n quoting portions of the Erie policy we have not reproduced
bold type which at tinmes is used to highlight terns that are
defined in the policy.
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The wunderlined qualifying |anguage included in this coverage
provi sion necessarily inplies that some forns of personal injury
and property damage are excluded from coverage. It seens clear
that the policy does not cover all personal injury or all property
damage; instead it only promses to pay the ultimte net |oss as

the result of personal injury and property damage which is covered

by this policy. The majority seenms to disregard entirely the
[imting words "covered by this policy."

The next relevant provision is the definition of "persona
injury." It is noteworthy that this is only a definition of the
broad category "personal injury;" it is not and does not purport to
be a definition of "personal injury covered by this policy." The
term "personal injury" neans:

"(1) bodily injury; (2) libel, slander or

defamation of character; (3) false arrest,

wrongful detention or inprisonnment, malicious

prosecution, wongful entry or eviction

i nvasi on of privacy, or humliation caused by

any of these."
Somehow the majority reads this provision as an "express covenant"
insuring against all fornms of invasion of privacy. This definition
or this definition coupled with the previously cited clause clearly
does not insure against all fornms of invasion of privacy any nore
than it insures against all forns of bodily injury. | trust the
Court is not suggesting that all forns of bodily injury are covered

by this excess insurance policy. By defining the broad term

"personal injury" the insurance contract does not say or inply that
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all forns of personal injury constitute "personal injury covered by
this policy."

The final relevant provision of the policy is the clear and
unanbi guous intentional injury exclusion clause. This provision
sets out the forns of personal injury that are not "covered by this
policy." It is headed "WHAT WE DO NOT COVER-- EXCLUSI ONS. " It
provi des:

"W do not cover

(2) personal injury or property damage

expected or intended by anyone we protect. W

do cover reasonable acts commtted to protect

persons or property."
The mmjority apparently concludes that "the exclusion totally
swal l ows the insuring provision, the provisions are conpletely
contradictory. _ Ml. at _ ,  A2dat ___ (Mjority Op. at
10). This is not only a strained reading of this contract, it is
also an affront to the maxim that courts should attenpt to
reconcile all provisions of a contract.

The three rel evant provisions of this insurance contract are
easily and obviously reconcilable. Certainly "a reconciliation can
be effected by a reasonable interpretation.” Chew, 240 M. at 221,
213 A 2d at 744. The coverage provision applies to "personal
injury or property damage covered by this policy." The broad

definition of personal injury, not all of which is covered by the

policy, includes such things as bodily injury as well as invasion
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of privacy. The forns of personal injury which are not covered by
the policy are found in the exclusion which provides that the
policy does not cover "personal injury or property danmage expected
or intended by anyone we protect."” This interpretation is in
accord wth the requirenent that courts attenpt to reconcile al
provi sions of any contract and not rewite the contract by voiding
any provision. The Bailers were sued for and apparently paid a
settlement for an intended invasion of privacy,? and the
intentional injury exclusion clause should be applicable to the
cl ai m agai nst them
The United States Court of Appeals for the Fourth Crcuit

recently construed a personal liability policy with terns anal ogous
to those at issue in the present case in Fuisz v. Selective Ins.
Co. of Anerica, 61 F.3d 238 (1995). |In Fuisz, supra, the personal
l[iability policy at issue contained the follow ng broad definition
of coverage:

"If a suit is brought against an insured for

damages because of ... personal injury, ..

caused by an occurrence to which this policy

applies, [ Sel ective Insurance Co.] wi |
provi de a defense at our expense by counsel of

our choice." (Enphasis in original)(footnote
omtted).
2Count Il of the Conplaint also alleged that Victoria Bailer

had know edge of and co-conspired with her husband to vi deotape M.

Mei er.
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Fuisz, 61 F.3d at 240. The definition of "personal injury”
included ""injury arising out of ... [l]ibel, slander or defamation
of character,'" but the policy excluded coverage for " any act
commtted by or at the direction of an insured with intent to cause

personal injury...."" Id. Thus, the Fuisz policy contained
the sane potential conflict as the policy at issue in the present
case.

The Fourth GCircuit noted that "at first glance," the
provisions mght, as the majority argues in its opinion here,
"appear to be in direct conflict, particularly when one recogni zes
that defamation is commonly classified as an "intentional tort."'"
Fuisz, 61 F.3d at 242-43. The Fuisz court held that the provisions
were not in direct conflict, however, and the court expressly
di sapproved of the interpretation espoused by the magjority in the
present case, that the policy is inherently anmbi guous and that it
nmust be construed in favor of the insured:

"if the intentional acts exclusion was
strictly interpreted to elimnate coverage for
injuries arising from all defamation clains
because defamation is an intentional tort,
then this exclusion would swallow the policy
coverage for defamation, permtting Sel ective
to "give with the right hand and then take
away with the left.'" (Ctation omtted).
Fuisz, 61 F.3d at 243. The court was unwilling to interpret the

exclusion in this way because such an interpretation would render

the clause that purported to provide coverage for defamation
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meani ngl ess. | d. Instead, the court held that sonme forns of

def amati on woul d be covered by the policy and sone would not. |d.
| amtroubled by the statenent in the nmajority opinion that:

"To the reasonabl e person the prom se to pay
damages for liability for invasion of privacy,
at the time of contracting and under the
circunstances presented here, refers to an
i ntrusion upon seclusion. In other words, in
an excess policy designed for owners of at
| east one house and at |east one autonobile,
the contracting parties would not contenpl ate
t hat the term “invasion of privacy,'
primarily relates to such relatively exotic
and wusually comrercial-context torts as
appropriation of another’s name or |ikeness,
or unreasonable publicity, or false Iight
publicity.

I ntrusi on upon seclusion nmust always be
intentional in order to be tortious, and it is
the intrusion that constitutes the harm
agai nst which that formof invasion of privacy
is intended to protect."”
M. at __,  A2d at ___ (Mpjority Op. at 21-22). That
statenent seens to indicate that, based upon what the majority
believes to be the understanding of the insured, the only form of
invasion of privacy covered by this policy is unreasonable
intrusion wupon seclusion . | assune the reason for this
distinction is that apparently the majority does recognize that
other fornms of invasion of privacy mght be coormtted recklessly or
negligently. Rather than construe the insurance policy according
to its express |anguage and give effect to all of the policy

provisions, the mpjority voids a clear and explicit intentiona

injury exclusion clause based on the tortured assunption that a
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"reasonabl e" policy purchaser woul d consider the term"invasi on of
privacy" to refer only to intrusion upon seclusion. The majority's
construction further presunmes that a "reasonabl e" policy purchaser
is sufficiently know edgeable of the law of torts to understand
that an intrusion upon seclusion can only be commtted
intentionally and that, as a result, the inclusion of coverage for
i nvasion of privacy supersedes the policy's intentional injury
exclusion clause. A better way to construe this insurance policy
is to assunme the purchaser read the policy and recogni zed that it
meant what it plainly said: coverage is available for invasions of
privacy, bodily injuries, defamations of character, etc., except
when they were commtted intentionally; thus there was no coverage
when the injury was "expected or intended.” The express |anguage
of the policy is a better aid to construction than assunptions
about a reasonable person who is ignorant of the variations of
i nvasion  of privacy, sone  of which may be conmmtted
uni ntentionally, but who does know what the Court of Appeals
reveals for the first tinme in the instant case, that the
unr easonabl e i nvasi on of seclusion formof invasion of privacy can
only be conmmtted intentionally.

| should also note that the statenent that "intrusion upon
secl usion nust always be intentional in order to be tortious," _
M. at _ , _ A2d at ___ (Majority Op. at 21), does not take
into account indications to the contrary in several of this Court's

prior cases. This Court has never before held that invasion of
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privacy nust be intentional; to the contrary, we have indicated

that for nost forns of the tort, including unreasonable intrusion

upon seclusion, the requirenment is that the defendant nust have
acted unreasonably, not that the defendant nust have acted
i ntentionally. In Beane v. McMiullen, 265 MI. 585, 291 A 2d. 37
(1972), a case involving the issue of whether the MMl ens'
conplaints to public authorities about the Beanes' possible
viol ations of zoning and other county |aws constituted an invasion
of privacy, we said:

“In all of the types of invasions of
privacy, except perhaps " (b) Appropriation of
the other's name or |ikeness,' reasonabl eness
under the facts presented is the determning
factor. We inquire then whether, under the
facts of the present case, the Beanes produced
legally sufficient evidence fromwhich a jury
m ght conclude that the conplaints of the
McMul | ens, al r eady descri bed, wer e
unreasonable...."

Beane, 265 Md. at 600-01, 291 A 2d at 45. In Household Fin. Corp.
v. Bridge, 252 Md. 531, 250 A 2d 878 (1969), a case involving the
unr easonabl e i ntrusion upon seclusion by a debt collector making
repeated phone calls to collect a debt, this Court stated:

"As a prelude to a discussion of
“Unreasonabl e Intrusion,” we call to mind that
we have el sewhere stated that the question of
how far a creditor may go to collect his debt
must be decided on the individual facts of
each case, but wusually on the ground of
r easonabl eness. It is generally recognized
that a creditor has a right to take reasonabl e
measures to pursue his debtor and persuade
paynment, although the steps taken may result
in sone invasion of the debtor's privacy."
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Household Fin., 252 Md. at 540, 250 A 2d at 884. I n Househol d
Finance we also cited with approval Harns v. Mam Daily News,
Inc., 127 So.2d. 715 (Fla. Dist. C. App.1961), a case finding
liability for unreasonable intrusion upon seclusion invasion of
privacy. W characterized Harnms as foll ows:

“In Harms v. Mam Daily News, Inc.,
supra, a columist included the followng item
in his colum, “~Wanna' hear a sexy tel ephone
voice? Call ---- and ask for Louise.' The
t el ephone nunber gi ven happened to be that of
the business office of Louise' s enployer and
the publication resulted in hundreds of
unwanted tel ephone calls, not to nention the
resulting enbarrassnment from the innuendo
contained in the wording of the publication
Whether intentional or unintentional, the
defendant's action not only resulted in
har assnent of the plaintiff but cast
aspersions on her character [and resulted in
an unreasonable intrusion upon solitude]."
(Enphasi s added).

Household Fin., 252 Ml. at 541, 250 A 2d at 885. Certainly at the
time this insurance policy was witten Erie could have believed
that awsuits could be instituted agai nst honmeowners for unintended
invasions of privacy including unintended intrusions upon
seclusion, and Erie expressed its intent only to defend and
conpensate for unintended invasions of privacy.

A nunber of other jurisdictions recognize negligent invasion
of privacy, without regard to type, as a valid cause of action
See, e.g., Boyles v. Kerr, 806 S.W2d 255, 259 (Tex. C. App
1991) (stating that "the basis for liability in a privacy action may

rest upon a negligent, as well as an intentional, invasion");
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Prince v. St. Francis - St. George Hosp., Inc., 484 N E. 2d 265, 268
(Ohio . App. 1985)(observing that "a negligent invasion of the
right of privacy ... can just as effectively invade one's right of
privacy as an intention to do so").

Judge Turner correctly noted the distinction between
intentional and negligent invasions of privacy in his witten
opi nion and order bel ow, observing that:

"The tort of invasion of privacy is
usually one of an intentional act, however, it
can be in the form of a negligent act under
sonme circunstances. Cearly had this been a
negligent invasion of privacy, the policy
woul d have covered such a clai m nade agai nst
the Bailers. However, since this was clearly
an intentional act on the part of the
plaintiff, Byron C. Bailer, there can be no
doubt that the exclusion under the policy of
i nsurance would allow the defendant to deny
defense and i ndemnification. Even though the
definition of “personal injury' enconpasses
the tort of invasion of privacy, it is still
clear fromthe | anguage of the policy that an
“intentional' invasion of privacy shall not be
cover ed. There can be no doubt that M.
Bailer intentionally intended the result of
his acts both by deliberately filmng Ms.
[ Meier] and in knowi ng or should have known
t hat such an action woul d cause enbarrassnent,
hum liation and injury to her." (Enphasis in
original).

The policy potentially would provide coverage if, as Judge Turner
posited at the summary judgnent hearing, the camera had been pl aced
in the bathroomin response to the theft of jewelry or other itens
fromthat room and the Bailers "negligently"” failed to tell Ms.

Mei er about the canera when they permtted her to use the shower.
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Part of the justification for the magjority's reading of the
policy is an apparent msreading of the Self-Insured Retention
The majority says "the policy clearly seens to have been drafted to
provi de sone insurance against liability for clainms based on
i nvasi on of privacy, under which Erie would pay the damages above
the Self-Insured Retention of $500 up to the catastrophe policy
limt per occurrence, as well as paying all costs of defense."

M. at _ ,  A2d at _ (Mgority Op. at 9). Furt her,
according to the mpjority the catastrophic personal liability
policy "operate[s] as primary coverage for certain risks that are
not covered at all by the underlying policy. In the latter
i nstances, the catastrophe policy pays in excess of the " Self-
| nsured Retention."'" M. at : A 2d at (Majority Op.
at 9). Contrary to the majority interpretation, the self-insured
retention also is inapplicable to, and excludes, intentional
injuries. The policy states:

"“Self-lnsured Retention' neans "the anount

shown on the Declarations which is retained

and payabl e by anyone we protect with respect

to each occurrence not covered by underlying

i nsurance but which is covered by this policy.

Al'l expenses incurred by us, or by anyone we

protect with our consent, in the investigation

or defense of a claimor suit wwthin the self-

insured retention shall be payable by us.'"

(Enmphasis in original).
What the majority apparently fails to recognize 1is that

"occurrence" is a defined termin the homeowner's policy, as well

as in the catastrophic liability policy. In both policies
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"“occurrence' neans an accident." It is quite clear from the
policies and from our prior cases that an "occurrence," when
defined as an accident, excludes intentional conduct. See, e.g.,
Sheets v. Brethren Mitual, 342 Mi. 634, 679 A 2d 540 (1996). Thus
it would seemthat the intentional invasion of privacy is not an
occurrence because it is not an accident. Based on the established
definitions of occurrence, the "self-insured retention" is not
applicable to intentional torts, and this not only fails to support

the majority's interpretation, but is a further indication that

intentional injuries are not neant to be covered by this policy.

Even though | disagree with the magjority, | would not wite a
dissent if the mpority opinion nmerely was a sui generis
construction of a single insurance contract. The majority opinion
is not sinply interpreting what this insurance contract covers; it
is interpreting what the majority thinks the insurance contract
ought to cover. W nust be cautious in rewiting insurance
contracts by nullifying a material exclusion. Even though when
construing statutes the Court has sonetines disregarded express
| anguage in order to interpret what the Court thinks the
| egi sl ature intended, see Kaczorowski v. Gty of Baltinore, 309 M.
505, 525 A 2d 628 (1987), we should not rewite insurance contracts

based on what we think the insured m ght have i ntended.
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I n broadening this personal catastrophic liability policy to
cover intentional torts and possibly include punitive danage
liability the mpjority states, "the subject catastrophe policy
makes plain that it is intended not sinply to operate as excess
i nsurance over the limt of the required underlying insurance but
also that it operates as primary coverage for certain risks that
are not covered at all by the underlying policy." M. at __ |,

A 2d at _ (Mgjority Op. at 9). Based on the majority's
expanded coverage reading of this policy, it is probably the best
bargain in the insurance industry. The Bailers' basic autonobile
policy had a limt on personal liability of $300,000. The Bailers'
homeowner's policy had a |imt on personal liability of $100, 000
and excluded intentional torts. The Bailers paid an annual prem um
of $311.20 for their honeowner's policy. The catastrophic policy
raises the Iimt of personal liability to $1,000,000 in both the
autonobile and the honeowner's policy and, according to the
majority, is also designed to extend coverage to certain
intentional torts (and conceivably punitive danages), yet the
annual premumfor this extensive coverage is only $115.

Erie did not intend to insure against all fornms of personal
injury. It intended to exclude "personal injury which was expected
or intended by the insured" and it clearly said so. Certainly,
there i s nothing inproper about an insurance conpany contractually
refusing to defend or pay clains for intentional torts or intended

personal injury. Sone jurisdictions even consider it against
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public policy to permt an insurance conpany to insure for a
policyhol der's deliberate tortious conduct. See, e.g., N elsen v.
St. Paul Conpanies, 583 P.2d 545 (Or. 1978); Anbassador Insur. Co.
v. Montes, 371 A 2d 292 (N.J. Super. 1977), aff'd, 388 A 2d 603
(N.J. 1978). W should not rewite the policy by nullifying this
intentional injury exclusion and should not force Erie to pay for
intentional tort liability coverage that it explicitly excluded.
Even if M. Bailer believed he was covered for all intentiona
personal injury or intentional invasion of privacy, his belief was
not justified by the witten contract. At best, fromM. Bailer's
per spective, there was no neeting of the mnds as to coverage for
i ntentional personal injury, and the contract as a whol e shoul d be
nullified, entitling M. Bailer to a return of his premuns. M.
Bailer did not rely on his interpretation to his detrinent; he does
not even renotely suggest that he commtted this deliberate
i nvasion of privacy because he expected to have insurance coverage
if he was caught. M. Bailer is not entitled to have the contract
rewitten and is not entitled to coverage which is clearly and
obvi ously excluded by the insurance contract.

M. Bailer did not and could not make a claim under his
homeowner's policy, which is at |east as anbiguous as his excess
policy. The Bailers' honmeowner's policy only covered occurrences
which excluded intentionally caused injuries. We should not

rewwite this contract and nullify a material exclusion in a
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contract nmerely because it is an excess insurance policy. | do
agree with the majority's inplication that we would |ike our excess
i nsurance policies to cover all liability that is not covered by
our basic honmeowner's policy, but insurance conpanies do not have
to wite excess policies wthout exclusions, and we should not
rewite insurance contracts to provide all the coverage we would
like to have. It is obvious that Erie intended only to defend and,
if necessary, indemify for wunintentional invasions of privacy.
This intent could not have been nmade any clearer. By forcing Erie
to defend and indemify for any intentionally inflicted damages,
the Court has rewitten this policy and nullified a clear and
explicit intentional injury exclusion. Insurance conpanies, |ike
all other litigants, are entitled to have their contracts construed
fairly and inpartially. This Court should be mndful of its
responsibility to read i nsurance contracts and not wite insurance

contracts. | respectfully dissent.



