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This case involves the extent to which a juvenile court can
limt the nedia's use of information when that court gives the
medi a access to a previously confidential juvenile proceeding. W
hold that while a court can place reasonable restrictions on the
media's use of information obtained in a confidential juvenile
proceeding, it cannot Iimt the nedia's publication of information
which it legitimately collected from other sources, and cannot
condition access to the juvenile proceeding upon the nedia's
publication of material specified by the court.

I
This is the second tine that issues arising from these

proceedi ngs have warranted our review. See In re Maurice M, 314

Md. 391, 550 A 2d 1135 (1988), rev'd, Maurice M v. Bouknight, 493

US 549, 110 S. &. 900, 107 L. Ed. 2d 992 (1990). 1In our prior
opi nion, we set out the facts surrounding this case in detail. 1d.
at 394-97. On January 23, 1987, Maurice M, the three-nonth old
son of Jacqueline Bouknight (Bouknight), was admtted to the
hospi t al with a Dbroken |Ieg. Following Maurice M's
hospitalization, the Baltinore City Departnent of Social Services
(DSS) filed a petition in the Crcuit Court for Baltinore City
(D vision of Juvenile Causes), seeking a determnation that Murice
M was a child in need of assistance under MI. Code (1984) § 3-
801(e) et seq. of the Courts & Judicial Proceedings Article.
After a hearing on August 18, 1987, and based upon the child's

injuries and other indicia of abuse, Maurice M was placed under an



Order of Protective Supervision to the DSS. On April 18, 1988, the
DSS filed a petition representing that Bouknight had failed to
cooperate with it. The DSS also filed a Mdtion for Contenpt,
alleging that when its representatives made a honme visit on Apri
7, 1988, they were told that Maurice "was in the care of an aunt”
but that Bouknight refused to identify the aunt or provide the
chil d's whereabouts.

Followng a hearing on the contenpt notion, Bouknight was
arrested and brought before the circuit court (Mtchell, J.). \Wen
Boukni ght refused to reveal the whereabouts of her son, the court
found her in civil contenpt and entered an order specifying that
Boukni ght be jailed until she purged herself of the contenpt by
producing Maurice M in court, revealing his whereabouts to the
court, or providing sufficient information about Maurice M to the
court, the DSS, or the police. Bouknight continued to refuse to
di vul ge her son's whereabouts, and remained in jail until this
year. After argunments had been heard on the issues now before us,
the court released Bouknight fromjail subject to her conpliance
with certain conditions inposed upon her by the court in the
exercise of its continuing jurisdiction over the case.

We are not here concerned with the substantive nerits of the
proceedi ngs regarding Maurice M Instead, we consider the validity
of the conditions under which the court afforded nedia access to
t hese juvenile proceedings. Prior to January, 1995, the court had
determ ned that Maurice M's best interests were served by closing
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t he proceedings to the nedia.

On January 17, 1995, The Sun, a newspaper published in
Baltinore, and other nedia representatives filed a notion for | eave
to intervene and for access to proceedings and certain papers filed
in Maurice M's case. After a hearing, the court entered an order
dated January 17, 1995 granting the nedia access to further
proceedings on the <condition that "[a]lny reference to the
respondent shall not be to his full |egal name; reference wll be
to 'Maurice' or 'Maurice M'" On January 26, 1995, The Sun
published an article containing a conputer-enhanced image of
Maurice M with a caption identifying the juvenile as "Murice
Boukni ght." The Sun obtai ned the conputer-enhanced photograph from
the Baltinore City Police Departnent. "Maurice Bouknight" is not
Maurice M's | egal nane.

Followng the article's publication, the court conducted a
hearing to determne whether The Sun's publication of the
phot ograph and identification of the child as "Murice Bouknight"
violated the court's January 17 order. The Sun contended that the
publication of the photograph was not a violation of the court's
order, and that its reference to Maurice M as "Maurice Boukni ght"
was i nadvertent. The court disagreed, viewi ng the caption on the
phot ograph as "an attenpt to get around the Order by publishing not
his legal name, but a nanme of identification." It expressed
surprise that the police departnent would rel ease the photograph,
stating that "it should know better."
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On January 26, 1995, the court proposed to anend its existing
order to provide that

the child . . . shall only be referred to as Maurice M

or Maurice. The last nanme of the child shall not be used

in any way in publication, either in print or broadcast.

No | i keness, photograph or visual representation of any

kind of the child shall be used or displayed in any news

medi a publications.
The court placed a condition upon its issuance of the anended order
by directing that its full text be published in all editions of The
Sun on January 27, 1995. The court said that "[a]bsent
[ publication of the order], frankly, we are prepared to deny your
access. " When The Sun declined to print the court's proposed
order, the court, by order dated January 26, denied the nedia
further access to the case.

The Sun and other nedia representatives petitioned the court
for reconsideration of its January 26 ruling. On February 6, 1995,
the court issued a nenorandum and order in which it asserted that
its original order of January 17 forbade the publication of any
"phot ographic |ikeness" of Maurice M The court identified the
source of the photograph as the public affairs office of the
Baltinmore City Police Departnment, which had decided to distribute
t he photograph to the nedia wi thout asking the court's perm ssion.
Asserting that "the newspaper cannot obtain succor fromthe m stake
of the Baltinore City Police Departnent in assumng it had the

i ndependent authority to rel ease the photograph,” the court entered

an order on February 6, 1995 allow ng access to the proceedi ngs for



all nmedi a organi zati ons except The Sun.

The court said its decision to exclude The Sun was "based on
[ The Sun's] deliberate editorial decision to disregard the order of
the court, and its apparent unwillingness to abide by the |aws
pertaining to confidentiality wth respect to juveniles in
Maryl and." For all nenbers of the nedia other than The Sun, the
court's February 6 order allowed access to the proceedings on the
conditions that "the nedia shall not print the full |egal nanme of
t he Respondent, but may refer to himas 'Maurice' or 'Maurice M"'"
and that "[n]o |ikeness, photograph, or visual representation of
any kind of the child as presented in court or made an exhibit
shal | be used or displayed in any news nedi a publication."”

The Sun appealed the juvenile court's order to the Court of
Speci al Appeals, asking it to reverse the lower court's denial of
access. Before the Court of Special Appeals issued a decision, we
issued a wit of certiorari and brought the case to this Court.

Three parties have presented argunents in this case. The Sun
contends that the juvenile court has inposed unconstitutional
condi tions upon nedia access to the proceedings. It argues that
because the February 6 order does not apply to The Sun, the court's
January 26 order denying access is still in force. The Sun
contends that conditioning further access to the proceedi ngs upon
the publication of the court's proposed January 26 order was
unconstitutional. In addition, The Sun contends that the
conditions placed in both the proposed January 26 order and the
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February 6 order unconstitutionally restrict the publication of
| awful Iy obtained information. The Sun asks that we reform the
court's February 6 order to pass constitutional nuster

The state contends that the court's February 6 order repl aced
the January 26 order denying access, and that any issues relating
to the February 6 order, and the proposed January 26 order that
woul d have all owed conditional access, are noot. It argues that
the February 6 order is constitutional and should be upheld.
Maurice M, appearing by counsel, argues that the proposed order of
January 26 was unconstitutional, but agrees that the February 6
order cured those defects, and that the February 6 order should be
uphel d. Counsel for Maurice M stressed that the publicity
resulting from nmedia access to the proceedings is nost likely to
benefit Maurice M by aiding the police in determning the mnor's
wher eabout s.

[
A

Courts may close juvenile proceedings to the public in
i nstances where closure would be inpermssible in other court
proceedi ngs. M. Code (1973, 1995 Repl., 1995 Supp.) & 3-812(e) of
the Courts Article provides that in a juvenile proceeding, the
court "may exclude the general public froma hearing, and admt
only those persons having a direct interest in the proceedi ng and
their representatives." See also MI. Rule 910(b) (providing that
heari ngs of juvenile causes "may be conducted out of the presence
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of all persons except those whose presence isS necessary or
desirable"). In addition, court records pertaining to juveniles
are held in confidence, and can only be divul ged by court order, or
for limted educational purposes. See 8§ 3-828 of the Courts
Article; MI. Rule 921(a).

The Sun does not challenge the constitutionality of any of
these statutes and rules. Nor does it contend that it has a right
to attend juvenile proceedings in general, or these proceedings in
particular. Therefore, we need only determ ne whether the court's
discretion was properly exercised in this case. Al t hough a
juvenile court has the discretion to exclude the press from a
juvenile proceeding, its discretion is not unlimted and nust be
exercised in accord with the purposes for which it was given and
wi thin applicable constitutional |limtations.

B

The First Arendnent to the United States Constitution provides
t hat "Congress shall nmake no law . . . abridging the freedom.
of the press.” The Suprene Court "has interpreted these guarantees
to afford special protection against orders that prohibit the
publication or broadcast of particular information or conmentary--
orders that inpose a 'previous' or 'prior' restraint on speech.”

Nebr aska Press Ass'n v. Stuart, 427 U S. 539, 556, 96 S. C. 2791,

49 L. Ed. 2d 683 (1976). Because "prior restraints on speech and
publication are the nbst serious and the least tolerable

infringement on First Amendnent rights,” id. at 559, any prior



restraint bears a heavy presunption against its constitutiona

validity. Ouganization for a Better Austin v. Keefe, 402 U. S. 415,

419, 91 S. C. 1575, 29 L. Ed. 2d 1 (1971). Before a prior
restraint can be deenmed constitutional, a court nust determne that
the magnitude of the danger the restraint seeks to prevent,
"di scounted by its inprobability, justifies such invasion of free

speech as is necessary to avoid the danger."” United States v.

Dennis, 183 F.2d 201, 212 (2d Cr. 1950) (Hand, J.), aff'd, 341

US 494, 71 S. &. 857, 95 L. Ed. 1137 (1951), gquoted in Nebraska

Press Ass'n, supra, 427 U.S. at 562.

The Suprene Court has conducted such balancing twice in the

context of juvenile proceedings. In Okl. Pub. Co. v. Dist. Court

In & For klahoma Cty., 430 U.S. 308, 97 S. C. 1045, 51 L. Ed. 2d

355 (1977), the Suprene Court reversed an order issued by a state
trial court that enjoined newspapers from publishing the nane or
picture of a mnor child involved in a juvenile proceeding. Even
t hough juvenile hearings were presunptively closed under Ckl ahona
| aw, "menbers of the press were in fact present at the hearing with
the full know edge of the presiding judge, the prosecutor, and the
def ense counsel. . . . There is no evidence that petitioner
acquired the information unlawfully or even wthout the State's
inplicit approval."” Id. at 311. The Court relied on Cox
Broadcasting Corp. v. Cohn, 420 U S. 469, 496, 95 S. . 1029, 43

L. BEd. 2d 328 (1975), which held that the press many not be
prohibited from"truthfully publishing information released to the
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public in official court records.” 1d. at 496.

In Smth v. Daily Mil Publishing Co., 443 U S. 97, 99 S. O

2667, 61 L. Ed. 2d 399 (1979), the Court struck down a statute that
made publication of a juvenile's name in connection with juvenile
proceedi ngs a crimnal offense unless court approval was obtai ned
before publication. In the Court's view, it was uninportant
whet her the statute constituted a prior restraint. 1d. at 101-02.
In summarizing its previous decisions, the Court stated that "if a
newspaper lawfully obtains truthful information about a matter of
public significance then state officials may not constitutionally
puni sh publication of the information, absent a need to further a
state interest of the highest order."” 1d. at 103. Even though
previous cases "involved situations where the governnent itself
provi ded or made possible press access to the information," the
Court determned "[t]hat factor is not controlling.” 1d. The
Court balanced the state's interest in protecting the juvenile's
anonymty against the public interest in press access and "the
i nportant rights created by the First Anendnent," and found that
"the constitutional right nust prevail over the state's interest in
protecting [the anonymty of] juveniles." Id. at 104. As a
result, "[i]f the information is lawfully obtained, . . . the state
may not punish its publication except when necessary to further an
interest nore substantial than is present here.” 1d.

Al t hough these two cases provide the general principles with
whi ch our deci sion nmust conply, the Suprene Court has not spoken to
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the issue of what conditions can be placed upon the nedia when
granting access to an otherwise closed juvenile proceeding.
Several state courts have addressed this issue, however, and a
rough consensus seens to be energing.

Courts have generally upheld orders allowing the nedia to
attend juvenil e proceedings even if those orders place conditions
upon the nmedia's use of confidential information obtained at the

pr oceedi ngs. For exanple, in Austin Daily Herald v. Mrk, 507

N.W2d 854 (M nn. App. 1993), the M nnesota Court of Appeals upheld
an order permtting nedia representatives to attend an ot herw se
cl osed hearing on the condition that they not reveal the nanmes of
any juveniles or other confidential information reveal ed during the
hearing. The court characterized the order as a grant of "limted
access" to the hearing, and therefore concluded that it was not a
prior restraint. 1d. at 856 (relying on the Suprenme Court's ruling

in Pell v. Procunier, 417 U.S. 817, 829-30, 94 S. C. 2800, 41 L

Ed. 2d 495 (1974), that limting nedia access to information does
not constitute a prior restraint). The court specifically noted
that "[t]he trial court has not restrained the nedia from
publishing information already in their possession about the
juveniles or information the nedia mght |ater obtain from other
sources." 1d.

The concl usion reached in Mork is in accord with that reached

by other courts. See Inre Mnor, 149 II1.2d 247, 595 N E. 2d 1052,
1053-55 (II1. 1992) (upholding an order that allowed access to a
10



juvenile proceeding only if nmedia representatives signed a pl edge
not to reveal the juvenile's nane, and di stingui shing cases where
the identity of the juvenile was publicly reveal ed or obtained

t hrough routine reportorial techniques); State in Interest of H N.,

267 N.J. Super. 596, 632 A 2d 537 (1993) (upholding order to the
extent that it limted nedia use of information originating at the

confidential juvenile proceeding); Edward A Sherman Pub. Co. v.

&ol dberg, 443 A 2d 1252, 1259 (R1. 1982) (allowing the trial judge
to order the nedia not to publish the nane of a juvenile if the

name was obtained froma judicial source); Mitter of Hughes Cty.

Action No. JUWV 90-3, 452 NW2d 128 (S.D. 1990) (allow ng excl usion
of nedia after "the media indicated that it would not preserve
confidential informati on obtained at the juvenile proceedings if it
were allowed to have access to such proceedings,"” and not finding
it unconstitutional that the trial judge would have al |l owed access
on the condition that the mnor's identity not be reveal ed).

On the other hand, judicial orders have been found
unconstitutional when they reach beyond confidential information
revealed in the juvenile ©proceeding and restrain nedia
representatives attending the proceeding from publishing
information that was obtained through otherwise |awul
i nvestigation. For exanple, the Suprenme Court of Rhode Island in

Edward R Shernman Pub. Co., supra, 443 A 2d at 1257-59, exam ned an

order that granted access to a juvenile hearing but prohibited
attendi ng nedi a representatives fromrevealing a juvenile's nane.
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This order was upheld only to the extent that the nane had not been
| awful |y obtained fromnon-judicial sources. The court stated that

if . . . the media have | earned the nane of the juvenile
from non-judicial sources, as a result of their own
i nvestigations or under simlar circunstances, the trial
justice shall permt the representatives of the nedia to
report, publish, or make public the nane of such juvenile
and shall permt the representatives of the nedia to
attend the hearing or proceeding in the Famly Court.

Id. at 1259; see also id. at 1257 (finding that the "portion of the

order conditioning petitioners' attendance at other juvenile
proceedi ngs upon their agreeing in advance not to publish the nane
of the juvenile is inpermssibly overbroad, as well as an
unconstitutional prior restraint on the press").

Ot her courts have reached simlar conclusions. See San

Bernardi no County Dept. of Public Social Services v. Superior

Court, 232 Cal. App. 3d 188, 283 Cal. Rptr. 332 (1991) (vacating an
order granting access to a proceeding only upon conpliance with a
nunber of conditions because "apparently a significant reason

the juvenile court decided to allow [the newspaper] to attend the
proceedings was the court's msguided belief that allowing the
press adm ttance woul d sonehow afford the court an avenue through
which it could control the publicity surrounding this case"); In re
A Mnor, 127 1I11.2d 247, 537 N E. 2d 292 (1989) (vacating orders
prohibiting a newspaper from publishing a juvenile's nane and
barring it fromthe courtroomif the name were to be published,
when the newspaper |egally obtained the name "through | awful and

‘routine' newspaper reporting techniques"); cf. State in Interest
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of H N, supra, 632 A 2d at 538-39 (vacating order enjoining

newspaper from printing identifying information obtained from
public sources, but not directly dealing with the issue of
condi tional access to juvenile proceedings).

One court seens to disagree with this approach. Matter of

Hughes Cty. Action No. JUV 90-3, 452 N.W2d 128 (S.D. 1990), upheld

a court order closing a juvenile proceeding. Before entering this
order, the trial court had offered to open the proceeding to the
medi a on the condition that they not publish "the nanes, pictures,
pl ace of residence or identity of any parties involved." 1d. at
130. Wen the nedia refused to accept this offer, the court cl osed
the proceeding. 1d. The South Dakota Suprene Court found that the
trial court's action was constitutional, specifically noting that
closure of the proceedings "in no way prohibited or restrained the
medi a from publishing any information with respect to this matter."
Id. at 134. The court noted that there was no court order that
restricted the nedia from publishing any Ilawfully obtained
information. 1d. In the court's mnd, closure of the proceedi ngs
was not used as a neans of punishing the nedia, but sinply to
protect the mnors' confidentiality when the nedia had stated that
t hey would not protect that confidentiality thensel ves. I n that
court's view, "such conditional access was offered nerely as an
alternative to a totally closed adjudicatory hearing . . . . W
will not condemm the trial court nerely for attenpting to provide
an alternative . . . ." ld.
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G ven the posture of Matter of Hughes Cty. Action No. JUV 90-

3, however, the court may have di stingui shed between a court order

granting access only upon the condition that the nedia not publish
information that was otherwise legally obtained and a situation
where a court wll only grant nmedia access if the nedia agree not
to publish such information, and then cl oses the proceeding to the
media if the information is published or the nedia wll not agree.
The exi stence of a court order could be considered nore egregious
because "a speaker's defiance of a judicial order can place the

speaker in contenpt even if his speech is ultimately held to be

protected.” Inre A Mnor, supra, 537 NE 2d at 300 (citing Wl ker

v. Gty of Birm ngham 388 U S. 307, 87 S. C. 1824, 18 L. Ed. 2d

1210 (1967)). This nmay be a distinction without a difference,
however, because a court that requires nedia representatives to
"promse" not to print information lawfully obtained from other
sources achieves the sanme result as a court that orders the nedia
not to publish such information. Regardl ess of the reasoning

behind Matter of Hughes Cty. Action No. JUV 90-3, supra, we agree

with the majority of courts that have considered this issue. A
court cannot order the nmedia to refrain from publishing nmateria
awful Iy obtained from sources outside of the judicial proceeding
as a condition of granting access to a juvenile proceeding.
C
This case also requires us to determ ne whether or when the
press can be required by a court to print specific material. The
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Suprene Court has addressed this question outside of the context of

condi tional access to juvenile proceedings. In Mam Herald

Publ i shing Conpany v. Tornillo, 418 U S. 241, 94 S. . 2831, 41 L.

Ed. 2d 730 (1974), a statute was found unconstitutional when it
gave political candidates a right to reply to newspaper articles
and required the newspaper to print such replies. The Suprene
Court held that

any such conpul sion to publish that which "reason"” tells

[the editor] should not be published is unconstitutional.

A responsi ble press is an undoubtedly desirable goal, but

press responsibility is not mandated by the Constitution

and |like many other virtues it cannot be |egislated.

Id. at 256 (quotation omtted). Thus, the right-of-reply statute
constituted an "intrusion into the function of editors,” and "[t] he
choice of material to go into a newspaper, and the decisions nade
as to limtations on the size and content of the paper, and
treatnent of public issues and public officials . . . constitute
the exercise of editorial control and judgnent." [d. at 258.

The Suprene Court, therefore, has not distinguished between
governnmental actions restraining publication and those requiring
publication. Either situation requires an interference with the
editorial process. W conclude that a judicial order conditioning
access to a juvenile proceeding upon the required publication of
specific material is unconstitutional to the sanme extent as an
order conditioning access upon a restraint from publication.

11
Before we examne the constitutionality of the juvenile
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court's actions, we nmust first determ ne the proper scope of our
revi ew. The court's February 6 order specifically denies The Sun
further access to the juvenile proceedi ngs, while allow ng access
by ot her nmenbers of the nmedia upon certain conditions. The state
and counsel for Maurice M assert that this order nakes the
constitutionality of all previous orders or proposed orders noot.
As we earlier observed, however, Bouknight's release fromjail was
not w thout conditions, and is subject to the court's continuing
jurisdiction. The case is not, therefore, nooted by Bouknight's
rel ease.

"A question is npot if, at the tine it is before the court,
there is no longer an existing controversy between the parties, so
that there is no longer any effective remedy which the court can

provide." Attorney Gen. v. A A School Bus, 286 M. 324, 327, 407

A.2d 749 (1979). Even when a case is noot, however, this court has

the constitutional authority to express its views on the nerits of

the case. Mercy Hosp. v. Jackson, 306 Md. 556, 562, 510 A 2d 562
(1986). This authority is only to be exercised "in rare instances
whi ch denonstrate the nost conpelling of circunstances.” Reyes V.

Prince CGeorge's County, 281 M. 279, 291-99, 380 A 2d 12 (1977).

We need not determ ne whether this case presents one of those "rare
i nstances, " however, because Bouknight's release from prison has
not elimnated the possibility of future proceedings in the case of
Maurice M The juvenile court's order still bars The Sun from
attendi ng those proceedings, and limts the material that can be
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publ i shed by other nedia representatives. For this reason, the
constitutionality of the February 6 order is not a noot issue.

In addition, we nust review the court's actions prior to the
February 6 order insofar as is necessary to evaluate whether the
February 6 order's exclusion of The Sun was justified. The
juvenile court must have a basis for treating The Sun differently
fromother nmenbers of the nedia. To determ ne whether this basis
exi sts, and whether the basis is sufficient to justify The Sun's
exclusion, we mnust examne the actions of the parties and the
juvenile court prior to February 6. W wll exam ne each of the
rel evant orders and proposed orders in turn to the extent that they

i npact upon our review of the February 6 order.

The January 17 order and its "violation." 1In its February 6
order, the court justified excluding The Sun by referring to The
Sun's violation of the January 17 order. The court was incorrect,
however, to treat The Sun's publication of the enhanced photograph
on January 26 as a violation of its January 17 order. W find
nothing in that order relating to the publication of photographs or
ot her |ikenesses. The court chose to grant access upon the
specific condition that the nedia not use Maurice M's full |ega
nane. |f the court sought to protect all confidential identifying

information, it could have so worded its order. See State in

Interest of H N, supra, 632 A 2d at 538 (reviewing an order

limting the use of "nane, address, date of birth, photos, and any
other identifying data"). The state is wong to contend that the
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"spirit" of the January 17 order forbids the publication of any
identifying information. The Sun and other nedia representatives
were entitled to rely on the actual words used by the court in
determ ning whether their actions are in conpliance with the
court's order

The Sun did not actually violate the provision of the order
forbidding it from publishing Maurice M's |egal nane. The Sun
identified Maurice M as "Maurice Bouknight." Maurice M's nane is
not "Maurice Bouknight." The Sun therefore only violated the
provision of the order requiring The Sun to refer to Maurice M as
""Maurice' or 'Maurice M'" To the extent that the January 17
order required The Sun or other nedia representatives to use
specific terms in referring to Maurice M, the January 17 order is

unconsti tuti onal . Under Tornillo, supra, 418 U. S. at 258, the

press cannot be required to publish specific material. Although
the state has an interest in protecting Maurice M's privacy, this
i nterest does not justify forcing the press to use a specific term
when referring to the juvenile. Therefore, the court could not
constitutionally inpose a condition requiring the press to refer to
Maurice M by a specific nane.!?

The Sun, however, did not challenge the constitutionality of

the January 17 order at the tinme, and did violate one of the

We note that the February 6 order provides that nedia
representatives "may" refer to Maurice M as "' Maurice' or 'Maurice
M*"" This construction does not require the nedia to use any
particular termand is therefore appropriate.
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provisions in that order. See Walker v. Gty of Birm ngham 388

U.S. 307, 318-21, 87 S. . 1824, 18 L. Ed. 2d 1210 (1967) (stating
t hat those who believed a court order to be unconstitutional "could
not bypass orderly judicial review of [the order] before disobeying
it"). In addition, The Sun concedes that it commtted a
"technical" violation of the order. In its later deliberations
with regard to nedia access to Maurice Ms case, therefore, the
juvenile court could appropriately consider The Sun's reference to
Maurice M as "Maurice Bouknight."

The proposed January 26 order. The court's statenents on

January 26 nmake it clear that had The Sun consented to publish the
court's order in all editions of its newspaper, the court would
have entered an order giving The Sun continued access to the
pr oceedi ngs. Had The Sun consented to the court's request,
therefore, the February 6 order specifically denying The Sun access
to the proceedi ngs woul d never have been entered and The Sun woul d
currently have access to the proceedings. It is therefore
appropriate to review whether it was proper for the court to
condition its proposed order in this manner.

It was inproper for the court to condition further access to
the juvenile proceedings upon The Sun's publication of a court
order. Nunerous courts have held that in exercising its discretion
to close juvenile proceedings, a court nmust weigh the state's
interest in protecting the anonymty of juveniles against the First

Amendnent interests of the public and nedia. See, e.qg.. San
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Ber nardi no County Dept. of Public Social Services, supra, 283 Cal.

Rptr. at 332; Florida Pub. Co. v. Myrgan, 253 Ga. 467, 322 S.E.2d

233, 238 (1984); Associated Press v. Bradshaw, 410 N.W2d 577, 580

(S.D.  1987). Thus, any order restraining or requiring the
publication of specific material is only justified if the interest
in protecting juveniles' anonymty outweighs the interests of the
press and public in the proceedings and the press's right of
editorial control

It is difficult to understand how publication of the court's
order would have advanced the state's interest in protecting
Maurice M's identity. The court's stated justification for
requiring publication of its order as a condition for continued
access was that it was not able to dissemnate the order as broadly
as it would like. The court, however, had other nmechanisns at its
di sposal for making such orders known to nenbers of the nedia in
attendance at the juvenile proceeding.? The publication of the
order inposing further restrictions on the nmedia could only draw
attention to The Sun's story fromthe day before and the offending
reference to Maurice M as "Maurice Bouknight.”" W fail to see how
Maurice M's interest in anonymty would be enhanced in any

appreci able manner by requiring the publication of the proposed

2We could find no other case in which a juvenile court
attenpted to condition access to the proceedings upon the
publication of a court order. Thus, other juvenile courts seemto
have been able to inpose restrictions protecting the
confidentiality of information wthout interfering with the
editorial processes of the attendi ng nedi a.
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order.

Had there been no violation of the January 17 order, it would
have been unconstitutional to condition access to a proceedi ng upon
the publication of a court order. See supra section II.C It is
possible that a state interest nay be sufficient to condition
future access to closed proceedings upon the publication of
specific material when a nenber of the press has violated a
previous court order. It is conceivable that a circunstance exists
where the damage caused by the violation of the court order could
be "cured" by publishing specific material. Even if such a case
exi sts and such an order would be constitutional, however, The
Sun's publication of the proposed court order in this case would in
no way repair any damage done to Maurice M's anonymty.?3

The February 6 order. The February 6 order both excludes The

Sun from further attendance at the proceedings and inposes

conditions on other nenmbers of the media in return for access to

3One m ght question whether the juvenile court actually sought
to protect Maurice M's identity by requiring the publication of
the order. There is no relation between the court's stated goal of
having its order <circulated and requiring that the order's
publication be "simlar" to the publication of the photograph that
the court found offensive. To the extent that the publication of
the order was intended to punish the Sun rather than to further the
legitimate interest in protecting the identity of a mnor, it was
clearly inproper to condition further access to the proceedi ngs

upon the publication of such an order. The courts have no
authority to coerce a newspaper into making any sort of public
adm ssion of "conplicity." In Tornillo, 418 U. S. at 256, the
Suprene Court noted that "press responsibility is not mandated by
the Constitution and like many other virtues it cannot be
legislated.” Nor can it be judicially inposed.
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the proceedings. The Sun's technical violation of the January 17
order's wunconstitutional provision is insufficient to justify
excluding it fromfuture proceedi ngs, and The Sun shoul d be given
access on the sane basis as other nenbers of the press. In
addition, the conditions inposed upon all nenbers of the nedia can
only extend as far as confidential information obtained fromthe
juveni |l e proceedings. For this reason, we shall vacate the
February 6 order, leaving it to the juvenile court, in the exercise
of its continuing jurisdiction, to determne whether a new order is
necessary for any further proceedings.

The juvenile court appears to have considered The Sun's
publication of the photograph when determ ning that The Sun shoul d
be denied further access. As earlier noted, publication of the
phot ograph did not violate the court's January 17 order and cannot
provi de a basis for sanctioning The Sun for its publication. The
only violation commtted by The Sun was to refer to Maurice M as
"“Maurice Bouknight." In determning whether this violation of the
court's order justifies excluding The Sun from further proceedings,
the court nust consider the magnitude of the violation, the harm
caused by the violation, and the purposes that woul d be served by
all ow ng The Sun to have further access to the proceedi ngs.

The Sun's violation of the January 17 order was relatively
i nsignificant. The record does not disclose any evidence to
support the juvenile court's conclusion that the caption on the
phot ograph was an intentional violation of the court's order. 1In
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addition, the provision of the order violated by The Sun was not
only unconstitutional, but does not, as we see it, further the
interests served by the order. Maurice M's anonymty is clearly
protected by the provision preventing the media fromusing his full
| egal nanme. This cannot be said for the provision requiring the
media to use specific terns when referring to him

The Sun's violation of the January 17 order did not,
therefore, inpair Maurice M's anonymty. It is publicly known
that Maurice M's nother is naned Jacqueline Bouknight, and the

story acconpanying the photograph of Mchael M promnently

referred to his nother's |ast nane. For anyone attenpting to
di scover the identity of Maurice M, "Maurice Bouknight" is an
obvi ous possibility. In addition, to the extent that The Sun's

caption convinced anyone that Maurice M was nanmed Maurice
Boukni ght, that person would be even farther from know ng Maurice
M's true nanme than before the publication of the article.

We note that both the Baltinore Cty Police Departnent and
counsel representing Maurice M have determned that publicity is
inthe child s best interest. The Sun obtai ned the photograph of
Maurice M after the police departnment decided that releasing it
could inprove the chances of finding the child. Counsel for
Maurice M clains that it is in Maurice M's best interest to give
The Sun access under the sane conditions inposed on other nedia
representatives. Wile neither of these views is binding upon the
juvenile court, it my well be that Maurice M's best interests
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woul d be enhanced by allowing The Sun to report on the court's
attenpt to discover his whereabouts.

The Sun's reference to "Murice Bouknight" did not harm
Maurice M's interest in privacy, was not an intentional violation
of the order, and was wthin The Sun's rights under the First
Amendrent. The juvenile court itself was willing to allow The Sun
to continue its attendance at the trial, upon The Sun's acceptance
of a condition that woul d have done nothing to protect Maurice M's
anonymty. The juvenile court abused its discretion in excluding
The Sun while allow ng other media representatives to attend the
pr oceedi ngs.

To the extent that the February 6 order regulates the
publication of material obtained from sources other than the
juvenile court, it is unconstitutional under the First Amendnent.
The state and Maurice M argue that the juvenile court had no
intention of extending the reach of its order to cover nmateria
obt ai ned from i ndependent sources. G ven the juvenile court's
actions with regard to the photograph obtained fromthe Baltinore
City Police Departnent, this argunent is not persuasive. If the
juvenile court determnes that a new order is needed for any future
proceedings in the case of Maurice M, any orders granting access
to the proceedi ngs should only inpose conditions related to the use
of information obtained in those proceedi ngs.

ORDER OF THE CRCUT COURT FOR

BALTIMORE CITY DATED FEBRUARY 6,
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1995 VACATED: CASE REMANDED TO THAT

COURT _FOR SUCH FURTHER ACTI ON AS THE

COURT MAY DEEM APPROPRI ATE

CONSI STENT WTH THI S OPI NI ON.  COSTS

TO BE PAI D BY RESPONDENT
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