Does the prophyl actic! Exclusionary Rule of Mapp v. Chio, 367

US 643, 81 S. . 1684, 6 L. Ed. 2d 1081 (1961), apply in a
civil, in-remforfeiture proceeding in Maryland of an autonobile
used in the drug trade? No, it does not. Does the case of One

1958 Pl ynouth Sedan v. Pennsylvania, 380 U S. 693, 85 S. C. 1246,

14 L. Ed. 2d 170 (1965), stand for the broad principle that Mapp’s
Excl usi onary Rul e nust be applied to all drug-related forfeitures
of autonobiles regardl ess of whether those forfeiture proceedi ngs
are crimnal or civil in character? A close reading of the opinion
reveals that it nost certainly does not. |In the years since 1965,
however, the academ c discipline of reading the case closely has
been honored nore in the breach than in the observance. Has One

1958 Plynouth Sedan, whatever it stood for, retained its vitality

over the thirty-three years since it was handed down? No, it has

not .

Procedural History

On May 9, 1996, Baltinore City police officers, conducting a
surveillance in the 300 bl ock of East Col dspring Lane, stopped a
1995 Chevrol et Corvette based on their belief that the driver had

just engaged in a drug transaction. |In the course of the stop, the

. For several years after Mapp was decided in 1961, the Supreme Court

on occasion referred to its Exclusionary Rule as sonething of constitutional
stature. For the last twenty-five years, however, the Suprene Court has
consistently characterized it as something not itself constitutional but a
judicially-created prophylactic rule designed to inplement an underlying
constitutional right. It is, of course, “constitutional” at least in the limted
sense that it nust be in order to be binding on the states.
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aut onobil e was searched and the follow ng contraband was found:
487 grans of 82% pure cocaine in one large ziplock bag;
approxi mately 12.8 grans of 80% pure cocai ne packaged in seven bl ue
zi pl ock bags; and 35 grans of 81% pure cocai ne packaged in five
plastic bags. The officers concluded that the autonobile was being
used to transport drugs. The autonobile itself was seized, and the
driver, Wl don Connell Holnes, was placed under arrest.? At the
tinme of the seizure, Wl don Hol mes was the regi stered owner of the
autonobil e, and the General Mdtors Acceptance Corporation (GVAC)
was the lien hol der.
On June 6, 1996, the State's Attorney for Baltinore Gty filed
a conplaint in the Crcuit Court for Baltinore Cty seeking
forfeiture of the Chevrolet Corvette pursuant to Maryl and Annot at ed
Code, Article 27, § 297. In pertinent part, subsection (b),
listing the “Property Subject to Forfeiture,” includes the
fol | ow ng:
(4) Al conveyances including .
vehicles . . . which are used . . . to
transport, or in any manner to facilitate the
transportation, sale, receipt, possession, or

conceal nent of [controlled danger ous
subst ances] .

2 The Baltinore City State's Attorney’'s Ofice declined to prosecute

Wel don Hol mes, dismissing the case at the District Court. As the trial court
noted, this dismssal occurred after a consultation between the District Court
prosecutor and an Assistant State’s Attorney in the specialized Narcotics Unit
prior to the prelimnary hearing.
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(10) [A]lIl proceeds traceable to . . . an
exchange [ of ] a controlled danger ous
subst ance.

Pursuant to subsection (b)(4), the Conplaint for Forfeiture
included the follow ng allegation:

That on or about the 9" day of May, 1996,
Wl don Connel |l Hol nes, and/or his agents used
and intended to use the above described notor
vehicle while engaged in an unlawful violation
of the Controll ed Dangerous Substance Law of
the State of Maryl and by havi ng possessi on of
487 granms of 82% pure cocai ne packaged in one
(1) large ziplock, approximately 12.8 grans of
80% pure cocai ne packaged in seven (7) blue
zi pl ock bags, and thirty-five (35) grans of
81% pure cocai ne packaged in five (5) plastic
bags as well as other possible related
violations, as proscribed by Article 27
Section 276-302, Annotated Code of Maryl and.

As an alternative basis for the forfeiture and pursuant to
subsection (b)(10), the Conplaint for Forfeiture included the
foll owi ng all egation:

8. That the subject vehicle is a proceed
traceable to the profits nade fromthe illegal
sal es of Controll ed Danger ous Substances.

On Septenber 10 and 12, 1996, a hearing was held on the
forfeiture action, at which tine the defense noved to dismss the
conpl aint based on the illegal search and seizure of the drugs from
the autonobile. The trial court denied the notion. The defense
renewed its nmotion to dismss prior to the testinony of Oficer
Tony Ellison, one of the officers involved in the search. The

nmoti on was again denied. A continuing objection was then nade by

the defense to the introduction of the drugs seized from the
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autonobile. At the conclusion of all of the testinony, the trial
court, despite its two earlier rulings, requested that both counsel
submt nenoranda of law on the issue of whether the Exclusionary
Rul e applied to exclude evidence in a civil forfeiture proceeding.

In a Menorandum and Order dated October 29, 1996, the trial
court concl uded that the Fourth Amendnent had been viol ated because
the police officers |acked probable cause to believe that
contraband was located in the autonobile. As a result of the
Fourth Anmendnent violation the trial «court, relying alnost

exclusively on One 1958 Pl ynouth Sedan, held that the Exclusionary

Rule applies in civil forfeiture cases. In doing so, the court
stated, “[t]he rule established by the Suprenme Court in Plynouth
Sedan is still persuasive mandatory authority on this Court. Wile

Pl ynouth Sedan is a 1965 case, it has not been explicitly overrul ed

by the Suprene Court.” Accordingly, the trial court ruled that the
drugs illegally seized fromthe autonobile could not be admtted at
the forfeiture proceeding and dismssed the State’ s conpl aint
Fromthat dism ssal the State appeals.

No ruling was made with respect to the State’'s alternative
theory of forfeiture, to wit, that the vehicle was “a proceed
traceable to the profits nade fromthe illegal sales of Controlled

Danger ous Subst ances.”

The Issue
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The single issue before us is that of whether the Exclusionary

Rule of Mapp should have been applied in the drug-related
autonobile forfeiture proceeding before the trial court in this
case. That question, however, actually transforns itself into one

of whether the Suprenme Court decision of One 1958 Plynobuth Sedan v.

Pennsylvania, 380 U S. 693, 8 S C. 1246, 14 L. EJ. 2d 170

(1965), today dictates (or ever dictated) that Mapp' s Excl usionary
Rul e must apply in all drug-related forfeiture cases. As we shall
anal yze at sone length, it is clear that absent an unequi voca

holding to that effect by One 1958 Plynouth Sedan, the Excl usionary

Rul e woul d not otherw se apply. Everything turns on the current

effect of One 1958 Pl ynputh Sedan.

The evidence for our conclusion that the Exclusionary Rule
does not apply to a drug-related autonobile forfeiture in Maryl and

and that One 1958 Pl ynouth Sedan does not conpel a contrary result

is massive. It is, however, circunstantial and needs, therefore,
an extensive recounting. For the formal obituary of One 1958

Pl ynout h Sedan (devoutly to be wi shed), what has been sadly m ssing

is one single, clean stake to the heart. Absent that coup de

grace, we nust undertake the | onger analysis.

The High Water Mark
of Mapp v. Ohio
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W thhol ding for the nmoment our | ook at One 1958 Pl ynouth Sedan

itself, our otherwise uninterrupted viewis that of an unrelenting
juggernaut that has, at least since the late 1960's, tranpled
before it any suggestion that Mapp' s Exclusionary Rule would be
extended to any situation other than that involved in the Mapp case
itself--the exclusion of evidence obtained in violation of the
Fourth Amendnent fromdirect use in a crimnal case as part of the
State’s case in chief on the literal nmerits of guilt or innocence.
In a very real sense, the 1961 filing of the Mapp opi nion was the
hi gh water mark for the Mapp phil osophy.

In popular wusage, particularly anong the disenchanted,
however, what has happened, at least in the last thirty years, has
been characterized as a “retreat from Mapp” or as a “receding from
Mapp’'s high water mark.” Such characterizations, of course, are
not true. Nothing in Mapp has been overruled. It stands today for
precisely the thing it stood for in June of 1961, neither nore nor
less. If there has been any sort of a “retreat” or a “receding,”
it has not been fromwhat Mapp was, but only from what nmany hoped
Mapp m ght beconme. There had been, to be sure, in the immediate
and euphoric aftermath of Mapp, great expectations in libertarian
and defense-oriented circles that the new Exclusionary Rule would
soon be extended from one new situation to another. Those
expectations may not have been fulfilled, but there has been no
retreat fromthe literal holding of Mapp itself. Neither, however

has there been any advance and that is the |arger perspective that
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must be appreciated to place our present inquiry in its proper
hi stori c context.

To understand better the inertia that has restrained any
grow h by the Exclusionary Rule, one nust renenber that the Suprene

Court arrived at its Mapp decision only very reluctantly and only

for the lack of a viable alternative. “[Without the . . . rule
t he assurances agai nst unreasonable . . . searches and seizures
woul d be *a formof words.’”” Mapp, 367 U S. at 655. It had been

but twelve years since Wlf v. Colorado, 338 U S 25, 69 S.

1359, 93 L. Ed. 2d 1782 (1949), had declined to assign
constitutional stature to its federal Exclusionary Rule, adopted by

it in Weeks v. United States, 232 U. S. 383, 34 S. C&. 341, 58 L.

Ed. 2d 652 (1914), only pursuant to its supervisory power over the
| oner federal courts, and had held that the Exclusionary Rule,
therefore, did not apply to the states. The Mapp Court was
sensitive to the stinging criticisns of the exclusionary principle,
i ncluding the stern rebuke by Chief Judge Cardozo (|l ater Justice of
the Suprenme Court), as he declined to adopt an exclusionary rule

for the State of New York in People v. Defore, 242 N Y. 13, 21, 150

N. E. 585, 587 (1926), that it was absurd that “the crimnal go free
because the constabl e has bl undered.”
The Suprene Court was also alert to the criticismthat it was

perpetrating one ill in order to cure another,® that in the best of

8 As Justice Jackson had observed in lrvine v. California, 347 U S.

(continued. . .)
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all worlds the crimnal would go to jail for his crinme, which
conpetent evidence, however obtained, denonstrated that he had
coommtted, and that sone alternative sanction would be devised to
puni sh the officer who violated the Constitution. The undi sputed
master of the | aw of evidence, Dean John Henry Wgnore, had railed
agai nst perverting the rules of evidence, designed to serve only an
intrinsic policy of facilitating the search for truth within the
courtroom in order to serve sone extrinsic policy (such as making
the police behave). Wgnore had inpaled the operation of the
Excl usionary Rule on his fanpbus parody:

Titus, you have been found guilty of
conducting a lottery; Flavius, you have
confessedly violated the Constitution. Titus
ought to suffer inprisonnent for crine, and
Fl avius for contenpt. But no! We shall et
you both go free. W shall not punish Fl avius
directly, but shall do so by reversing Titus’
convi ction. This is our way of teaching
people like Flavius to behave, and of teaching
people like Titus to behave, and incidentally
of securing respect for the Constitution. CQur
way of upholding the Constitution is not to
strike at the man who breaks it, but to |et
of f sonebody el se who broke sonething el se.

8 Wagnore on Evidence 8 2184a (MNaughton ed., 1961), at 31

(Enmphasis in original).

3(...continued)
128, 136, 74 S. . 381, 98 L. Ed. 561 (1954):

Rej ection of the evidence does nothing to punish the
wrongdoi ng official, while it may, and likely wll,
rel ease the wong-doing defendant. It deprives society
of its renedy agai nst one | awbreaker because he has been
pur sued by anot her.
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Mapp’ s decision to inpose the Exclusionary Rule on the states

was made only by a five-to-four vote. Three Justices (Harlan,
Frankfurter, and Wi ttaker) conplained bitterly that so semnal a
Fourth Amendnent decision should not have been taken in a case
where the possibility of a federally inposed Exclusionary Rul e had
not even been raised at the Chio trial court, in the Chio Suprene

Court, in the application for certiorari, in the grant of

certiorari, in the appellate briefs of the two primary parties (it
was urged peripherally in one amcus brief), or in oral argunment
before the Suprene Court.* Al the way up the line, the propriety
of the conviction had been challenged exclusively on First
Anendnent grounds. ® One Justice (Stewart) concurred in the

deci sion that Dollree Mapp’s conviction should be reversed, but he

In his dissenting opinion, Justice Harlan noted:

“The appel lant’s brief did not urge the overruling
of Wlf. Indeed, it did not even cite the case.” 367
U S at 673, n.5.

“Counsel for appellant on oral argument, as in his
brief, did not urge that WIf be overrul ed. | ndeed,
when pressed by questioning fromthe bench whether he
was not in fact urging us to overrule WIlf, counsel
expressly di savowed any such purpose.” 367 U S. at 673,
n. 6.

“I[1]f the Court were bent on reconsidering Wl f,
I think that there woul d soon have presented itself an
appropriate opportunity in which we could have had the

benefit of full briefing and argunment.” 367 U S. at
677.
5 Ei ght years later, Stanley v. Georgia, 394 U S 557, 89 S. C. 1243,

22 L. Ed. 2d 542 (1969), finally resolved the issue that had been briefed and
argued in Mpp, to wit, that the First Anendnment prohibited a state from
out | awi ng t he non-commrerci al possession of pornography by an adult in the privacy
of the hone.
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did so exclusively on First Arendnent grounds. He agreed with the
three dissenters that the Fourth Amendnent issue was not ripe for
consideration. Mapp, 367 U S. at 686 (concurring and dissenting
opi nion by Stewart, J.)

Even anong the five justices who voted to inpose the
Excl usionary Rule on the states, only four believed that it was a
sanction inplicit in the Fourth Amendnent. Justice Black could
find no charter for the Exclusionary Rule wwthin the four corners
of the Fourth Amendnent but relied on the so-called “nystic union”
between the Fourth and the Fifth Amendnents, an idea directly

traceable to Boyd v. United States, 116 U S. 616, 630, 6 S. C

524, 29 L. Ed. 746 (1886)° and since thoroughly discredited.

V.

Holding the Line
Against Mapp’s Expansion

Mapp ignited a firestorm of opposition. Because it had been
a decision nmade with serious msgivings even by the Mapp Court

itself, its germnating capacity was stunted fromits very outset.

6 I am still not persuaded that the
Fourth Amendnent, standing al one, would be
enough to bar the introduction into
evi dence agai nst an accused of papers and
effects seized fromhimin violation of its
commands. For the Fourth Anmendnent does
not itself contain any provision expressly
precl udi ng the use of such evidence, and
amextrenely doubtful that such a provision
could properly be inferred from nothing
nmore than the basic command agai nst
unr easonabl e searches and sei zures.

Mapp, 367 U. S. at 661-62 (concurring opinion by Black, J.)
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Dashi ng the hopes of many that it would expand and enj oy nunerous

nmore peripheral applications, the Exclusionary Rule essentially

froze inits tracks inits infancy, if not literally at its birth.
In a doctrinal sense, the Suprene Court decision that

essentially foreclosed any neaningful growmh on the part of the

Exclusionary Rule was Linkletter v. Walker, 381 U S. 618, 85 S. C.

1731, 14 L. Ed. 2d 601 (1965). For our present purpose of

anal yzing both the neaning and the viability of One 1958 Pl ynouth

Sedan, the chronological relationship between it and Linkletter has

sonme significance. One 1958 Plynouth Sedan was deci ded on Apri

29, 1965. Li nkl etter was handed down five weeks |later on June 7,

1965.

The i ssue before the Suprene Court in Linkletter was that of

whet her the new rule of Mapp (the overruling of Wlf v. Colorado)

shoul d be applied retroactively or only prospectively. During the
decade of the 1960's, to wit, the crimnal |aw phase of the |arger
Warren Court revolution, the retroactivity--prospectivity issue
arose frequently because of the |arge nunber of Suprene Court
decisions which overturned prior decisions of dianmetrically
different inport. As a general rule of thunb, it was determ ned
that if the new constitutional rule was sonmething that went to “the

very integrity of the fact-finding process,” Linkletter, 381 U S

at 639, the new rule would be applied with full retroactivity no

matter what the admnistrative cost involved or how great the
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dislocation. See, e.g., Gdeon v. Wainwight, 372 U S. 335, 83 S.

Ct. 792, 9 L. Ed. 2d 799 (1963). If, on the other hand, the
pur pose of the new rule served only a prophylactic function, then
there would be no reason gratuitously to incur the cost of
retroactive application with no correspondi ng benefit.

To apply that general rule of thunb to Mapp’'s Exclusionary
Rule, it becane necessary to identify the purpose of the
Excl usi onary Rul e. Academ cal ly recognized rationales for an
exclusionary rule were three in nunber: 1) to serve the renedi al
purpose of “making the defendant whole” based on the notion that
the right to have unconstitutionally seized evidence excluded was
part of the constitutional entitlenment of the defendant hinself; 2)
the inperative of judicial integrity, to nmake sure that the
judicial systemitself did not suffer “unclean hands” by virtue of
receiving tainted evidence; and 3) the prophylactic purpose of
deterring the police from future Fourth Amendnent violations,
thereby protecting the innocent as well as the guilty, by
elimnating the police incentive to violate the Fourth Anmendnent.
The problem it turned out, was that Mpp had inposed the
Exclusionary Rule on the states w thout ever expressly stating what
pur pose the Exclusionary Rul e was supposed to serve. Ildentifying
t he purpose, of course, was indispensable to resolving the

retroactivity-prospectivity issue. That glaring gap 1in the
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deci sional process had to be closed by Linkletter. “W nust | ook

to the purpose of the Mapp rule.” Linkletter, 381 U S. at 636.

Linkletter nmade it enphatically clear that Mapp’'s “purpose was
to deter the law ess action of the police and to effectively
enforce the Fourth Amendnent. That purpose wll not at this late
date be served by the wholesale release of the guilty victins.”
Id. at 637. It declared that the Exclusionary Rule “was the only
effective deterrent to | awl ess police action” and that all of the
post-Wl f Suprenme Court cases “requiring the exclusion of illegal
evi dence have been based on the necessity for an effective
deterrent to illegal police action.” |d. at 636-37.

I n expl ai ni ng why there was nothing to be achi eved by appl ying

the Rule retroactively, the Linkletter Court disdained the notion

that retrospective exclusion would serve a renedi al purpose. “The
m sconduct of the police prior to Mapp had already occurred and
will not be corrected by releasing the prisoners involved.” [d. at
637.” The absence of an Exclusionary Rule, noreover, did not
derogate fromthe integrity of the fact-finding process. “To thus
legitimate such an extraordinary procedural weapon [the
Exclusionary Rule] that has no bearing on guilt would seriously
di srupt the admnistration of justice.” 381 U S. at 637-38. *“Al

that the petitioner attacks is the admssibility of evidence, the

l And see Anne Arundel County v. Chu, 69 MI. App. 523, 529, 518 A 2d
733 (1987) (“The Exclusionary Rule is not renmedial in intent but serves a
prophyl actic purpose of general deterrence, ained at curbing future police
m sconduct . ”)
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reliability and rel evance of which is not questioned.” 381 U S. at
639.
A. The Exclusionary Rule Does Not Apply to Grand Jury Proceedings
Once Linkletter had held that Mapp' s purpose was only to deter
future police violations of the Fourth Amendnent, the doctrina

predi cate was established that would keep the Exclusionary Rule

fixed firmy within its original boundaries. |In United States v.

Cal andra, 414 U S. 338, 94 S. . 613, 38 L. Ed. 2d 561 (1974), the
Suprene Court declined to apply the Exclusionary Rule to
proceedi ngs before a grand jury, notw thstanding the fact that the
grand jury was considering the sanme crimnal offense from the
subsequent trial of which evidence could be excluded. Justice
Powel | reiterated the limted purpose of the Exclusionary Rule:

[T]he rule is a judicially created renedy

desi gned to safeguard Fourth Amendnent rights

generally through its deterrent effect, rather

than a personal constitutional right of the
party aggrieved.

414 U. S. at 348 (Footnote omtted; enphasis supplied). The Suprene
Court went on to hold that extending the Exclusionary Rule to grand
jury proceedings would achieve, at nobst, a nerely increnental
deterrent effect that was not worth the cost:

Any increnental deterrent effect which
m ght be achieved by extending the rule to
grand jury proceedings is uncertain at best.
What ever deterrence of police msconduct may
result fromthe exclusion of illegally seized
evidence from crimnal trials, it IS
unrealistic to assune that application of the
rule to grand jury proceedings would
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significantly further that goal. . . . W
therefore decline to enbrace a view that woul d
achi eve a specul ative and undoubtedly m ni mal
advance in the deterrence of police m sconduct
at the expense of substantially inpeding the
role of the grand jury.

414 U.S. at 351-52 (Footnote omtted).?
B.  The Exclusionary Rule Is Not a Factor in Federal Habeas Corpus Review

In Stone v. Powell, 428 U S. 465, 96 S. C. 3037, 49 L. E. 2d

1067 (1976), the Suprenme Court declined to apply the Exclusionary
Rule to federal habeas corpus review of state court crimnal
convictions. The opinion first directed its attention specifically
tothe third rationale for exclusion, the so-called “inperative of
judicial integrity,” and concluded that it had a “limted role .
in the determ nation whether to apply the rule in a particular
context.” 428 U. S. at 485. “[T]his concern has Iimted force as
a justification for the exclusion of highly probative evidence.”
Id. Through Justice Powell, the Court then reiterated that the
pur pose of the Exclusionary Rule is a deterrent one and not the

protection of a constitutional right of the defendant:

8 See Judge Rodowsky’s sinmilar appraisal of Calandra in Chu v. Anne
Arundel County, 311 Md. 673, 682-83, 537 A 2d 250 (1988):

Under Cal andra, the federal exclusionary rule would not
apply to suppress the use of the Chus’ records in the
Maryl and prosecutor’s investigation of possible crine.
A fortiori, the federal rule does not apply to this
civil proceeding brought by the Chus sinply to obtain
return of the records.

See also In Re Special Investigation No. 228, 54 M. App. 149, 183-84, 458 A 2d
820 (1983).
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The primary justification for t he
exclusionary rule then is the deterrence of
pol i ce conduct that violates Fourth Anendnment
rights. Post-Mpp decisions have established
that the rule is not a personal constitutional

right.
428 U. S. at 486 (Enphasis supplied).

The Stone v. Powell opinion, perhaps nore than any other,
described the heavy societal price that is paid when the
Exclusionary Rule is applied:

The costs of applying the exclusionary
rule even at trial and on direct review are
wel |  known: the focus of the trial, and the
attention of the participants therein, are
diverted fromthe ultimte question of guilt
or innocence that should be the central
concern in a crimnal proceeding. Mor eover,
t he physical evidence sought to be excluded is
typically reliable and often the nost
probative information bearing on the guilt or
i nnocence of the defendant.

Application of the rule thus deflects the
truthfinding process and often frees the
quilty. The disparity in particular cases
between the error conmmtted by the police
officer and the windfall afforded a gquilty
defendant by application of the rule is
contrary to the idea of proportionality that
is essential to the concept of justice.

428 U. S. at 490-91 (Footnotes omtted; enphasis supplied).

C. The Exclusionary Rule Does Not Apply To Tax Forfeitures of Gambling
Proceeds

In United States v. Janis, 428 U.S. 433, 96 S. . 3021, 49 L

Ed. 2d 1046 (1976), a police search of a booknaking parlor in Los
Angel es produced $4,940 in cash as well as certain wagering

records. Prior to the crimnal trial of the defendant for



-17-
violating the ganbling | aws, a suppression hearing ruled that the
search had violated the Fourth Amendnent. All of the evidence
i ncluding the cash, was excluded fromthe crimnal trial and the
prosecution had no choice but to nol pros the case against the
def endant .

Not wi t hst andi ng that adjudication of a clear Fourth Amendnent
violation, the Internal Revenue Service seized the $4,940 and
using it as a multiplier, assessed the defendant $89, 026.09 for
unpai d wagering taxes plus interest. They levied directly upon the
$4,940 as partial satisfaction of the assessnent against the
defendant. A federal district judge applied the Exclusionary Rul e
and determ ned that the governnent could neither use the $4,940 as
evi dence to assess the |larger anount nor seize the $4,940 directly.
The United States Court of Appeals for the Ninth Grcuit affirnmed
t he suppression for the Fourth Anmendnent viol ation.

In reversing, the Suprenme Court held that the Exclusionary
Rule did not apply to the civil case brought by the IRS either for
the larger assessnent or for the direct forfeiture of the $4, 940
itself. Justice Blackmun’s opinion reiterated the limted purpose
of the Exclusionary Rule:

The debate wthin the Court on the
excl usi onary rul e has al ways been a warm one.

It has been unaided, unhappily, by any
convincing enpirical evidence on the effects

of the rule. The Court, however, has
established that the “prime purpose” of the
rule, if not the sole one, “is to deter future

unl awf ul police conduct.”
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428 U. S. at 446 (Footnote omtted; enphasis supplied).
He went on to point out that the Suprene Court “never has

applied [the Exclusionary Rule] to exclude evidence froma civil

proceeding, federal or state.” 428 U.S. at 447 (Enphasis

supplied). The Suprene Court concluded that the Exclusionary Rule
does not have to be applied to such a civil proceeding in order to
achieve its deterrent purpose:

If the exclusionary rule is the strong
medi cine that its proponents claimit to be,
then its use in the situations in which it is
now applied (resulting, for exanple, in this
case in frustration of the Los Angel es police
officers good-faith duties as enforcers of
the crimnal laws) nust be assuned to be a
substantial and efficient deterrent. Assum ng
this efficacy, the additional mar gi nal
deterrence provided by forbidding a different
sovereign from using the evidence in a civi
proceeding surely does not outweigh the cost
to society of extending the rule to that
situation. If, on the other hand, the
exclusionary rule does not resul t in
appreci able deterrence, then, clearly, its use
in the instant situation is unwarranted.
Under either assunption, t heref ore, the
extension of the rule is unjustified.

428 U. S. at 453-54 (Footnotes omtted; enphasis supplied).
D. The Exclusionary Rule Does Not Apply to Civil Deportation Proceedings

In holding that the Exclusionary Rule did not apply to yet
anot her type of civil proceeding--a deportation hearing--the case

of Immgration and Naturalization Services v. Lopez-Mndoza, 468

U S 1032, 104 S. . 3479, 82 L. Ed. 2d 778 (1984), built on the

foundati on of Janis. One of the deportees in the Lopez- Mendoza
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case had been subjected to a Fourth Amendnent-viol ative seizure of
his person. He then made incrimnating statenents as the
unattenuated result of that unconstitutional seizure. The United
States Court of Appeals for the Nnth Crcuit reversed the
deportation order and ruled that the Exclusionary Rule should have
barred the use of the evidence. The Suprene Court reversed the
Ninth Crcuit and held that the Exclusionary Rule was not to be
applied in such a civil proceeding.

Al t hough the deportation was a direct result of an earlier
crimnal act, the unlawful entry into the country, the opinion of
Justice O Connor separated the civil consequence of deportation
fromthe earlier crimnal act:

A deportation proceeding is a purely
civil action to determne eligibility to
remain in this country, not to punish an
unl awful entry.
468 U.S. at 1038. The opinion went on to stress the difference
between a civil proceeding and a crimnal pr oceedi ng,
notw t hstanding the fact that there is sone factual overlap between
t he two:
A deportation hearing is held before an
immgration judge. The judge’'s sole power is
to order deportation; the judge cannot
adj udicate guilt or punish the respondent for
any crine related to unlawful entry into or
presence in this country. Consistent with the
civil nature of the proceeding., various
protections that apply in the context of a

crimnal trial do not apply in a deportation
heari ng.

Id. (Enphasis supplied).
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Justice O Connor repeated the earlier observation in Janis

that the Suprene Court had never applied the Exclusionary Rule to
a civil proceeding:

At stake in Janis was application of the

exclusionary rule in a federal civil tax
assessnent proceeding follow ng the unlawf ul
sei zure of evidence by state . . . officials.

The Court noted at the outset that “[i]n the
compl ex and turbulent history of the rule, the
Court never has applied it to exclude evidence
froma civil proceeding, federal or state.”

468 U. S. at 1041-42 (Enphasis supplied).

Even after noting that the “arresting officer’s primry
objective, in practice, will be to use the evidence in the civi
deportation proceeding,” 468 U S. at 1043, the Suprene Court
nonet hel ess concluded that the Exclusionary Rule had no
applicability in a civil deportation proceedi ng:

[We conclude that application of the rule in
INS civil deportation proceedings, as in the

ci rcunstances di scussed in Janis, “is unlikely
to provide significant, much | ess substantial,
addi tional deterrence.” |Inportant as it is to

protect the Fourth Anendment rights of all
persons, there is no convincing indication
that application of the exclusionary rule in
civil deportation proceedings will contribute
materially to that end.

468 U. S. at 1046 (Ctation omtted; enphasis supplied).
As early as 1923, the Suprene Court, speaking through Justice

Brandeis, held in United States ex rel. Bilokunsky v. Tod, 263 U.S.

149, 44 S. C. 54, 68 L. Ed. 221 (1923), that even when a
deportation petition is the direct consequence of a crimnal

violation, the deportation hearing itself is civil in nature. As
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an inherent aspect of the civil proceeding, the protections that
ordinarily attend a crimnal trial--in that case the privilege

agai nst conpelled self-incrimnation--are not applicable.

E. The Exclusionary Rule Does Not Apply to Live Witnesses Discovered in
the Course of a Fourth Amendment Violation

In United States v. Ceccolini, 435 U.S. 268, 98 S. C. 1054,

55 L. Ed. 2d 268 (1978), the Suprenme Court declined to apply the
Exclusionary Rule even to certain aspects of the crimnal trial
itself. The appellant was convicted of a ganbling violation. A
cl ear Fourth Amendnent violation--picking up an envelope from a
cash register, opening it, and discovering both noney and policy
slips--led to the discovery of a key wi tness against the appellant.
Uilizing a “fruit of the poisonous tree” analysis, the United
States District Court ruled that the testinony of the wtness
shoul d be excluded because the governnent’s awareness of the
witness’'s identity and value was the product of the Fourth
Amendnent violation. The United States Court of Appeals for the
Second Circuit affirmed the suppression ruling.

The Suprene Court reversed that suppression, holding that the
Excl usi onary Rul e under the circunstances of that case should not
extend to barring the use of a live witness even fromthe crim nal

trial itself.
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F. The Exclusionary Rule Does Not Apply to the Impeachment in Rebuttal
of Testimonial Credibility

In United States v. Havens, 446 U. S. 620, 100 S. C. 1912, 64

L. Ed. 2d 559 (1980), the Suprenme Court further limted the
applicability of the Exclusionary Rule even in the trial of the
crimnal case itself.® The appellant, an attorney, was convicted
of inmporting illegal drugs into the United States from Peru. The
warrantl ess search of his suitcase at the Mam airport was so
flagrantly a violation of the Fourth Arendnent that the governnent
did not even attenpt to offer the product of that search in its
case in chief. After the appellant nmade certain responses in the
course of his cross-exam nation, however, the governnment sought to
use the products of that search in rebuttal for the purpose of
i npeaching his testinonial credibility. The United States Court of
Appeals for the Fifth CGrcuit reversed the appellant’s conviction,
ruling that the unconstitutionally seized evidence shoul d have been
suppr essed.

The Suprene Court, in turn, reversed the Fifth Grcuit,
hol di ng that the Exclusionary Rule should not bar the use of Fourth
Amendnent -viol ative evidence for the purpose of inpeaching
testinonial credibility, regardl ess of whether the testinony to be
i npeached emanated from direct exam nation or cross-exam nation.

Justice Wiite reasoned for the Court:

9 See this Court’s summary of the consistent trend of the Suprene Court
cases in Anne Arundel County v. Chu, 69 Md. App. 523, 531, 518 A 2d 733 (1987).
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We also think that the policies of the
exclusionary rule no nore bar inpeachnent here
than they did in Walder [v. United States],
Harris [v. New York], and [Oegon v.] Hass
In those cases, the ends of the exclusionary
rules were thought adequately inplenented by
denying the governnment the use of the
chal | enged evidence to nake out its case in

chi ef. The increnental furthering of those
ends by forbidding inpeachnment of t he
def endant who testifies was deened

insufficient to permt or require that false
testinmony go unchal l enged, with the resulting
i npairment of the integrity of the factfinding
goals of the crimnal trial. W reaffirmthis
assessnment of the conpeting interests, and
hold that a defendant’s statenents made in
response to pr oper Cross-exam nation
reasonabl y suggested by the defendant’s direct
exam nation are subject to otherw se proper
i npeachnent by the governnent, albeit by
evi dence that has been illegally obtained that
is inadmssible on the governnment’s direct
case, or otherw se, as substantive evidence of
guilt.

446 U.S. at 627-28.1°
G. The“Good Faith Exception” to the Application of the Exclusionary Rule

Wth the promulgation of the “good faith exception” to the

Exclusionary Rule in Massachusetts v. Sheppard, 468 U. S. 981, 104

S. . 3424, 82 L. Ed. 2d 737 (1984) and United States v. Leon. 468

US 897, 104 S. C. 3405, 82 L. Ed. 2d 677 (1984), the Suprene
Court did, to be sure, not sinply hold the |line against further
expansi on of the Exclusionary Rule but actually cut back on its

applicability.

10 See In Re Special lnvestigation No. 228, 54 Mi. App. 149, 184, 458
A 2d 820 (1983).
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That cutback, of course, had been logically foreshadowed from

as early as 1965 when Linkletter v. Walker held that the only

generati ve purpose behind the Rule was that of deterrence and that
that deterrence, noreover, was ainmed only at the police. I t
followed fromthat limted purpose that the Rule should only be
applied in those situations where it would truly deter Fourth
Amendnment violations by the police rather than on every occasion
when the Fourth Amendnent was actually violated. |In Sheppard and
Leon the police were deened to have acted reasonably and,
therefore, to have been in no need of deterrence where they had
relied in good faith on judicially issued search and seizure
warrants. In deferring to the judicial branch of governnent, the
police had acted wi th quintessential reasonabl eness. The judge who
issued the warrant may have nade a m stake but the Exclusionary
Rule is not ainmed at deterring judicial mstakes.!!

The “good faith exception” expanded further three years |ater

when lllinois v. Krull, 480 U S. 340, 107 S. . 1160, 94 L. Ed. 2d

364 (1987), held that the police had acted reasonably and were,
therefore, in no need of deterrence where they had relied in good
faith on a duly enacted Illinois statute, notw thstandi ng the fact
that the statute was |later determ ned to have authorized viol ations
of the Fourth Amendnent. The “good faith exception” continued to

expand when Arizona v. Evans, 514 U. S 1, 115 S C. 1185, 131 L

1 See Howel | v. State, 60 Mi. App. 463, 467, 483 A 2d 780 (1984).
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Ed. 2d 34 (1995), held that the police had acted reasonably and
were, therefore, in no need of deterrence when they had relied in
good faith on conputerized m sinformati on and where the source of
the msinformation had been clerical mstakes in the judicia
branch of governnent.
For present purposes, the significance of the opinion in

United States v. Leon is in Justice Wiite's thorough anal ysis of

t he purpose and the scope of Mapp’s Exclusionary Rule. He nade it
unm stakably clear that the Rule is a judicially created
prophyl actic renmedy and not part of the constitutional entitlenent
of the defendant:

The Fourth Amendnent cont ai ns no
provision expressly precluding the use of
evidence obtained in violation of its
comrands, and an exam nation of its origin and
pur poses nmakes clear that the use of fruits of
a past unlawful search or seizure “work[s] no
new Fourth Anmendnent wong.” The wong
condemmed by the  Anmendnent is “fully
acconplished” by the wunlawful search or
seizure itself, and the exclusionary rule is
neither intended nor able to “cure the
i nvasion of the defendant’s rights which he
has already suffered.” The rule thus operates
as “a judicially created renedy designed to
safequard Fourth Amendnent rights generally
through its deterrent effect, rather than a
personal constitutional right of the party

aggrieved.”

468 U.S. at 906 (Citations omtted; enphasis supplied). The
Suprene Court again pointed out the heavy societal cost exacted by
the Rule as the reason why it should be restricted to those cases

where it is absolutely necessary:
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The substantial social costs exacted by
the exclusionary rule for the vindication of
Fourth Anmendnent rights have long been a
source  of concern. “Qur cases have
consistently recogni zed t hat unbendi ng
application of the exclusionary sanction to
enforce ideals of governnmental rectitude would
i npede unaccept abl y t he truth-finding
functions of judge and jury.”

468 U.S. at 907.

What ever the earlier and | ooser rhetoric of the Supreme Court
may have been, the Leon opinion pointed out that “close attention”
to the purpose sought to be acconplished by the Rule “has
characterized our recent decisions concerning the scope of the
Fourth Amendnent exclusionary rule.” 468 U.S. at 908. In keeping
a constant eye on the purpose to be served, the Suprene Court had
consistently declined to extend the Exclusionary Rule to
proceedi ngs other than the crimnal trial itself. The Leon Court
reiterated that in Janis it had declined to extend the Rule to
civil proceedi ngs:

Proposed extensions of the exclusionary rule

to proceedings other than the crimnal trial
itself have been eval uated and rejected under

the same analytic approach. . . .[Il]n United
States v. Janis we permtted the use in
f eder al civil pr oceedi ngs of evi dence

illegally seized by state officials since the
i kelihood of deterring police msconduct
t hrough such an extension of the exclusionary
rule was insufficient to outweigh its
substantial social costs.

468 U. S. at 909 (Ctation omtted; enphasis supplied).

V.
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Maryland Cases Recognizing the Limited Reach
of Mapp’s Exclusionary Rule

On at least six occasions the appellate courts of Maryl and

have been <called on to determine whether Mpp V. Ghio's

Exclusionary Rule has any applicability beyond the literal
adj udi cation of guilt or innocence at the crimnal trial itself.

On each such occasion, the answer has been “No.”
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A. The Exclusionary Rule Does Not Apply to Sentencing Proceedings

In Logan v. State, 289 Md. 460, 425 A 2d 632 (1981), the Court

of Appeal s considered the applicability of the Rule to a sentencing
proceeding. At the sentencing of a defendant for housebreaking,
evi dence was introduced of six other offenses which the defendant
had coomtted but for which he had not been tried. The proof that
t he defendant had commtted those uncharged of fenses was a series
of six confessions by him The confessions, however, had been
forthcom ng only when the defendant was confronted with a set of
mast er keys that had been unconstitutionally seized by the police.
The appellant sought to convince the Court of Appeals that
Mapp’'s Exclusionary Rule “is applicable not solely to the ‘guilt
determ nation’” stage of a crimnal trial, but also to the
sentenci ng phase.” 289 M. at 483. In rejecting the argunent,
Judge Digges pointed out “[t]hat the exclusionary rule is a
judicially-created requirenent of policy calculated to prevent, not
to repair.” 1d. After analyzing the Supreme Court’s historica
rejection of other rationales in favor of that of deterrence, 289
Ml. at 483-84, he concluded the summary:

In keeping with this narrow ng conception

of the application and utility of the rule,

the Supreme Court has consistently refused to

extend its reach beyond the area traditionally
within the rule s purview

289 Md. at 484 (Enphasis added).
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After examning at Ilength the Supreme Court phil osophy
expressed in Calandra and noting that “[njost illegally-obtained
evidence is not inherently unreliable,” 289 Ml. at 485, the Court
of Appeals concluded that the “Suprenme Court doctrine does not
extend to the sentencing stage of a crimnal case.” 289 M. at

486.
B. The Exclusionary Rule Does Not Apply to Criminal Contempt

In Whitaker v. Prince George’'s County, 307 Md. 368, 514 A 2d

4 (1986), the appellants, who had been enjoined fromcontinuing to
operate a public nuisance (a bawdy-house), were found to be in
crimnal contenpt for flouting that injunction. On appeal, they
clainmed that they had been denied the opportunity even to litigate
the Fourth Anmendnent propriety of the police search that had
produced the evidence agai nst them Speaking through Judge Couch,
the Court of Appeals held that the propriety of the search was
i mmaterial because, good search or bad search, the Exclusionary
Rul e did not apply:

[ T] hough t he consequences of the County’s suit

may be grave, it is not a crimnal proceeding

and in no sense is the action vindictive or

punitive. Rat her, the proceedi ngs only seek

determ nati on of whether appellants engaged in

prostitution-related activities and, if so,

whet her those activities should be enjoined,
and whet her those activities were violative of

certain court orders. In such a case the use
in evidence of that which m ght be excluded in
a crim nal trial does not i nvol ve a

constitutionally protected interest.

307 Md. at 383 (Enphasis supplied).
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The Court of Appeals pointed out that the Suprenme Court’s
Jani s opinion had “severely underm ned” earlier state and federal
decisions which had applied the Exclusionary Rule to civil
pr oceedi ngs:

Wile the Supreme Court has never

directly applied the exclusionary rule in a
civil case, it ruled in Janis, supra, that

evidence illegally seized by state agents in
good faith and in reliance on a warrant may be
used in a federal civil tax proceedings.

Though the ruling cannot be said to stand for
the proposition that evidence nmay never be
excluded in a civil proceeding. it nonethel ess
severely underm ned those cases in | ower
courts which applied the exclusionary rule to
civil proceedings.

307 Md. at 382 (Enphasis supplied).

After noting “the cost to society in excluding what m ght
concededly be relevant and reliable evidence,” 307 Ml. at 383, the
Court opined as to the emerging intention of the Suprene Court in
terms of confining the Exclusionary Rule:

The |l anguage of Calandra. coupled with the
Court’s refusal to extend the exclusionary
rule to a civil proceeding in Janis, albeit
upon a rationale which is not applicable in
t he instant case, supports this conclusion and
IS suggestive of that Court’s intention to
limt the applicability of the exclusionary
rule to crimnal proceedings.

307 M. at 384 (Enphasis supplied).

C. The Exclusionary Rule Does Not Apply to Probation Revocation
Proceedings

In Chase v. State, 68 MI. App. 413, 511 A 2d 1128 (1986), this

Court stated the issue at the very outset of the opinion:
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Under current Constitutional doctrine,
evidence seized by a policeman wthout a
warrant and in violation of a person’s Fourth
Amendnent rights ordinarily may not be used by
the State to convict the person of a crimna
of f ense. The principal question in this
appeal is whether such evidence may be used in
a_ probation revocation proceeding for the
purpose of showing that the person has
violated a condition of his probation.

68 Ml. App. at 414-15 (Enphasis supplied).

The appellant, a probationer for an earlier conviction, was
arrested and indicted for a fresh crime. A suppression hearing
judge found the warrantless arrest of the appellant to have been
wi t hout probable cause and, therefore, ordered all evidence of a
drug transaction excluded from the appellant’s pending crimna
trial. As a direct result of that ruling, the State dism ssed al
crim nal charges. It persisted, however, with its petition to
revoke the appellant’s probation based on the very sane evi dence.

The opinion of Judge WIlner (now of the Court of Appeals)
joined in by Judge Robert M Bell (now Chief Judge of the Court of
Appeal s) thoroughly anal yzed t he devel opnent of the Suprenme Court’s

attitude toward the Exclusionary Rule from Mapp v. Ohio (1961)

through United States v. Leon (1984). 68 M. App. at 418-21.

After noting that Mapp had “spoke[n] in rather dogmatic terns,” 68
Ml. App. at 418, but that the Suprene Court had, early on, “viewed
the exclusionary rule as a deterrent, rather than a redressive
measure,” 68 Ml. App. at 419, the opinion described the grow ng

stinginess of the Suprene Court in applying the Exclusionary Rule:



-32-

Upon that rationale, and despite the broad
doctrinal |anguage in Mapp., the Court, while
periodically reaffirmng the need for and
continued existence of the exclusionary rule
in Fourth Arendnent cases, eventually began to
open sone holes in the Constitutional net it
had thrown over inproperly seized evidence.

68 Md. App. at 419 (Enphasis supplied).

Notwi thstanding the in personam nature of a probation
revocation proceeding, contrasted with the in rem character of a
forfeiture proceeding, and notw thstanding the inevitably penal
ef fect on one whose probation has been revoked, the Court declined
to i npose the Exclusionary Rule:

We align ourselves with the majority of
courts that have declined to extend in any
gener al fashi on t he Fourth Amendnent
exclusionary rule to probation revocation
pr oceedi ngs. W agree, as a general
proposition, that the deterrent effect of such
an application will be mninmal and that
what ever marginal deterrent benefit m ght
accrue woul d be far outwei ghed by the harnfu
ef f ect of denying access to relevant
i nformation concer ni ng a probati oner’s
behavi or.

68 Ml. App. at 425.
In Chase v. State, 309 M. 224, 522 A 2d 1348 (1987), the

Court of Appeals affirmed. The opinion of Judge Oth held that
“[i]n Maryl and, the revocation of probation is considered to be a
civil proceeding” notwithstanding the fact that it “relates
directly to the crimnal case of the substantive offense.” 309 M.

at 238. Looking to Howett v. State, 295 Ml. 419, 456 A 2d 375
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(1983) and M nnesota v. Mirphy, 465 U S. 420, 104 S. C. 1136, 79

L. Ed. 2d 409 (1984), the Court of Appeal s noted:

It is firmy established as a civil action

and, as we have noticed above, the probationer
is not cloaked with the full panoply of
constitutional ri ghts and pr ocedur al
safequards enjoyed by a defendant in a
crim nal cause.

309 Md. at 239 (Enphasis supplied). The holding of the Court was
cl ear:

[Tlhe nere fact that the evidence sought to be
admtted at the revocation hearing was
suppressed as illegally seized at the crim nal
trial of Chase provides, in itself, no sound
reason to exclude it at his revocation
hearing. Nor, as we have seen, does the fact
t hat Chase was not convicted of the crimnal
charges arising fromthe evidence, render the
evidence inadmssible at his revocation
heari ng.

309 Md. at 243 (Enphasis supplied).

Hi ghly pertinent for present purposes is Judge Oth's in-depth
exam nation of the evolving Suprenme Court attitude toward the
Exclusionary Rule. He observed that “[i]n a revealing opinion in

United States v. Leon,” the Suprene Court “laid to rest [Mpp’ s]

notion that the exclusionary rule is a necessary corollary of the
Fourth Anendnent or that the rule is required by the conjunction of
the Fourth and Fifth Anendnents.” 309 M. at  244-45

Significantly, the Court of Appeals further noted that the

“Inmprimatur of the Supreme Court on the application of the

exclusionary rule has been confined to crinmnal trials, and within

those trials, to the prosecution’s case in chief on the nerits of
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guilt or innocence.” 309 MI. at 245-46 (Enphasis supplied). The
Court of Appeals based its conclusion that the Suprene Court would
not apply the Exclusionary Rule to probation revocation proceedi ngs
on the fact that the Suprene Court had consistently rejected the
application of the Rule to any proceedi ngs ot her than the crim nal
trial itself:

[I]ts evaluation and rejection of the

application of the rule to proceedings other

than the crimmnal trial itself leads to a

| ogi cal conclusion that, consistent with its

ot her decisions, the rule would not generally
apply to our revocation proceedi ngs.

309 Md. at 249 (Enphasis supplied).

D. The Exclusionary Rule Does Not Apply to the Termination of
Employment for the Commission of a Crime

In Sheetz v. Gty of Baltinore, 72 Md. App. 51, 527 A 2d 787

(1987), a correctional officer was arrested for trafficking in
narcotic drugs. In the crimnal case, the evidence was suppressed
for its having been unconstitutionally seized. As a result, the
State dropped all crimnal charges. In a subsequent civil
proceedi ng, however, the Wrden of the Baltinore Cty Jai

succeeded in having the defendant’s enploynent term nated on the
basis of that crimnal offense. Notw thstanding our determ nation
that “[d]epriving an individual of his enploynent is a penalty of
serious magnitude,” 72 Ml. App. at 58, this Court, after surveying
both the Suprene Court and the Court of Appeals cases on the

subj ect, declined to apply the Exclusionary Rule to the enpl oynent
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term nation proceedi ngs:

W recognize that the admnistrative
di sciplinary proceeding now before wus is
neither the revocation of probation proceeding
of Chase nor the public nuisance-contenpt
action of Whitaker. The Court’s refusal,
however, to extend the exclusionary rule

beyond proceedings. the object of which is

purely punitive, is a strong indication that

the rule should not be applied here.

72 Md. App. at 62 (Enphasis supplied).

In Sheetz v. City of Baltinmore, 315 MI. 208, 553

(1989),

the Court of Appeals affirned, observing:

The police are responsible for punishing
crimnals by enforcing crimnal |aws. Thus
they are not, as a general rule, primrily
concerned wth regulating the quality of
enpl oynent at a particular governnental
agency. Because their primary interest is not
typically in discharge proceedi ngs, the police
are not especially tenpted to violate the
fourth amendnment in order to obtain evidence
for such proceedings. Therefore, in this
context, the exclusionary rule, designed to
deter such violations, is not particularly
useful. Because we find that the excl usionary
rule offers only mninal deterrent benefits in
this particular context, we conclude that the
rule does not general ly apply to
adm ni strative discharge proceedi ngs.

315 Md. at 215 (Footnote omtted).

As

VI.

The Issue As Viewed
Through the Lens of History

A 2d 1281

thus refracted through one-third of a century of

i ncreasi ngly sophisticated Exclusionary Rule anal ysis and doctri nal

refinement, the precise issue before us--that of whether Mpp
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applies to a civil in rem drug-related autonobile forfeiture
proceeding in Maryl and--takes on a very different coloration than
it mght have if viewed in an uncritical vacuum No previous
Maryl and deci si on has ever squarely addressed this issue. Passing

reference to One 1958 Plynouth Sedan has, to be sure, been nade but

only by way of dicta and only in the course of considering (and
rejecting) other possible applications of the Exclusionary Rule.
To the extent to which that 1965 Suprene Court opinion is
presently susceptible of fresh exam nation and anal ysis, the tidal
flow of history has been relentlessly away from applying the
Exclusionary Rule in a civil forfeiture proceeding. That tida
flow of history is immterial, of course, if the unequivocal

hol ding of One 1958 Plynouth Sedan absolutely forecloses any

interpretation other than one mandating the application of the
Exclusionary Rule to every crinme-related forfeiture proceedi ng at
all times and under all circunstances.

Because such a result woul d be so freakishly aberrational 2 and

12 Lest the | anguage “freaki shly aberrational” be frowned upon as unduly

harsh, |let us pose a hypothetical in support of that characterization.

Posit a Col onbian drug courier, illegally in the United States with fal se
identity papers, piloting a small plane fromManm to New York. Short on fuel,
the plane is forced to make an enmergency landing on Interstate 95 in Cecil
County, Maryland. On a pretext, state troopers warrantlessly search the pl ane
and recover fifty kilos of high-grade cocaine, $100,000 in cash, personal letters
establishing the true identity of the pilot, and an address book listing the
nanmes of custoners in New York.

If the pilot seeks to suppress the unconstitutionally seized evidence so
that it may not be considered by the Cecil County grand jury, it will be ruled
that the Exclusionary Rul e does not apply. United States v. Calandra, 414 U S
338, 94 S. . 613, 38 L. Ed. 2d 561 (1974). |If the pilot is convicted of the

(continued. . .)
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i nconsistent with what is now the long prevailing Suprenme Court

attitude, however, an in-depth exam nation of One 1958 Plynouth

Sedan is appropriate. Was the decision in actual fact a sweeping
statenment of universal applicability? |If so, stare decisis gives
us no option but to apply it, no matter how aberrational. O did

that opinion hinge, perhaps, on the special facts, the special

2, .. continued)

unl awf ul possessi on of cocaine and | ater seeks to attack that conviction by way
of federal habeas corpus, it will be ruled that the Exclusionary Rul e does not
apply. Stone v. Powell, 428 U S. 465, 96 S. . 3037, 49 L. Ed. 2d 1067 (1976).
If the Internal Revenue Service seizes the $100,000 in cash, followi ng the
pilot’s acquittal, and the pilot seeks to have the cash returned or excluded from
a tax assessnent proceeding, it will be ruled that the Exclusionary Rul e does not
apply. United States v. Janis, 428 U.S. 433, 96 S. C. 3021, 49 L. Ed. 2d 1046
(1976). If the pilot seeks to have excluded from his deportation hearing the
unconstitutional ly seized letters that proved his true identity, it will be ruled
that the Exclusionary Rule does not apply. Inmigration and Naturalization
Services v. Lopez-Mendoza, 468 U S. 1032, 104 S. Q. 3479, 82 L. Ed. 2d 778
(1984). If the pilot seeks to suppress the testinony of his woul d-be contacts
in New York, whose identities would never have been discovered but for the
unconstitutionally seized address book, it will be ruled that the Exclusionary
Rul e does not apply. United States v. Ceccolini, 435 U. S 268, 98 S. C. 1054,
55 L. Ed. 2d 268 (1978). |If the pilot, after testifying at the crimnal trial
that he was not carrying drugs, seeks to suppress the physical evidence when it
is offered to inpeach his testinmonial credibility, it will be ruled that the
Excl usionary Rul e does not apply. United States v. Havens, 446 U S. 620, 100 S
Ct. 1912, 64 L. Ed. 2d 559 (1980).

If the pilot seeks to suppress the unconstitutionally seized evidence at
his sentencing hearing, it will be ruled that the Exclusionary Rule does not
apply. Logan v. State, 289 MI. 460, 425 A 2d 632 (1981). |If the pilot seeks to
exclude the evidence from his contenpt hearing for violating an earlier
i njunction of the Cecil County Crcuit Court not to enter that county wth drugs,
it will be ruled that the Exclusionary Rule does not apply. Witaker v. Prince
George’s County, 307 MI. 368, 514 A . 2d 4 (1986). |If the pilot seeks to exclude
t he evidence fromthe hearing to revoke his earlier probation, it will be ruled
that the Exclusionary Rul e does not apply. Chase v. State, 309 Mi. 224, 522 A 2d
1348 (1987). |If the pilot seeks to exclude the evidence fromthe adm nistrative
hearing seeking to term nate his enploynent as an adjunct menber of the Cecil
County Sheriff's Departnent, it will be ruled that the Exclusionary Rul e does not
apply. Sheetz v. Gty of Baltinore, 315 Md. 208, 553 A 2d 1281 (1989).

In the face of that anti-Exclusionary Rul e phal anx, the notion that the
Excl usi onary Rul e woul d i ncongruously apply to a proceedi ng seeking to forfeit
the airplane, either to state or federal authorities, on the ground that it had
been an instrunentality in the unlawful transportation of illicit drugs is a
notion that would be, in that |arger context, freakishly aberrational.
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ci rcunstances, and/or the special internediate prem ses arrived at
and syllogistically relied on in the course of the opinion? |If so,
that woul d present a very different picture. |If the thrust of the
decision is anbiguously problematic, noreover, the currently
prevailing doctrinal climte would dictate that it be given a
narrow reading so as to mnimze any incongruity wth its
surroundi ng context rather than a broad one that would highlight
its anomal ous character. At the very least, the actual hol ding of

One 1958 Plynouth Sedan is a subject for legitimte, and |ong

overdue, inquiry. Qur concern, of course, nmust be not with how the
headnotes and the annotations have sinplistically distilled the
case into a single sentence (and with how nost courts, therefore,
have applied it) but with what the opinion itself actually says

and, nost especially, with why it says it.

VII.

One 1958 Plymouth Sedan

The mgjority opinion of Justice CGol dberg consisted of nine
pages in the United States Reports.®® Two and one-half of those
pages was devoted to the factual and procedural history of the
case. 380 U S. at 694-96. Two officers of the Pennsylvania Liquor

Control Board, noticing that George McCGonigle s 1958 Pl ynmouth sedan

13 In a two-page concurring opinion, Justice Black took issue with the

proposition that the Supreme Court possessed the authority to adopt the
Exclusionary Rule as a matter of judicial policy. He argued, as he had in Mapp,
that the Exclusionary Rule was constitutionally nandated by the conbi nation of
the Fourth and Fifth Amendnents.
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was riding “lowin the rear, quite low,” stopped it just after it
crossed the Benjamn Franklin Bridge from Canden, New Jersey, into
Phi | adel phi a. The officers warrantlessly searched the car and
recovered, fromthe rear and fromthe trunk, 31 cases of |iquor not
beari ng Pennsylvania tax seals. Both the car and the |Iiquor were
sei zed. McGoni gle was arrested and charged with a violation of
Pennsyl vani a | aw.

The Commonwealth also petitioned for the forfeiture of the
1958 Pl ynout h under a statute which authorized the forfeiture of,
inter alia, “any . . . vehicle . . . used in the illega
transportation of liquor.” MGonigle sought to have the petition
di sm ssed on the ground that the case for forfeiture depended on
t he adm ssion of evidence unconstitutionally obtained in violation
of the Fourth Arendnent. The trial judge agreed and di sm ssed the
petition, ruling that the officers had acted w thout probable
cause. The internmedi ate appellate court reversed the trial court,
hol di ng that probabl e cause had been shown.!* The Suprene Court of
Pennsyl vania affirnmed the reversal, but for a different reason,

hol ding that the Exclusionary Rule of Mapp did not apply to a

forfeiture proceeding which that court deened to be civil in
nat ure. 1

14 Commonweal th v. One 1958 Plynouth Sedan, 199 Pa. Super. 428, 186 A 2d
52 (1962).

15
(1964).

Commponweal th v. One 1958 Pl ymout h Sedan, 414 Pa. 540, 201 A. 2d 427
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O the six and one-hal f pages then devoted to a discussion of
the law, no less than four and one-half of those pages consisted

exclusively of 1) the citation to Boyd v. United States, 116 U S

616, 6 S. C. 524, 29 L. Ed. 746 (1886), as the “leading case on
t he subject of search and seizure;” 2) a conplete summary of Boyd,;
and 3) extensive quotation, with approval, from Boyd. 380 U. S at
696- 700. The remaining two pages dispositively anal ogized the

forfeiture in One 1958 Plynmouth Sedan to the 1884 forfeiture

proceedi ng, |abeled as “quasi-crimnal in character,” with which
Boyd had dealt. 380 U. S. at 700-02.

A cursory reading of One 1958 Pl ynouth Sedan reveals the self-

evident truism that its rationale rests so conpletely and
excl usively on the foundation of Boyd that 1) if Boyd is still good

law, then so is One 1958 Plynmouth Sedan; but 2) if Boyd is no

| onger good |law, then neither is One 1958 Pl ynouth Sedan.

Qur conclusion that One 1958 Plynmouth Sedan does not nandate

the application of Mpp' s Exclusionary Rule to the present
forfeiture proceeding rests on either of two alternative and
i ndependent bases. The first is that the doctrinal foundation of

Boyd, on which One 1958 Plynouth Sedan was erected and on which it

depends, has been conpletely underm ned. One 1958 Plynouth Sedan

was built on a foundation of sand and the sand has totally washed
away.

The second basis for our conclusion is that One 1958 Pl ynput h

Sedan did not presune to announce a sweeping proposition wth
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respect to all forfeitures, regardless of whether they m ght
ultimately be deened crimnal or civil in character. |t was rather
the case that the Suprenme Court, relying on sonme fact-specific
circunstances that it recounted in detail, treated the particul ar
forfeiture before it as crimnal and punitive in character. It is
true that the Pennsyl vania Suprene Court had | abeled the forfeiture
proceeding as civil, but the Supreme Court, relying both on the
Boyd analogy and the special fact that the autonobile to be
forfeited had twce the nonetary value of the maxi mum fine that
coul d be i nposed, overrode the Pennsylvania court’s determ nation

in that regard. In United States v. Janis, 428 U S. 433, 447, 96

S. C. 3021, 49 L. Ed. 2d 1046, 1057 (1976), the Suprene Court,
after making the unqualified statenent,

“I'n the conpl ex and turbul ent history of
the [Exclusionary Rule], the Court never has
applied it to exclude evidence from a civil
proceedi ng, federal or state,”

(Footnote omtted; enphasis supplied) then explained away the

apparent exception of One 1958 Plynouth Sedan as no true exception

at all. Janis interpreted its earlier decision as one expressly
dependent on the crimnal nature of that particular forfeiture:

There [in One 1958 Plynmouth Sedan] it [the
Court] expressly relied on the fact that
“forfeiture is clearly a penalty for the
crimnal offense” and “[i]t woul d be anomal ous
i ndeed, under these circunstances, to hold

that in the crimnal proceeding the illegally
sei zed evidence is excludable, while in the
forfeiture pr oceedi ng, requiring t he

determnation that the crimnal | aw has been
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vi ol at ed, t he sane evi dence woul d be
adm ssible.”

428 U.S. at 447, n.17 (Enphasis supplied). One 1958 Pl ynouth

Sedan, thus refracted through the prismof Janis, is reduced to a

very narrow and fact-specific holding, indeed. The holding that

that particular forfeiture proceeding was crinmnal in nature does

not dictate the conclusion that all forfeiture proceedi ngs nust

al ways be deened crimnal in nature.

VIII.

Boyd v. United States
Has Been Completely Repudiated

W will examne, individually, each of those alternative bases
for our ultimte conclusion. The first inquiry concerns One 1958

Plynouth Sedan’s total reliance on Boyd and, inevitably, concerns

the efficacy of relying on a case that has since been conpletely
drai ned of whatever vitality it may have possessed in 1965.
Al t hough a series of Suprene Court decisions in the 1970's

“sounded the death knell for Boyd [v. United States, 116 U S. 616,

6 S C. 524, 29 L. Ed. 746 (1886)]"' and in 1984 United States v.

Leon, 468 U.S. 897, 906, 104 S. C. 3405, 82 L. Ed. 2d 677

concluded that Boyd' s doctrinal underpinnings had “not wthstood

16 Thi s concl usion was that of Justice O Connor in United States v. Doe,
465 U. S. 605, 618, 104 S. &t. 1237, 79 L. Ed. 2d 552 (1984) (concurring opinion
by O Connor, J.)
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critical analysis or the test of tine,”' the Boyd opinion was
nonet hel ess one that for the first eighty years of its life enjoyed
al nost hal l owed status. In 1928, Justice Brandeis described it as
“a case that wll be renenbered as long as civil liberty lives in

the United States.”® One 1958 Plynmouth Sedan, now under review,

began its legal analysis by deferring to Boyd as “the | eadi ng case
on the subject of search and seizure.” 380 U.S. at 696

The irony of Boyd s having been described as “the | eadi ng case
on... search and seizure” is that the governnental activity which
it was reviewing did not involve anything that the nodern world
woul d even recogni ze as a search or a seizure. The United States
Attorney for the Southern District of New York had petitioned to
have thirty-five cases of plate glass forfeited to the United
States on the ground that they had been inported into the United
States without the required custons duty having been paid. In
order to prove its case against the conpany of E. A Boyd & Sons,
t he governnment persuaded the federal judge to issue a subpoena
duces tecum on E. A Boyd & Sons requiring it to produce the
i nvoi ce for twenty-nine cases of previously inported plate gl ass.
The Boyd Conpany conplied with the court order and produced the

i nvoi ce. Over objection, the invoice was admtted in evidence.

17 See also Fisher v. United States, 425 U.S. 391, 407, 96 S. Ct. 1569,
48 L. Ed. 2d 39 (1976).

18 Onstead v. United States, 277 U.S. 438, 474, 48 S. Ct. 564, 72 L
Ed. 944 (1928) (dissenting opinion by Brandeis, J.)
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The jury returned a verdict in favor of the United States,
condemming the thirty-five cases of plate glass as subject to
forfeiture. On appeal, the Suprene Court reversed the decision of
the trial court.

There was no contention that every procedural nicety had not
been punctiliously observed. The only claimmde by Boyd was that
conpliance with the judicially i ssued subpoena woul d have required
the conpany to incrimnate itself. There was, therefore, nothing
before the Suprenme Court that woul d have raised, to the nodern eye,
any question renotely involving a Fourth Anmendnent search and
sei zure, let alone an unreasonable search and seizure. Under
prevailing present-day |aw, Boyd cannot be characterized as a
Fourth Amendnent case.

By no stretch of reasoning, noreover, my Boyd today serve as
the justification or the authorization for the Fourth Amendnent’s
Exclusionary Rule. The very notion of an Exclusionary Rul e was not
even considered by the Suprene Court until its decision in Weks v.

United States, 232 U S. 383, 34 S. C. 341, 58 L. Ed. 652 (1914),

twenty-eight vyears after the Boyd case was decided. The

Exclusionary Rule is a judicially created prophylactic device ai ned

exclusively at deterring and thereby preventing Fourth Anmendnent
violations. Nothing in Boyd had anything to do with serving that
deterrent purpose. Boyd's holding that the invoice should never
have been received in evidence was based on its conclusion that the

use of the invoice, following its conpul sory production, violated
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Boyd's Fifth Anmendnent privilege against conpelled self-

incrimnation. That Fifth Arendment consi deration, which has not
itself stood the test of time, is not conceivably a predicate for

the Fourth Amendnent’ s Excl usionary Rul e.
A. The Intimate Relation of the Fourth and Fifth Amendments

At the nost fundanental level, One 1958 Pl ynouth Sedan relied

on Boyd for the proposition that the Fourth Anmendnent’s
Exclusionary Rule applied to a forfeiture proceeding. Boyd, of
course, did not involve any consideration of the Exclusionary Rul e;
Boyd was deci ded 28 years ago before the Suprenme Court first even
consi dered the Exclusionary Rule in a true Fourth Amendnent context

in Weeks v. United States, 232 U.S. 383, 34 S. C. 341, 58 L. Ed.

652 (1914). VWhat One 1958 Plymputh Sedan did was to confect a

Fourth Amendnent Exclusionary Rule out of what had been, in Boyd,
a holding that a proceeding could not be affirnmed if it was based
on evidence that was inadm ssible because it conpelled an
i ndividual to be a witness against hinself in contravention of the
Fifth Amendnent privil ege against conpelled self-incrimnation.
That latter-day confection of the Exclusionary Rule was

possi bl e because of Boyd's now repudi ated comm ngling of the Fourth

and Fifth Amendnents. Involved in Boyd was a procedurally
i npeccabl e subpoena duces tecum for docunentary records. Boyd

began its comm ngling of the two anendnents by asserting that the

serving of a subpoena duces tecum on an individual for docunentary



-46-

records was, ipso facto, a Fourth Anmendnent search and seizure.
The next prem se in the syllogismwas that conpliance with such a
subpoena would anobunt to conpelled self-incrimnation, thereby
making the search and seizure an unreasonable one. Justice
Bradl ey’ s opi ni on acknow edged that such a constructive “search and
sei zure” mght be |less aggravating than an actual one but that the
two anmendnents nonethel ess “run al nost into each other:”

Breaking into a house and opening boxes and

drawers are circunstances of aggravation; but

any forcible and conpul sory extortion of a

man’s own testinony or of his private papers

to be used as evidence to convict himof crine

or to forfeit his goods, is wthin the

condemation of that judgnent. 1In this regard

the Fourth and Fifth Anendnents run al nost
into each other.

116 U. S. at 630 (Enphasis supplied).
Justice Bradley pursued the “intimate relation” between the
two anendnents:

W have already noticed the intinmate
relation between the two anendnents. They
throw great light on each other. For the
“unr easonabl e searches and sei zures” condemed
in the Fourth Arendnent are al nost al ways made
for the purpose of conpelling a man to give
evi dence against hinself, which in crimnal
cases is condemed in the Fifth Anrendnent; and
conpelling a man “in a crimnal case to be a
w tness against himself,” which is condemmed
in the Fifth Anendnent, throws light on the
question as to what is an “unreasonabl e search
and seizure” within the neaning of the Fourth
Amrendnent .

116 U. S. at 633 (Enphasis supplied).
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The heart of +the Boyd holding--1) that the conpelled
production of private papers is a search and seizure, 2) that it is
conpelled self-incrimnation, and 3) that it is, therefore, an
unr easonabl e search and seizure--is found at 116 U S. 622:
It is true that certain aggravating incidents
of actual search and seizure, such as forcible
entry into a man’s house and sear chi ng anongst
his papers, are wanting, and to this extent

the proceeding under the act of 1874 is a
mtigation of that which was authorized by the

f or mer acts; but it acconplishes the
substantial object of those acts in forcing
froma party evidence against hinself. It is

our opinion, therefore, that a conpulsory
production of a man’s private papers to
establish a crimnal charge against him or to
forfeit his property, is within the scope of
the Fourth Anmendnent to the Constitution, in
all cases in which a search and seizure would
be; because it is a material ingredient, and
af fects the sole object and purpose of search
and sei zure.

(Enphasi s supplied).
Early on, the Suprenme Court began backing away from this

conflating of the Fourth and the Fifth Anendnents. Adans v. New

York, 192 U. S. 585, 24 S. . 372, 48 L. Ed. 575 (1904). 1In Hale
v. Henkel, 201 U S 43, 72, 26 S. &. 370, 50 L. Ed. 652 (1906),
the Court observed:
Subsequent cases treat the 4t" and 5th
Amendnents as quite distinct, having different
hi stories, and perform ng separate functions.
The great master of evidence, John Henry Wgnore, was

merciless in his criticismof this part of the Boyd opinion. He

referred to it as a “dangerous heresy.” Wth respect to the
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i nappropri ateness of Boyd' s even referring to the Fourth Amendnent,
he observed:

The Fourth Amendnent, as pointed out in
the concurring opinion by Mller, J., was of
course not involved in the case. There was no
sear ch.

The Suprene Court has to a |arge extent
recanted that part of the Boyd dicta which
woul d apply the Fourth Anendnent to an order
to produce a docunent, properly a Fifth
Amendnent concern.

The fact is that there is no “intimte
relation” between the Fourth and Fifth
Amendnent s.

8 Wqgnore on Evidence (McNaughton Rev. 1961) 8§ 2264 n.4 (Enphasis

in original).

After observing with respect to Boyd that “[t]he opinion [is]
an unsatisfactory one,” Dean Wgnore stressed the nutua
exclusivity of the Fourth and Fifth Amendnents:

The opinion of the Court, however, asserted
two fallacious conclusions: First, that even
though there was no search, “conpulsory
production of private books and papers .
is the equivalent of a search and sei zure, and
an unreasonabl e search and seizure, within the
meani ng of the Fourth Anendnent.”

It was not |ong before the Supreme Court
| argel y repudi at ed t he first fall acy,
recanting that part of the Boyd opinion which
woul d apply the Fourth Anmendnent to an order
to produce a docunent, a matter properly in
the Fifth Arendnent’s excl usive domai n.

8 Wgnore on Evidence (MNaughton Rev. 1961), 8§ 2184a (Footnotes

omtted; enphasis supplied).
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The official obituary for Boyd' s “intimate rel ati on” between
the Fourth and Fifth Amendnents came in 1976 wth the cases of

Fi sher v. United States, 425 U S. 391, 96 S. C. 1569, 48 L. Ed. 2d

39 (1976) and Andresen v. Maryland, 427 U S. 463, 96 S. C. 2737,

49 L. Ed. 2d 627 (1976). The Fisher opinion undercut Boyd in
several different respects. Wth regard to Boyd s comm ngling of
the Fourth and Fifth Arendnents, one academ c commentator noted the
ef fect of Fisher:
The opinion of the Court, delivered by

Justice Wiite, began by formally recognizing

the death of the doctrine of the “intinmate

relation” between the fourth and fifth

amendnent s.

Comment, The Life and Tines of Boyd v. United States (1886-1976),

76 Mch. L.Rev. 184, 207 (1977).

In Andresen v. Maryland, State investigators searched the

private | aw office and the private business office of the defendant
and seized incrimnating personal records. The defendant sought,
unsuccessfully, to invoke Boyd s union of the two anendnents. Boyd
had held that the subpoenaing of incrimnating docunentary records
was tantanount to a search for and seizures of such records. |In
Andresen there was an actual search for and seizure of such
records. The Suprene Court, however, declined to follow earlier
doctrine equating a search and seizure of personal papers wth
conpel l ed self-incrimnation:
He bases his argunent, naturally, on dicta in

a nunber of cases which inply, or state, that
the search for and seizure of a person's
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private papers violate the privil ege against
self-incrimnation. Thus in Boyd v. United
States, the Court said: “[We have been unabl e
to perceive that the seizure of a man’'s
private books and papers to be wused in
evi dence agai nst him is substantially
different fromconpelling himto be a wtness
agai nst hinself.”

W do not agree, however, that these
broad statenents conpel suppression of this
petitioner’s business records as a violation
of the Fifth Arendnent.

427 U. S. at 471-72 (Citations omtted; enphasis supplied).
In Andresen, the Suprene Court referred to the doctrinal
erosi on that had been taking place:

In the very recent case of Fisher V.
United States. [w e recognized that the
continued validity of the broad statenments
contained in sone of the Court’s earlier
cases!’™ had been discredited by later
opi ni ons. In those earlier cases, the |ega
predicate for the inadmssibility of the
evi dence seized was a violation of the Fourth
Anendment .

427 U. S. at 472 (Enphasis supplied).
In severing the cord between the two anendnents, the Suprene
Court concluded that no matter how incrimnating the personal

records mght be, no conpul sion had been brought to bear on the

person of the defendant, conpelling himto be a wtness agai nst
hinmself. The Fifth Anendnent, therefore, was not inplicated by the

Fourt h Anendnent search and sei zure:

19 In footnote 6, the Court referred to Boyd v. United States as the
case that had illustrated the “convergence theory” of the Fourth and Fifth
Amendnent s.
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[Pletitioner was not asked to say or to do

anything. . . . The search for and sei zure of
t hose records wer e conduct ed by | aw

enf orcenent personnel.

[All though the Fifth Amendnent may protect an
individual fromconplying wwth a subpoena for
t he production of his personal records in his
possessi on because the very act of product may
constitute a conpulsory authentication of
incrimnating information, a seizure of the
sane materials by law enforcenent officers
differs in a crucial respect--the individua
agai nst whom the search is directed is not
required to aid in the discovery, production,
or authentication of incrimnating evidence.

427 U. S. at 473-74 (Enphasis supplied).

| f

relation”

a formal obituary were required for Boyd s

between the Fourth and Fifth Arendnents, it was

“Inti nat e

certainly

delivered by United States v. Leon, 468 U. S. 897, 905-06, 104 S.

Ct. 2405,

82 L. Ed. 2d 677 (1984):

Language in opinions of this Court and of
i ndi vi dual Justices has sonetines inplied that

the exclusionary rule . . . is required by the
conj unction of t he Fourth and Fifth
Anendnent s. These inplications need not

detain us |ong. The Fifth Anmendnent theory
has not w thstood critical analysis or the
test of tinme, and the Fourth Anendnent “has
never been interpreted to proscribe the
introduction of illegally seized evidence in
all proceedings or against all persons.”

(Enphasi s supplied).

Boyd's intinate relation between the Fourth and Fifth

Amendnent s has suffered an apparently irreconcil abl e estrangenent.

B. Boyd’'s Application of the Fifth Amendment Privilege
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In addition to equating a subpoena for docunentary evidence
wWith a search and sei zure, Boyd stood for two other closely rel ated
and very basic principles, both of which have al so been repudi ated
in the last thirty years. After holding that a subpoena for
docunentary records was tantanount to a search and seizure, it was
necessary for the Boyd Court further to find that such a search and
sei zure had been unreasonable in order to hold such evidence
i nadm ssi bl e. Boyd advanced two reasons for such a further
findi ng.

The first was that conpelling a suspect to produce
incrimnating personal papers or docunentary records violated that
suspect’s Fifth Anmendnent privilege against conpelled self-
incrimnation. Boyd first announced that the seizure of private
books and papers constituted conpelled self-incrimnation within
the contenplation of the Fifth Amendnent:

[We have been unable to perceive that the
seizure of a man’s private books and papers to
be used in evidence against him is
substantially different fromconpelling himto
be a witness against hinself. W think it is

within the clear intent and neaning of those
terns.

116 U. S. at 633 (Emphasis supplied). Boyd then held that for that
very reason, such a seizure was ipso facto unreasonabl e:

[We are further of opinion that a conpul sory
production of the private books and papers of
t he owner of goods sought to be forfeited in
such a suit is conpelling himto be a wtness
against hinself, within the neaning of the
Fifth Amendnent to the Constitution, and is
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t he equivalent of a search and sei zure--and an
unr easonabl e search and seizure--within the
meani ng of the Fourth Amendnent.

116 U. S. at 634-35 (Enphasis supplied).

1. Fifth Amendment Privilege
Limited to Criminal Cases

That particular holding of Boyd has suffered erosion in two
separate regards. In holding that the privilege of not being
compelled to incrimnate oneself had applicability to a forfeiture
proceedi ng, Boyd failed to circunscribe the scope of the Fifth
Amendrment privilege nearly as austerely as subsequent case |aw
i ndi sputably circunscribed it.

In United States ex rel. Bilokunsky v. Tod, 263 U. S. 149, 44

S. C. 54, 68 L. Ed. 221 (1923), Bil okunsky was ordered deported
fromthe country because of his comm ssion of a crimnal offense.
The deportation was contingent wupon the crimnal offense.
Notwi t hstanding the fact that the deportation proceeding was
certainly as “quasi crimnal” as would have been a forfeiture
proceedi ng, the Suprene Court held that because the deportation
proceeding itself was not crimnal, the Fifth Anmendnent privil ege
agai nst conpelled self-incrimnation did not apply. In proving the
necessary fact of alienage, the governnent used, and the hearing
officer relied on, Bilokunsky's silence when confronted with the
contention that he was an alien:
To prove alienage the inspector called

Bi | okunsky as a witness. He was sworn, but,
when questioned by the inmmgration inspector,
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under advice of counsel, stood nute, refusing
even to state his nane.

263 U. S. at 152.

It was Justice Brandeis who wote for the Court as it held
that there was no Fifth Amendnent prohibition on the use of
Bi | okunsky’ s sil ence agai nst him

Silence is often evidence of the nost
per suasi ve character

[His failure to claimthat he was a citizen
and his refusal to testify on this subject had
a tendency to prove that he was an alien.

. . . ITlhere is no rule of law which
prohibits of ficers char ged W th t he
admnistration of the immgration law from
drawing an inference fromthe silence of one
who is called upon to speak. Deportation
proceedings are civil in their nature. :

. There is no provision which forbids draw ng
an adverse inference fromthe fact of standing
mute. . . . Since the proceeding was not a
crimnal one, Bilokunsky mght have been
conmpel l ed by legal process to testify whether

or not he was an ali en.

263 U. S. at 153-55 (Enphasis supplied).

What ever vitality there mght once have been in Boyd s notion
t hat characterizing a proceeding as “quasi crimnal” ipso facto
brings it under the unbrella of those constitutional protections
available for truly crimnal proceedings could hardly have survived

Baxter v. Palm giano, 425 U.S. 308, 96 S. C. 1551, 47 L. Ed. 2d

810 (1976). It is difficult to conceive of an ostensibly civi

proceedi ng that could be any nore “quasi crimnal” in nature than



- 55-
the one involved in that case. It was certainly nore crimnal in
character than a forfeiture proceeding. Palmgiano, serving a life
sentence for nurder in a Rhode Island prison, was charged by the
prison officials with inciting a disturbance and with disrupting
prison operations, two acts which could have been presented as

state crimes. Followng a hearing, at which his silence was used

as evidence against him he was placed in “punitive segregation”
for thirty days.

Prior to his disciplinary hearing, Palmgiano was inforned
that he had a right to remain silent but that if he renmained
silent, his silence could and probably woul d be hel d agai nst him
Pal m gi ano chose to remain silent. At the disciplinary hearing,
“his silence was given [the] value [that] was warranted by the
facts surrounding his case.” Wth respect to the advi senent that
had been given him the Suprene Court commented:

The advice given inmates by the decision-
makers is nmerely a realistic reflection of the
evidentiary significance of the choice to
remain silent.
425 U. S. at 318. After pointing out that a prison disciplinary
proceeding is not a crimnal case, the Supreme Court concl uded:
Qur conclusion is consistent with the
prevailing rule that the Fifth Amendnent does
not forbid adverse inferences against parties
to civil actions when they refuse to testify
in response to probative evidence offered
agai nst them the Anendnent “does not

preclude the inference where the privilege is
clainmed by a party to a civil cause.”

Id. (Enphasis in original).
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In United States v. Ward, 448 U.S. 242, 100 S. . 2636, 65 L

Ed. 2d 742 (1980), the Suprenme Court was dealing with a situation
where |essees of facilities in the area of the Arkansas R ver
Systemwere required, under the threat of fine or inprisonnment for
failing to do so, to report any discharge of oil into that river
system Under that conpulsion to report, L. O Ward reported a
spillage of oil and was subjected to a civil penalty of $500. The
law actually permtted civil citations of up to $5,000 for each
such di scharge of oil

The United States Court of Appeals for the 10" Circuit
reversed the citation, holding that the law was sufficiently
punitive to engage the gears of the Fifth Amendnent’s privilege
agai nst conpelled self-incrimnation. The Suprene Court, in turn,

reversed the 10" Circuit. Applying a test that Boyd v. United

States had not even considered when it, sua sponte, declared the
forfeiture before it to be “quasi crimnal,” the Suprene Court
exhi bited significant deference to legislative intent.

It noted but did not find dispositive the fact that “Congress
may i npose both a crimnal and a civil sanction in respect to the
same act or omssion.” 448 U S. at 250. The opinion of Justice
Rehnqui st recogni zed that the respondent was invoking the “quasi
crimnal” notion of Boyd:

Respondent asserts that, even if the penalty
i nposed upon himwas not sufficiently crimnal

in nature to trigger other guarantees, it was
“quasi-crimnal,” and therefore sufficient to
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inplicate the Fifth Amendnent’s protection
agai nst conpul sory self-incrimnation. He
relies primarily in this regard upon Boyd v.
United States and |ater cases quoting its
| anguage.

448 U. S. at 251 (Ctation omtted). The Supreme Court declined to
gi ve Boyd a broad reading:

Read broadly, Boyd mght control the
present case. This Court has declined,
however, to give full scope to the reasoning
and dicta in Boyd, noting on at |east one
occasion that “[s]everal of Boyd s express or
inplied declarations have not stood the test
of tinme.”

448 U.S. at 253. In holding that the proceeding in question was
not crimnal in nature and that the Fifth Amendnent privil ege,
therefore, did not apply, the Suprene Court relied primarily on
| egislative intent:

[I]n the light of what we have found to be
overwhel m ng evidence that Congress intended
to create a penalty civil in all respects and
quite weak evidence of any countervailing
punitive purpose or effect it would be quite
anomal ous to hold that 8§ 311(b)(6) created a
crimnal penalty for the purposes of the Self-
Incrimnation Cl ause but a civil penalty for
all other purposes. W do not read Boyd as
requiring a contrary concl usion.

448 U. S. at 254.

In Allen v. |Illinois, 478 U S. 364, 106 S. C. 2988, 92 L. Ed.

2d 296 (1986), the petitioner was institutionalized indefinitely
under the Illinois Sexually Dangerous Persons Act. The provisions
of the Act did not apply to all persons who m ght qualify as being

sexual |y dangerous. They applied only to those who had actually
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commtted crimnal acts of sexual assault. Under the Act, the
petitioner was required to be interviewed by tw State
psychiatrists. He was subsequently found to be a sexually
dangerous person and institutionalized largely on the testinony of
t hose psychiatrists.

The petitioner clainmed that the sexually-dangerous-person
proceeding was itself “crimnal” and that his Fifth Amendnent
privilege agai nst conpelled self-incrimnation had, therefore, been
vi ol at ed. The Suprenme Court held that the proceeding was not
crimnal in nature and that the privilege did not apply. Once
again, it indicated that the resolution of the civil-crimnal
question was largely to be determ ned by legislative intent:

The question whether a particular

proceeding is crimnal for the purposes of the
Self-Incrimnation Clause is first of all a

guestion of statutory construction. . . . As
petitioner correctly points out, however, the
civil label is not always dispositive. Were

a def endant has provided “the cl earest proof”
that “the statutory schenme [is] so punitive
either in purpose or effect as to negate [the
State’s] intention” that the proceeding be
civil, it nmust be considered crimnal and the
privilege against self-incrimnation must be
applied. W think that petitioner has failed
to provide such proof in this case.

478 U. S. at 368-69 (Ctations omtted; enphasis supplied).
Certain judicial proceedings obviously possess both civil and

crimnal characteristics. One hundred twelve years ago, the

Suprene Court was content in Boyd to place the |abel *“quasi

crimnal” on certain m xed proceedings and to rule that in such a
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situation the Fifth Amendnent privilege against conpelled self-
incrimnation would apply. Over the course of recent decades

however, the Court no |onger presunes to nmake such a judgnent sua
sponte but instead defers to legislative intent on the question of
whet her a given proceedi ng shall be deened civil or crimnal. Only
in extrene circunstances will the Court override or “trunp” that
| egislative determnation. |If, relying largely on the |egislative
intent, the proceeding is deened to be substantially civil
notw thstanding its mxed quality, the Fifth Amendnent privilege

w Il not be applied.

2. Personal Papers and Documentary Records
No Longer Enjoy a Fifth Amendment Privilege

Quite aside from the question of whether the adverse or
incrimnating evidence is being used in a crimnal case (sonething
forbidden by the Fifth Amendnent privilege) or in a civil case
(something as to which the Fifth Anmendnent privilege 1is
indifferent), Boyd' s Fifth Arendnent reasoni ng has been eroded away
in yet another respect. Boyd had held that no matter how
meticulously correct the investigative or summonsi ng procedures may
have been, an individual’s personal docunentary records enjoyed
absolute imunity from being offered in court against that
i ndi vi dual .

The reasons for that imunity were two-fold. One was based on
Boyd’' s articulation of what cane to be known as the “nere evidence

rule,” the subject of a separate erosion to be explored in the next
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subsection. The reasoning behind that theory of inmmunity was that
t he governnent could not assert any proprietary interest in “nere
evi dence” and could not, therefore, seize it fromits rightfu
owner. A second line of reasoning supporting the immunity enjoyed
by docunentary evidence was that using an individual’s witings or
personal records to incrimnate himwas a form of conpul sory self-
incrimnation expressly forbidden by the Fifth Arendnent privil ege.

The Boyd opinion itself was very enphatic in this regard:
[Alny forcible and conpul sory extortion of a
man’s own testinony or of his private papers
to be used as evidence to convict himof crine
or to forfeit his goods, is wthin the
condemmati on of that judgnent.
116 U. S. at 630.
[ We have been unable to perceive that the
seizure of a man’s private books and papers to
be used in evidence against him is
substantially different fromconpelling himto
be a witness agai nst hinself.
116 U. S. at 633.
[We are further of opinion that a conpul sory
production of the private books and papers of
t he owner of goods sought to be forfeited in
such a suit is conpelling himto be a w tness
against hinself, within the neaning of the
Fifth Amendnent.
116 U. S. at 634- 35.
Al t hough that view of the testinonial character of persona
papers and docunents would not be formally abandoned for al npbst
ninety years after its first articulation in Boyd, distant

runblings were heard as early as 1927. In Marron v. United States,
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275 U.S. 192, 48 S. C. 74, 72 L. Ed. 231 (1927), personal books
and papers, indistinguishable from those afforded protection in
Boyd, were used against Marron with Suprene Court approval. The
circunstances, if anything, were far harsher than in Boyd. The
records were seized not pursuant to a judicially-issued subpoena
duces tecumbut in a warrantless search and seizure in the course
of a police raid. The records were used, noreover, not in a
peripheral forfeiture proceeding but in a direct <crimna

prosecuti on. The Supreme Court was able to avoid the “nere
evidence rule” by declaring that the records were actually an

instrunentality for conducting a bootl egging operation, thereby

giving the governnent a superior proprietary claim The Court did
not touch directly the applicability of the Fifth Amendnent
privilege per se.

The handwiting on the wall for the subsequent renoval of
personal papers and records from the protection of the Fifth

Amendnent privilege could well have been discerned in Schnerber v.

California, 384 U.S. 757, 86 S. Ct. 1826, 16 L. Ed. 2d 908 (1966).
Al t hough that case did not involve papers or records but, rather,
t he taking of a blood sanple froma suspect, the opinion of Justice
Brennan in Schnerber enphatically established that the Fifth
Amendnent is not a broad right against all conpelled self-
incrimnation but a limted privilege agai nst being conpelled to be

a wtness against oneself. It is a privilege only against
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conpelled testinonial self-incrimnation. Unless, therefore, the

incrimnating evidence that is being conpelled can be deened
communi cative or testinonial in character, it enjoys no Fifth
Amendnent protection:

The distinction which has energed, often

expressed in different ways, is that the
privilege is a Dbar agai nst conpel i ng
“conmmuni cations” or “testinony,” but that

conpul sion which makes a suspect or accused
the source of “real or physical evidence” does
not violate it.

384 U.S. at 764.

It was Fisher v. United States, 425 U.S. 391, 96 S. C. 1569,

48 L. Ed. 2d 39 (1976), that sounded the death knell for Boyd's
hol ding that the contents of personal docunentary records enjoy the
protection of the Fifth Amendnment privilege. The stage for the

Fi sher hol di ng, however, was first set by Couch v. United States,

409 U.S. 322, 93 S. . 611, 34 L. Ed. 2d 548 (1973). At stake in
Couch were taxpayer records that potentially incrimnated the
petitioner Lillian Couch. A subpoena duces tecumfor the records
was served on Ms. Couch’s accountant. In rejecting her Fifth
Amendnent claim the Suprene Court enphasized that the “privil ege
is a personal one: it adheres basically to the person, not to
information that may incrimnate him” 409 U S at 328. The Court
enphasi zed that the heart of the Fifth Arendnent protection is that
it guards agai nst conpul sion brought to bear on the person enjoying

the privilege. The privilege did not apply to Ms. Couch because
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no conpul sion was brought to bear on her. The conpulsion, to wt,
the threat of contenpt for non-conpliance with the court order, was
brought to bear only on her accountant.

In the Fisher case, the potentially incrimnating records in
guestion were in the hands of Fisher’s attorney and the subpoena
was served on the attorney. Under the clear authority of Couch,
there was no direct violation of the Fifth Amendnent privil ege of
Fi sher because the conpul sion was brought to bear not upon hi m but
upon his attorney. Fisher, however, went on to claima different
protection based on the Sixth Amendnent right to counsel and its
related attorney-client privilege.

To resolve that question, the Suprenme Court had to ask and
answer a hypothetical Fifth Amendnent question. |f Fisher could
not have been conpelled to respond to the subpoena duces tecum for
his records had they been in his direct possession, then they would
simlarly be protected, under the attorney-client privilege, when
in his attorney’s possession. |If, on the other hand, Fisher could
have been conpelled to produce the records had they been in his
possession, then those records would not have acquired a greater
protection sinply because they had been transferred fromhimto his
attor ney.

This Court and the |ower courts have thus
uniformy held that pre-existing docunents
which could have been obtained by court
process from the client when he was in

possession nmay also be obtained from the
attorney by simlar process follow ng transfer
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by the client in order to obtain nore inforned
| egal advi ce.

425 U.S. at 403-04 (Enphasis supplied). The question, albeit
hypot hetical, was cl ear:
We accordingly proceed to the question whet her
the docunments could have been obtained by
sumons addressed to the taxpayer while the
docunents were in his possession.
425 U. S. at 405.

In response to the hypothetical question, the Suprenme Court
hel d that an individual is not privileged to wi thhold incrimnating
personal papers, records, and docunents even when they are in his
di rect possession. The Court’s reasoning was that for the
privilege to apply, there nust be, inter alia, both the el enent of
conmpul sion and the testinonial elenent and that those el enents nust
coincide in tinme. Wen an individual conpiles or wites out his
own records or docunents (including, theoretically, the confiding
of his thoughts to his diary), he nmay well be doing a testinonial
act. Such an act, however, at that tinme is a purely voluntary one
rat her than sonething conpelled. Wen at sone later tine he is
conpell ed to produce those witings, he is not being conpelled to
do sonmething which is then testinonial but only to produce a thing,
a witten artifact. It is no different than if he were required to
produce a gun or a suit of clothing.

The Suprene Court acknow edged that Boyd woul d have dictated

an opposite result. It sumrarized the Boyd holding in that regard:
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The Court went on to hold that the accused in
a crimnal case or the defendant in a

forfeiture action could not be
produce evidentiary itens w thout

forced to
vi ol ati ng

the Fifth Anmendnent . . . More specifically,
the Court declared, “a conpul sory production
of the private books and papers of the owner

of goods sought to be forfeited

is

conpelling himto be a w tness agai nst hiﬁBeIf
wi thin the neaning of the Fifth Amendnent.

425 U. S. at 406-07.

After declaring that “[s]everal of Boyd s express or inplicit

decl arati ons have not stood the test of tine,” the Suprene Court

held squarely that, contrary to Boyd, the conpelled production of

incrimnating evidence is not unconstitutional

conpelled is actually testinonial:

unl ess the evi dence

It is also clear that the Fifth Anendnment
does not i ndependently proscribe the conpelled
production of every sort of incrimnating
evi dence but applies only when the accused is
conpell ed to nake a Testinonial Communi cati on

that is incrimnating.

425 U. S. at 408. The Suprenme Court went on to indicate that the

Boyd rationale no |l onger had any viability:

To the extent . . . that the rule against

conpel I'i ng production of private papers rested
on the proposition that seizures of or
subpoenas for “nere evidence,” including
docunents, violated the Fourth Anmendnent and
therefore also transgressed the Fifth

the foundations for the rule have been washed
away. |n consequence, the prohibition against
forcing the production of private papers has
long been a rule searching for a rationale
consistent with the proscriptions of the Fifth
Amendnent agai nst conpelling a person to give
“testinmony” that incrimnates him

425 U. S. at 409 (Enphasis supplied).
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The hol ding of Fisher is the dianetric opposite of what Boyd
had held ninety years before:

[ TThe Fifth Arendnent woul d not be viol ated by
the fact alone that the papers on their face
mght incrimnate the taxpayer, for the
privilege protects a person only agai nst being
incrimnated by his own conpelled testinoni al
communi cations. . . . The taxpayer cannot
avoid conpliance with the subpoena nerely by
asserting that the item of evidence which he
is required to produce contains incrimnating
witing, whether his own or that of sonmeone
el se.

425 U. S. at 409-10 (Enphasis supplied).

In Doe v. United States, 465 U. S. 605, 610-11, 104 S. C(Ct.

1237, 79 L. Ed. 2d 552 (1984), the Suprene Court reconfirnmed its
holding in Fisher that the Fifth Amendnent privilege is not
i nvol ved unless the elenment of conpulsion and the testinonial
el ement coincide in timnme:

[ TThe Fifth Arendnent only protects the person
asserting the privilege from conpelled self-

i ncrimnation. Where the preparation of
busi ness records is voluntary, no conpul sion
is present. A subpoena that demands

production of docunents “does not conpel oral
testinmony; nor would it ordinarily conpel the
taxpayer to restate, repeat, or affirm the
truth of the contents of the docunents
sought .”

(Enphasis in original; citation and footnote omtted).
Justice O Connor explained the current state of the laww th
unm st akable clarity:
[ T]he Fifth Amendnent provides absolutely no

protection for the contents of private papers
of any kind.
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United States v. Doe, 465 U S. 605, 618, 104 S. . 1237, 79 L. Ed.

2d 552 (1984) (concurring opinion by O Connor, J.)

C. The Repudiation of Boyd’s “Mere Evidence Rule”

The central support beam for Boyd v. United States was the
“mere evidence rule.” That doctrinal undergirding was conpletely
di smant| ed by the Suprene Court in 1967.

After equating the subpoena duces tecumfor private books and
records with a search for and seizure of such books and records,
Boyd had held that such a search and sei zure was unreasonabl e for
an additional reason other than the Fifth Anendnent conpul sion
di scussed above. The books and records were, aside from any ot her

consideration, the private property of the Boyd brothers and,

therefore, could not be taken from them by any conceivable
procedure or court order.
Boyd quoted with approval Lord Canden in the historic case of

Entick v. Carrington, 19 Howell’'s State Trials 1029 (1765):

Papers are the owner’'s goods and
chattels: they are his dearest property; and
are so far fromenduring a seizure, that they
wi Il hardly bear an inspection; and though the
eye cannot by the |laws of England be guilty of
a trespass, yet where private papers are
renmoved and carried away the secret nature of

those goods wll be an aggravation of the
trespass . . . Wiere is the witten |aw that
gives any nmagistrate such a power? | can

safely answer, there is none.

116 U. S. at 627-28 (Enphasis supplied).
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That was the first American recognition of what came to be
known as the “nere evidence rule,” an incredible doctrine to the
nmodern mnd that would reach its high water mark in Gouled v.

United States, 255 U. S. 298, 41 S. C. 261, 65 L. Ed. 647 (1921).

That doctrine was the product of the 18'" and 19'" Century political
phil osophy that the right of property was superior to all other
rights. It was articulately stated in Boyd s quotation from Entick

V. Carrington:

The great end for which nen entered into
society was to secure their property. That
right is preserved sacred and i ncomruni cabl e
in all instances where it has not been taken
away or abridged by sone public law for the
good of the whole.

116 U. S. at 627 (Enphasis supplied).

There were only several |limted ways in which that “sacred”
ri ght of property could be “taken away or abridged” so that the
property could, coincidentally, be used as evidence. The first
concerned stolen goods or what was then generally referred to as
the “fruits of crinme.” The true owner, of course, had a superior
property right to that of the thief. The State, in obtaining a
warrant for the stolen goods (the first type of warrant
countenanced by the common |law), was sinply acting as the replevin
agent of the true owner and, as such, also enjoyed the owner’s
superior property right. Boyd contrasted such a permtted seizure
with the forbidden seizure of personal property over which the

government coul d not assert a superior property interest:
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The search for and seizure of stolen or
forfeited goods, or goods liable to duties and
concealed to avoid the paynent thereof, are
totally different things froma search for and
seizure of a man’s private books and papers
for the purpose of obtaining information
therein contained, or of using them as
evi dence against him . . .ln the one case,
the governnent is entitled to the possession
of the property: in the other it is not. The
sei zure of stolen goods is authorized by the
common | aw, and the seizure of goods forfeited
for a breach of the revenue | aws, or conceal ed
to avoid the duties payable on them has been
authorized by English statutes for at |[east
two centuries past; and the |ike seizures have
been authorized by our own revenue acts from
t he commencenent of the governnent.

116 U. S. at 623 (Footnote omtted; enphasis supplied).

A second category of property over which the State could
establish a superior property right was contraband, such as
forbidden firearns, untaxed whiskey, or narcotic drugs. The |aw
forbids a private citizen to own or possess contraband. The
citizen, therefore, cannot assert a defensive property clai mwhen
t he governnent sei zes contraband:

So, also, the laws which provide for the
search and seizure of articles and things
which it is unlawful for a person to have in
his possession for the purpose of issue or
di sposition, such as counterfeit coin, lottery
tickets, inplenents of ganbling, etc., are not
within this category. Many ot her things of
this character m ght be enunerated.
116 U.S. at 624 (Ctation omtted).

The last of the categories as to which the State devel oped a

superior property theory so as to justify a seizure was for

“Iinstrunentalities of crine.” That theory was based on the old
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comon | aw concept of deodands. (Deo dandum “It shall be given
to God.”) Any inaninmate object that had been an instrunmentality by
which a crine was conmtted was subject to forfeiture (initially to
God; after 1536, to the King; and after 1776, to the state).

| f, however, property, such as the books and records of the
Boyd brothers, could not be characterized as stolen goods,
contraband, or instrunentalities but only as “nere evidence,” the
State could assert no superior property right and, therefore, could
not seize it by any conceivabl e procedure. The protection afforded
such private property was not a procedural protection and did not
i nvol ve due process. It was, rather, the notion that persona
property in which the government could not assert a superior
property interest enjoyed an absolute immunity from search or
seizure or use as evidence. As one academc commentator
characterized Boyd' s position in that regard:
Justice Bradley concluded that the owner’s
“indefeasible” natural law property rights,
enshrined in the common |aw and protected by
the reasonableness <clause of the fourth
amendnent, placed his private papers and other

property absolutely beyond the reach of
gover nnent agents seeking evidence of crine.

Note, Formalism Legal Realism and Constitutionally Protected

Privacy Under the Fourth and Fifth Anendnents, 90 Harv. L. Rev.

945, 953 (1977) (Enphasi s supplied). For that reason, the seizure of

t he books in Boyd was deened unreasonabl e.
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The “mere evidence rule” reached its apogee in Gouled v.

United States, 255 U.S. 298, 41 S. C. 261, 65 L. Ed. 647 (1921).
A conviction was there reversed because the governnent had seized
and used at trial private papers that were “nere evidence.” Goul ed
built on Boyd and hel d:

[I]t is clear that, at comon |aw and as the
result of the Boyd and Weks Cases . . .
[search warrants] nmay not be used as a neans
of gaining access to a man’'s house or office
and papers solely for the purpose of nmaking
search to secure evidence to be used agai nst
himin a crimnal or penal proceeding, but
that they may be resorted to only when a
primary right to such search and seizure nay
be found in the interest which the public or
t he conpl ainant may have in the property to be
seized, or in the right to the possession of
it, or when a valid exercise of the police
power renders possession of the property by
t he accused unl awful and provides that it may
be taken. Boyd Case.

255 U.S. at 309 (Citation omtted; enphasis supplied).
That 19'" Century zeitgeist of property as “the great end for
which man entered into society” was at | ast exorcized by Warden of

Marvl and Penitentiary v. Hayden, 387 U S. 294, 87 S. Ct. 1642, 18

L. Ed. 2d 782 (1967).2° Justice Brennan’s opinion stated the broad
i ssue before the Court:

We review in this case the validity of
the proposition that there is under the Fourth
Anendment a_ “distinction between nerely
evidentiary materials, on the one hand, which
may not be seized either under the authority

20 Warden v. Hayden is also, coincidentally, the case in which the
Suprene Court first recognized the “hot pursuit” or “exigent circunstances”
exception to the Fourth Anendnent’s warrant requirenent.
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of a search warrant or during the course of a
search incident to arrest, and on the other
hand, those objects which may validly be
seized including the instrunentalities and
means by which a crine is commtted, the
fruits of <crime such as stolen property,
weapons by whi ch escape of the person arrested
m ght be effected, and property the possession
of which is a crine.”

387 U.S. at 295-96 (Footnote omtted; enphasis supplied).
In a Baltinore City trial for arnmed robbery, the State had
introduced a cap, a jacket, and trousers belonging to the

def endant . On federal habeas corpus review, the Fourth Crcuit

reversed Hayden's conviction, Hayden v. Wirden, 363 F.2d 647
(1966), relying on the “nere evidence rule.” After recognizing
that the Fourth Crcuit had felt bound by the rule, the Suprene
Court expressly rejected it:

The distinction nmade by sonme of our cases

bet ween seizure of itens of evidential value

only and seizure of instrunentalities, fruits,
or contraband has been criticized by courts

and conmment at ors. The Court of Appeals,
however, felt “obligated to adhere to it.”
363 F.2d at 655. W today reject the

distinction as based on prem ses no | onger
accepted as rules governing the application of
the Fourth Amendnent.

387 U.S. at 300-01 (Footnotes omtted; enphasis supplied).

After noting that “[n]Jothing in the |anguage of the Fourth
Amendnment supports the distinction between ‘nere evidence' and
instrunentalities, fruits of crinme, or contraband,” the Suprene

Court traced the “nmere evidence rule” through Goul ed to Boyd:
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In Gouled v. United States, the Court
said that search warrants “may not be used as
a means of gaining access to a man’s house or
office and papers solely for the purpose of
maki ng search to secure evidence to be used
against himin a crimnal or penal proceeding
o The Court derived from Boyd v.
United States . . . the proposition that
warrants “may be resorted to only when a
primary right to such search and sei zure may
be found in the interest which the public or
t he conpl ai nant nmay have in the property to be
seized, or in the right to the possession of
it, or when a valid exercise of the police
power renders possession of the property by
t he accused unl awful and provides that it may
be taken,” that is, when the property is an
instrunmentality or fruit of crine, or
cont r aband.

387 U.S. at 302 (Ctations omtted).

Justice Brennan’s opinion recognized that Boyd v.

Uni t ed

States and the “nere evidence rule” were thoroughly grounded in the

19t" Century’s veneration of the right of property:

The common |aw of search and seizure after
Entick v. Carrington reflected Lord Canden’s
view, derived no doubt from the political
t hought of his tine, that the “great end, for
whi ch nen entered into society, was to secure
their property.” Warrants were “allowed only
where the primary right to such a search and
seizure is in the interest which the public or
conpl ai nant may have in the property seized.”
. No separate governnental interest in
seizing evidence to apprehend and convict
crimnal s was recogni zed; it was required that
sone property interest be asserted.

387 U.S. at 303 (Citations omtted). See also Kaplan, Search and

Sei zur e:

A No-Man’'s Land in the Crimnal Law, 49 Calif.

L. Rev.

474, 475 (1961); Lasson, The H story and Devel opnent of the Fourth

Amendnment

to the United States Constitution (1937),

133- 34;
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Landynski, Search and Seizure and the Suprene Court (1966);

Comment, The Life and Tines of Boyd v. United States (1886-1976),

76 Mch. L. Rev. 184 (1977).

By 1967, however, there had been a seismc upheaval in the
Fourth Amendnent substructure. Privacy, not property, becane the
touchstone. The dianetric difference in outlook between the |ate

19" Century and the | ate 20" Century--between Boyd v. United States

and Warden v. Hayden--was the perception of the core val ue being

protected by the Fourth Amendnent as an interest in privacy rather
than an interest in property:

The premse that property interests
control the right of the Government to search
and seize has been discredited. . . .W have
recogni zed that the principal object of the
Fourth Anendnent is the protection of privacy
rather than property, and have increasingly
di scarded fictional and procedural barriers
rested on property concepts. [21]

387 U.S. at 304 (Enphasis supplied).
In rejecting, as well, the so-called “intimate relation”

between the Fourth and Fifth Amendnments, Warden v. Hayden al so

21 See Note, Formalism Llegal Realism and Constitutionally Protected
Privacy Under the Fourth and Fifth Amendnents, 90 Harv. L. Rev. 945, 969-70
(1977):

The Suprene Court finally abandoned the nere-
evidence rule in 1967 with Warden v. Hayden .
Justice Brennan explicitly substituted a “privacy”
orientation for the fourth amendnment in place of Boyd' s
“di scredited” property rationale.

(Footnotes omtted).
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di sm ssed the defendant’s claim based on the privil ege against
conpel l ed testinonial self-incrimnation:
The items of clothing involved in this
case are not “testinonial” or “comunicative”
in nature, and their introduction therefore
di d not conpel respondent to becone a w tness
against hinmself in violation of the Fifth
Amendnent .
387 U.S. at 302-03.
Both this Court and the Court of Appeals have recogni zed the
prior existence and the demse of the “nere evidence rule.” In Re

Special lnvestigation No. 228, 54 Md. App. 149, 170-74, 458 A 2d

820 (1983); State v. Intercontinental, Ltd., 302 Md. 132, 138-40,

486 A.2d 174 (1985). Special Investigation No. 228 described how

the rul e had operat ed:

Until the pronulgation of Warden v.
Hayden (1967), the right of the State to seek
and to use evidence was strictly contingent on
its ability to establish a superior property
right in the evidence. Under the 1|ong
prevailing “nmere evidence rule,” the State was
entitled to search for, to seize, and to use
(1) the fruits of crime (stolen goods), (2)
instrunentalities of crinme, and (3)
contraband, because the State was able to
establish a property right in such evidence
superior to that of the defendant. The State
could not seize and use, on the other hand,
“nmere evidence” of crine, even under a
constitutionally unassailable search warrant,
because there was no known theory under which
it could assert a superior property right.

54 Md. App. at 170 (Ctation and footnote omtted; enphasis

suppl i ed).
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We recogni zed that the “whole theory of the entitlenent of the
State to seize, to retain, and to use personal property that has
utility as evidence of crinme changed drastically” as Warden V.
Hayden “squarely abolished the ‘nmere evidence rule’ and recogni zed
t hat whatever historical validity the old property theories m ght
once have had, they were totally obsolete.” 54 M. App. at 172.

The new di spensation was cl ear:

What energes is the governnental policy
that . . . the State derives its entitlenent
to seize, to hold, and to use persona
property from the very wutility of that
property as evidence of crine. Uility as
evidence is all the justification the State
needs to assert control over the property.
Stolen goods are seized primarily to prove
| arceny, not to recover the chattels for the
victim Contraband is seized primarily to
prove unl awful possession, not to destroy it.
The instrumentality of death 1is seized
primarily to prove the nmurder, not to forfeit
it to God, King, or State. Wth the new
analysis, all evidence, including what had

once been “nmere evidence,” is controllable by
the State sinply by virtue of its evidentiary
54 M. App. at 173-74 (Enphasis supplied). In State v.

Intercontinental, Ltd., Chief Judge Mirphy observed:

Maryl and | aw no | onger restricts the type
of property which is subject to seizure. W
have adopted the Warden v. Hayden fornul ation
that fruits or instrumentalities of a crineg,
contraband, or nere evidence is property
subj ect to seizure under the | aw of Maryl and.
See State v. Boone, 284 M. 1, 11, 393 A 2d
1361 (1978); State v. WIlson, 279 M. 189
196, 367 A.2d 1223 (1977).

302 Md. at 140, n.A4.
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D. The Literal Boyd Decision Itself Has Been Implicitly Overruled

Not only have the broad doctrinal pronouncenents of Boyd,
whi ch dom nated Anerican jurisprudence for three quarters of a
century, been conpletely repudi ated one by one, but the narrow and
literal decision in the Boyd case itself has been inplicitly

overruled by Bellis v. United States, 417 U S. 85, 94 S. C. 2179,

40 L. Ed. 2d 678 (1974). The Boyd decision itself is conpletely
vague as to precisely who or what the party was that clained the
constitutional violation.?2 The thirty-five cases of plate glass
that were the subject of the forfeiture proceeding were the
property of a partnership, E. A Boyd and Sons. The invoice for
twenty-ni ne other cases of plate glass, which was the subject of
t he subpoena duces tecum was a business record of the partnership,
E. A Boyd and Sons. The “clainmants” were presunmably the two Boyd
brot hers, who were the two partners of E. A Boyd and Sons.

Under the “collective entity” rule, it is now clear that the
partnership, the ower of the goods subject to forfeiture in Boyd,
had no Fifth Anmendnent privilege to assert. It is equally clear
that the partners thenselves were not privileged to wthhold the
partnership’s records.

The devel opnent of the “collective entity” rule and the

correspondi ng erosion of Boyd began with Hale v. Henkel, 201 U. S.

22 The sunmary of the Boyd decision in Fisher v. United States, 425 U.S.
391, 405-07, 96 S. . 1569, 48 L. Ed. 2d 39 (1976), is nore enlightening in this
regard than the Boyd opinion itself.
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43, 26 S. . 370, 50 L. Ed. 652 (1906). That case held that a
corporation enjoyed no Fifth Arendnent protection. The effect of

Hal e v. Henkel was described in Braswell v. United States, 487 U.S.

99, 105, 108 S. C. 2284, 101 L. Ed. 2d 98 (1988):

The ruling in Hale represented a

limtation on the prior holding in Boyd v.
United States, which involved a court order
directing partners to produce an invoice
recei ved by the partnership. The partners had
pr oduced t he i nvoi ce, but steadfastly
mai ntai ned that the court order ran afoul of
the Fifth Amendnent. This Court agreed. .
.[T]he Court declared: “[A] conpul sory
production of the private books and papers of
t he owner of goods sought to be forfeited .
. 1s conpelling himto be a wtness against
himself, wthin the neaning of the Fifth
Amendnent . Hal e carved an exception out of
Boyd by establishing that corporate books and
records are not “private papers” protected by
the Fifth Anendnent.

The “collective entity” exenption from Fifth Anmendnent
protection grew steadily during the years from 1906 through 1974.

See, e.qg., Wlson v. United States, 221 U S. 361, 31 S. C. 538, 55

L. BEd. 771 (1911); Dreier v. United States, 221 U S 394, 31 S. C.

550, 55 L. Ed. 784 (1911); and United States v. Wiite, 322 U S

694, 64 S. Ct. 1248, 88 L. Ed. 1542 (1944).

Bellis made it clear for the first tinme that partnerships,
large or small, were included wthin the “collective entity”
exenption fromFifth Arendnent coverage. It reiterated the basic
principle that the Fifth Arendnent privilege is available only for
natural persons and not for artificial entities such as

par t ner shi ps:
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These decisions reflect the Court’s
constant view that the privilege against
conpul sory self-incrimnation shoul d be
“Ilimted to its historic function of
protecting only the natural individual from
compul sory incrimnation through his own
testinony or personal records.”

417 U. S. at 89-90. Bellis also nmade it clear that an individua
partner may not assert his own Fifth Anendnent privilege in order
to avoid producing the partnership books or records when they are
t he subject of a court order:

[ Aln individual cannot rely upon the privilege

to avoid producing the records of a collective

entity which are in his possession in a

representative capacity, even if these records

m ght incrimnate himpersonally.

417 U. S. at 88.

Braswell v. United States, 487 U S. at 108-09, explained the

i npact of Bellis:

The plain mandate of these decisions is
that without regard to whether the subpoena is
addressed to the corporation, or as here, to
the individual in his capacity as a custodi an,
see . . . Bellis, supra, a corporate custodi an
such as petitioner may not resist a subpoena
for corporate records on Fifth Amendnent
gr ounds.

It is now clear that neither E. A Boyd and Sons, the
partnership, nor the two Boyd brothers, as partners, enjoyed in the
first place a Fifth Arendnent right that could have been viol at ed.

As to what woul d happen, therefore, to the Boyd case today, were it
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before the Suprene Court as of first inpression, Fisher v. United

States, 425 U. S. at 408, was very clear:

[ D] espite Boyd, neither a partnership nor the
i ndi vi dual partners are shi el ded from
conpel I ed production of partnership records on
self-incrimnation grounds. Bellis v. United
States. It would appear that under that case
the precise claimsustained in Boyd woul d now
be rejected for reasons not there considered.

(Gtation omtted).

D. Bovd v. United States: The Final Reguiem

Qur reason for such an exhaustive, and exhausting, exam nation

of Boyd v. United States is that One 1958 Plynouth Sedan so totally

relied on Boyd rather than engagi ng in any independent anal ysis of
its own that its vitality self-evidently depends on the conti nuing

vitality or now recogni zed norbidity of Boyd. One 1958 Pl ynouth

Sedan never independently decided that a forfeiture proceedi ng was
an appropriate venue for the Exclusionary Rule. It sinply operated
on the assunption that Boyd had already nmade such a decision,
whi ch, of course, Boyd had not.

The post-nortem of Boyd is an inposing task because the
opinion domnated both Fourth Anmendnent analysis and Fifth
Amendnent anal ysis for alnbst a century. Boyd was so hydra-headed
in its pronouncenents, noreover, that its repudiation has
necessarily been sufficiently fragmented as to leave its tota

repudi ation in doubt unless all of the partial repudiations can be



-81-
collected in a single place. It is our effort to do this that is
our excuse for the inordinate | ength of our opinion.

As of Andresen in 1976 and Leon in 1984, Boyd's “intimate
relation” between the Fourth and Fifth Armendnents had been totally
repudi ated. As of FEisher in 1976, Boyd's notion that the forced
production of personal records and docunents violated the Fifth
Amendnent privilege had been totally repudiated. As of Warden v.
Hayden in 1967, Boyd's “nere evidence rule” had been totally

repudiated. As of Bellis v. United States in 1974, noreover, it

was clear that even a narrow decision on the literal facts of the
Boyd case itself would have been the exact opposite of what Boyd

decided in 1886. 7% It will also be noted that each of these

23 Ironically, the one Supreme Court decision on which Boyd relied was

Coffey v. United States, 116 U. S. 436, 6 S. C. 437, 29 L. Ed. 684 (1886). The
erosion of Coffey, on the very proposition for which it was cited by Boyd, began
in Helvering v. Mtchell, 303 U S 391, 58 S. C. 630, 82 L. Ed. 917 (1938). The
conplete and final disapproval cane with United States v. One Assortnent of 89
Firearms, 465 U.S. 354, 361, 104 S. C. 1099, 79 L. Ed. 2d 361 (1984):

What ever the validity of Coffey on its facts, its
anbi guous reasoning seens to have been a source of
confusion for some tine. As long ago as Mtchell, this
Court was urged to disapprove Coffey so as to make cl ear
that an acquittal in a crimnal trial does not bar a
civil action for forfeiture even though based on the
i dentical facts. Indeed, for nearly a century, the
anal yti cal underpinnings of Coffey have been recognized
as less than adequate. The tinme has cone to clarify
that neither collateral estoppel nor double jeopardy
bars a civil, remedial forfeiture proceeding initiated
following an acquittal on related crimnal charges. To
the extent that Coffey v. United States suggests
otherwise, it is hereby disapproved.

(Enphasi s supplied). See also Payne v. Tennessee, 501 U.S. 808, 828, n.1, 111
S. . 2597, 115 L. Ed. 2d 720 (1991).
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rejections of Boyd cane after One 1958 Plynmputh Sedan had been

deci ded in 1965.
The cl osest the Suprene Court has cone to a single official
obi tuary for Boyd was the concurring opinion of Justice O Connor in

United States v. Doe, 465 U S. 605, 618, 104 S. . 1237, 79 L. Ed.

2d 552, 563-64 (1984):

| wite separately . . . just to nmake explicit
what is inplicit in the analysis of that
opi ni on: that the Fifth Anmendnent provides
absolutely no protection for the contents of
private papers of any kind. The notion that
the Fifth Amendnent protects the privacy of
papers originated in Boyd v. United States
(1886), but our decision in Fisher v. United
States (1976), sounded the death knell for
Boyd. “Several of Boyd s express or inplicit
declamations [had] not stood the test of

tinme,” and its privacy of papers concept
“ha[d] long been a rule searching for a
rationale. . . .” Today’ s decision puts a
| ong overdue end to that fruitless search.
(Citations omtted). The academic comentators have been, if
anything, nore definitive in witing Boyd' s epitaph. “In the |ast

two decades, the Court has so seriously eroded both the hol ding and
t he reasoni ng of Boyd that nothing may remain of either.”? “Boyd

in all of its aspects has been overruled.”? “Boyd is dead.”?®

24 Comment, The Rights of Crininal Defendants and the Subpoena Duces

Tecum The Aftermath of Fisher v. United States, 95 Harv. L. Rev. 683 (1982).

25 J. B. Wite, Forgotten Points in the “Exclusionary Rule” Debate, 81

Mch. L. Rev. 1273, 1283 (1983).

26 Conment, The Life and Tines of Boyd v. United States (1886-1976), 76

Mch L. Rev. 184, 212 (1977).
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It is clear that nothing remains of Boyd except the poetry of

Justice Bradley' s expression. It is only because of that poetic
resonance that echoes of Boyd still occasionally reverberate in

unexpected pl aces at unexpected tines. Al that remains, however,
is the poetry and not the substance.

The inadaptability of Boyd s fundanmental political philosophy
to the nodern juridical world can best, perhaps, be illustrated by
two exanples of the bizarre results that would accrue if one even
attenpted to apply the Boyd decision itself, in its original 1886

rigor, to the situation before us in this case.

1. What Boyd Would Do
That Would Not Today Be Done

Let us assume that the Baltinore police eschewed nmaking a
warrantl ess stop of Holnmes's 1995 Corvette in this case. Let us
assune that they, instead, slowy and surely devel oped unassail abl e
probabl e cause that Hol nes kept hidden in the gl ove conpartnent of
the Corvette records of his narcotics transactions that showed
i ndi sputably 1) that the Corvette was regularly wused for
transporting narcotics and 2) that the Corvette had been purchased
with the proceeds of earlier narcotics transactions. Supporting
their application with sworn affidavits, the police obtained a
judicially-issued search warrant for the gl ove conpartnent of the
Corvette, particularly describing the records to be seized. Let us
assunme that they executed the search warrant in broad daylight in

the presence of Hol nes’s attorney.
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The Boyd holding, in its pristine 1886 form would dictate
t hat such records enjoyed an absolute inmunity from seizure and
could not be introduced in evidence, no matter how i npeccabl e the
police procedures that produced them m ght have been. 1In today’s

worl d, such a decision would be bizarre.

2. What Boyd Would Not Do
That Could Today Be Done

Let us now apply the literal Boyd holding, in its pristine
1886 form to the very facts we have before us in the present case.
The docunents and records that were protected by Boyd were
protected, in major neasure, because they were “nere evidence”’
rather than the fruits of crinme, an instrunentality of crine, or
contraband. The narcotics discovered by the Baltinore City police
in this case, by dramatic contrast, was undi sputed contraband and
t hus beyond the pale of Boyd s protection. Even the 1995 Corvette
itself, if its character were sonehow pertinent, was an
instrunmentality of crime and thus al so beyond the pale of Boyd' s
protection. In today’'s world, such a decision would be bizarre.

The two illustrations denonstrate the fool hardiness of
attenpting to decide the propriety of the forfeiture of either the
1995 Corvette in this case or the 1958 Plynouth Sedan in 1965 on

the basis of Boyd v. United States, a case which sinply has no

applicability to the nodern world. The forfeitures in those two
cases were predicated on the discovery, respectively, of contraband

narcotics and contraband untaxed whi skey. Unlike the docunentary
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evi dence i nmuni zed from sei zure by Boyd, contraband would not in
t hat case have enjoyed any Fifth Anendnent protection and woul d not
have enjoyed the then-current immunity of the “nmere evidence rule.”

What does all of this portend for One 1958 Pl ynouth Sedan? As

a syllogismworthy of precedential value, it is an enpty shell. It
is, at nost, a dangling and invalid conclusion with no supporting

prem ses. The decision of One 1958 Plynobuth Sedan cannot be

supported by principled argunent, at I|least by none thus far
enunciated. If it can be supported at all, it can only be by fiat:

“It is because it says it is.”

IX.

The “Quasi Criminal” Characterization
In One 1958 Plymouth Sedan Was Ad-Hoc

But precisely what is it that One 1958 Plynouth Sedan says it

is? Even if its holding were to be uncritically accepted as a

fiat, One 1958 Plymouth Sedan still |eaves us in a state of doubt

as to precisely how broad or how narrow that holding actually is.
The Court stated that the question before it was “whether the

constitutional exclusionary rule enunciated in Mapp applies to

forfeiture proceedings of the character involved here.” 380 U S
at 696 (Enphasis supplied). It answered that the “exclusionary
rule does apply to such forfeiture proceedings.” 1d. (Enphasis

supplied). The “such” in the answer clearly has reference to the
nodi fyi ng phrase “of the character involved here” in the question.

The ultimte issue is the extent to which the unquestionably
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nodi fyi ng phrase “of the character involved here” limts the nore
generic category of “forfeiture proceedings.”

As Justice Col dberg’s opinion then enbarked on its supporting
anal ysis for its holding, however broad or narrow that mght be, it

quoted at length, and with approval, fromBoyd v. United States, as

Boyd explained why the forfeiture that it was considering was
treated as sonething “quasi-crimnal” in nature. The reliance of

One 1958 Plynmpbuth Sedan on Boyd was nede clear by the first

sentence that followed the quotation from Boyd: “Thi s
authoritative statenent and the hol ding by the Court in Boyd .
woul d seemto be dispositive of this case.” 380 U S. at 698. It
went on to add, “[T]he basic hol ding of Boyd applies with equal, if
not greater, force to the case before us.” 1d.

That portion of the Boyd opinion relied on by One 1958

Plynouth Sedan pointed out that the forfeiture, along wth

i nprisonnent and a fine, was sinply one of the avail abl e sanctions
spelled out in the very statutory provision that created the crine:

W are also clearly of opi nion that
proceedings instituted for the purpose of
declaring the forfeiture of a nman’'s property
by reason of offenses commtted by him ¢though

they may be civil in form are in their nature
crimnal. In this very case the ground of
forfeiture . . . consists of certain acts of

fraud comm tted agai nst the public revenue in
relation to inported nerchandi se, which are
made crimnal by the statute; and it is
decl ared, that the offender shall be fined not
exceedi ng $5,000, nor less than $50, or be
i nprisoned not exceeding two years, or both;
and in addition to such fine such nerchandi se
shall be forfeited. These are the penalties
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affixed to the crimnal acts, the forfeiture
sought by this suit being one of them If an
indictnment had been presented against the
claimants, upon conviction the forfeiture of
the goods could have been included in the
judgnent. . . . The information, though
technically a civil pr oceedi ng, IS in
substance and effect a crimnal one.

As, therefore, suits for penalties and
forfeitures incurred by the conmssion of
of fenses against the law, are of this quasi
crimnal nature, we think that they are within
t he reason of crimnal proceedings for all the
purposes of the fourth anendnent of the
constitution.

380 U.S. at 697-98 (Enphasis supplied), quoting fromBoyd v. United

States, 116 U. S. at 633-34.
The significance of “the character [of the forfeiture]

involved [t]here” becanme clear in United States v. Ward, 448 U. S.

242, 100 S. C. 2636, 65 L. Ed. 2d 742 (1980). The issue in Ward
was whet her a provision of the Federal Water Pollution Control Act
permtting the inposition of a “civil penalty” of up to $5,000 for
each violation of the Act was sufficiently crimnal to engage the
gears of the privilege against conpelled self-incrimnation. The
United States Court of Appeals for the 10" Circuit had rul ed that
such a provision “was sufficiently punitive to intrude upon the
Fifth Amendnent’s protections.” 448 U.S. at 247-48. The Suprene
Court reversed, holding that “the question whether a particular
statutorily-defined penalty is civil or crimnal is a matter of
statutory construction” and that the | egislative purpose will only

be overridden by the courts when “the statutory schene [is] soO
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punitive either in purpose or effect as to negate that intention.”
448 U. S. at 248-49.

The respondent in that case argued that the penalty inposed
was “quasi-crimnal” and “relie[d] primarily in this regard upon

Boyd v. United States and | ater cases quoting its | anguage.” 448

U S at 251. The Suprene Court pointed out that “[r]ead broadly,
Boyd m ght control the present case. This Court has declined
however, to give full scope to the reasoning and dicta in Boyd.”
448 U.S. at 253. The Ward Court then conpared the | oose
rel ationship between the civil sanction and the underlying crim nal
of fense there before it wth the inextricably close relationship
between the forfeiture sanction and the underlying crimnal offense
in the Boyd case itself and found the difference to be dispositive:

Moreover, the statute under scrutiny in Boyd

listed forfeiture along wth fine and

i nprisonment as one possible punishnment for

custons fraud, a fact of sonme significance to

t he Boyd Court. Here, as previously stated,

the civil remedy and the crimnal renedy are

contained in separate statutes enacted 70

years apart.
448 U.S. at 254 (Ctation omtted). Indeed, Boyd itself had
expressly noted the synbiotic relationship anong its sanctions:

These are the penalties affixed to the

crimnal acts; the forfeiture sought by this

suit being one of them If an indictnment had

been presented against the claimnts, upon

conviction the forfeiture of the goods could

have been included in the judgnent.
116 U.S. at 634. Imediately before stating that forfeitures “are

of this quasi-crimnal nature,” Boyd had specifically referred to
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“the close relation between the civil and crinmnal proceedi ngs on

the sanme statute.” [d. (Enphasis supplied).

In this regard we note that the forfeiture proceeding in the
case now before us was “of the character involved” in Ward and not
“of the character involved” in Boyd. Unlike Boyd, the forfeiture
provi sion here was not a part of the statute creating the crimnal
offense itself. Unlike Boyd, forfeiture was not sinply one of the
sanctions automatically available for a conviction of the crimnal
offense. As in Ward, by contrast, the forfeiture provision and
the crimnal provision in this case are to be found in separate
statutes, the direct |ineal antecedents of which had been enacted
si xteen years apart. The drug-related forfeiture provision of the
law is now found in Art. 27, 8 297. It has been through a series
of statutory changes but ultimately traces back to Laws of 1951,
ch. 471, 8§ 352A. The crimnal statute under which Hol nes could
have been charged in this case is Art. 27, §8 286. It too has been
through a series of statutory changes but ultimately traces back to
Laws of 1935, ch. 59.

In this very significant regard, therefore, the autonobile

forfeiture in this case was not “of the character involved” in the

Boyd case. The direct reliance of One 1958 Plynobuth Sedan on the
“nature” of the particular forfeiture proceeding “described by”
Boyd coul d not have been nore clear. Justice Gol dberg’ s opinion

for the Court enphasized that reliance:
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In sum we conclude that the nature of a
forfeiture proceeding. so well described by
M. Justice Bradley in Boyd, . . . support][s]
the conclusion that the exclusionary rule is
applicable to forfeiture proceedi ngs such as
t he one invol ved here.

380 U.S. at 702 (Enphasis supplied).
Whereas Boyd had wused the term *“quasi-crimnal” to
characterize a particular forfeiture sanction that was part of the

crimnal statute itself, One 1958 Plynobuth Sedan, advertently or

i nadvertently, lifted the termout of its originating context and
seened to endow it with a broad talismanic capacity:
Finally as M. Justice Bradley aptly
poi nted out in Boyd, a forfeiture proceeding
is quasi-crimnal in character. Its object,

like a crimnal proceeding, is to penalize for
t he comm ssion of an offense against the | aw

380 U. S. at 700.

Even One 1958 Pl ynouth Sedan, however, did not presune to hold

that the Exclusionary Rule nmust be applied, categorically, to al

crinme-related forfeitures no matter what the circunstances or
characteristics of a particular forfeiture law. It went to great
pains to justify its labeling of the particular autonobile
forfeiture before it as punitive in character. In a very fact-
specific and ad hoc analysis, it gave significance to the fact that
t he maxi mum crimnal penalty there would be a $500 fine, whereas
the forfeiture was of an autonobile worth $1,000. The anonaly of

the forfeiture sanction’s being twice as severe as the crimna
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sanction obviously had i npact on the Court’s ultinmate
determ nati on

I f convicted of any one of the possible
of fenses involved, however, he would be

subject, if a first offender, to a mninmm
penalty of a $100 fine and a maxi num penalty
of a $500 fine. In this forfeiture proceeding

he was subject to the loss of his autonpbile,
which at the tinme involved had an esti mated
value of approximately $1.000. a hi gher anount
than the maximum fine in the crinina

pr oceedi ng. It would be anonmal ous i ndeed,
under these circunstances, to hold that in the
crimnal proceeding the illegally seized
evi dence IS excl udabl e, whi | e in t he
forfeiture pr oceedi ng, requiring t he
determ nation that the crimnal |aw has been
vi ol at ed, t he same evi dence woul d be

adm ssible. That the forfeiture is clearly a
penalty for the crimnal offense and can
result in even greater punishnent than the
crim nal prosecution has in fact been
recogni zed by the Pennsylvania courts.

380 U.S. at 700-01 (Enphasis supplied).
In sharp contrast, the forfeiture in this case is not “of the

character involved” in One 1958 Plynpbuth Sedan, as it was there

descri bed. In that case, a conviction for the underlying crine
threatened no jail time at all. The maximumrisk of a $500 fine
pal ed beside the | oss of a $1,000 autonmobile. 1In the case before

us, the value of the 1995 Corvette subject to forfeiture, $35, 000,
was high. As a sanction, however, it could not conpare w th what
Hol mes woul d have faced if convicted of the underlying crine.
Under Art. 27, 8 286(b)(1), he could have faced inprisonnent for up
to twenty years and a fine of up to $25,000 or both. As one who

possessed nore than 448 grains of cocai ne, noreover, it would have
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been mandatory for the Court, pursuant to 8 286(f)(3), to inpose a
sentence of no less than five years inprisonment with the further
provi so that that mandatory m ni numterm coul d not be suspended and
that for that term Hol nes would have been ineligible for parole.
The forfeiture provision is furthernore available for second
offenders for this offense who, pursuant to 8 293, would be
eligible for a termof inprisonment of up to forty years or a fine
of up to $50,000, or both. The anonaly between the sanctions that

the Suprenme Court found significant in One 1958 Plynouth Sedan is

not renotely present in this case. This forfeiture is not “of the
character involved” in that one.

VWhat energed fromUnited States v. Janis, 428 U. S. 433, 96 S.

Ct. 3021, 49 L. Ed. 2d 1046 (1976), was that the Suprene Court did

not interpret One 1958 Plynouth Sedan as having established an

absolute rule applying the Exclusionary Rule to all crinme-rel ated

forfeiture cases. The Suprene Court treated One 1958 Pl ynouth
Sedan as having held only that the Exclusionary Rule applies to
those forfeiture proceedings that may fairly be characterized as
crimnal rather than civil

Following a ganbling raid by |ocal Los Angel es police, federal
authorities in Janis seized $4,940 in cash that had been taken in
the ganbling raid. Although the seizure by the Internal Revenue
Service was, in practical effect, a forfeiture of the cash, the
cash was technically used 1) as evidence to establish a tax

assessnment against Janis for unpaid wagering taxes and 2) as the
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object of alevy in partial satisfaction of that assessnent. After
evi dence was i ntroduced showi ng that the initial police search and
sei zure had been in violation of the Fourth Amendnent, the federal
District Court ruled that the cash woul d be suppressed in the tax
assessnent proceeding. The judge ruled that all of the evidence
agai nst Janis “was obtained directly or indirectly as a result of
the search pursuant to the defective search warrant” and that the
subsequent assessnent, therefore, “was based in substantial part,
if not conpletely, on illegally procured evidence . . . in
violation of [respondent’s] Fourth Amendnent rights to be free from
unr easonabl e searches and seizures.” 428 U.S. at 439. The United
States Court of Appeals for the 9" Circuit affirnmed the District
Court’s decision to suppress any use of the $4,940 as evi dence and
to order its return to Janis.

In holding that the Exclusionary Rule had no applicability to
such civil proceedings, the Suprene Court nmade the follow ng
bl anket and unqualified statenent:

In the conplex and turbulent history of
the rule, the Court never has applied it to

exclude evidence from a civil proceeding,
federal or state.

428 U. S. at 447 (Footnote omtted; enphasis supplied).
In a footnote, the Suprene Court acknow edged the existence of

One 1958 Plynouth Sedan but did not treat that case as an exception

to its statenent that the Rule had never been applied to a civil

proceeding. The Court explained away One 1958 Plynouth Sedan as a
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case dependent on the express finding that the forfeiture
proceeding which it was reviewing was, in fact, crimnal rather
than civil:

The Court has applied the exclusionary
rule in a proceeding for forfeiture of an
article used in violation of the crimnal |aw
Pl ynbputh Sedan v. Pennsyl vani a. There it
expressly relied on the fact that “forfeiture
is clearly a penalty for the crinm nal offense”
and “[i]t would be anomal ous indeed, under
these circunstances, to hold that in the

crimnal proceeding the illegally seized
evidence is excl udabl e, while in the
forfeiture pr oceedi ng, requiring t he
determ nation that the crimnal |aw has been
vi ol at ed, the same evidence would Dbe
adm ssible.” See also Boyd v. United States,
wher e a forfeiture pr oceedi ng was

characterized as “quasi-crimnal.’
428 U. S. at 447 n.17 (Ctations omtted; enphasis supplied).
Forfeiture proceedings conme in all shapes and sizes and from
different legislative bodies with different |egislative purposes.

Janis’'s characteri zation of One 1958 Plynouth Sedan nmade it clear

that that case’'s extension of the Exclusionary Rule could only
apply to those forfeitures which can legitinmately be found to be
“a penalty for the crimnal offense,” to wit, that can be deened

“quasi-crimnal.” One 1958 Plynputh Sedan, as thus characterized

by Janis, contenplates that the State mnust prove the actua
commssion of a crimnal act. As will be nore fully discussed, the
Maryl and forfeiture action under review does not require proof of

the actual conmmi ssion of a crine.
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Ei ght years after Janis, the Suprenme Court decided Immgration

and Naturalization Serv. v. lLopez-Mndoza, 468 U S. 1032, 104 S.

Ct. 3479, 82 L. Ed. 2d 778 (1984), a case that also declined to
apply the Exclusionary Rule to a civil proceeding (a deportation

hearing). That case reaffirned Janis's earlier observation that

t he Exclusionary Rul e had never been applied to any sort of a civil
pr oceedi ng:

At stake in Janis was application of the

exclusionary rule in a federal civil tax
assessnent proceeding follow ng the unlawf ul
sei zure of evidence by state . . . officials.

The Court noted at the outset that “[i]n the
conpl ex and turbulent history of the rule, the
Court never has applied it to exclude evidence
froma civil proceeding, federal or state.”

468 U.S. at 1041-42.

In Whitaker v. Prince George’'s County, 307 Md. 368, 514 A 2d

4 (1986), the Court of Appeals ruled that the Exclusionary Rule did
not apply to a proceeding seeking to enjoin the operation of a
bawdyhouse. The operators of the bawdyhouse urged on the Court the

case of One 1958 Plynouth Sedan as support for their argunment that

the Rule should apply. In rejecting the argunent, the Court of

Appeal s pointed out that One 1958 Plynmouth Sedan is limted to

those cases where the “forfeiture is clearly a penalty for the
crimnal offense”:

For this proposition, appellants rely on the
1965 case of Ohe  Plynmouth Sedan  v.
Pennsyl vania, 380 U S. 693, 85 S. C. 1246, 14
L. Ed. 2d 170. There, the Suprene Court
applied the exclusionary rule in a proceeding
for forfeiture of an autonobile wused in
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violation of the crimnal law. |In so doing,
the Court expressly relied on the fact that
“forfeiture is clearly a penalty for the
crimnal offense . . .7

307 Ml. at 380. Whi t aker found One 1958 Plynputh Sedan to be

I napposi te because the County’s proposed action in Witaker, unlike

the forfeiture in One Plynouth Sedan, was not “vindictive or

punitive” in purpose. 307 M. at 383.

In Chase v. State, 309 MI. 224, 247, 522 A 2d 1348 (1987), the

Court of Appeals held that “[i]n our revocation of probation
proceedings the revocation is ‘not a penalty for the crimnal
of fense’ even though the new crimnal offense may be the basis for
the revocation.” That internal quotation was placed there to
di stingui sh Maryland’ s probation revocation proceedings from the

necessary predicate on which One Plynmouth Sedan relied in order to

extend the Exclusionary Rule to the forfeiture proceeding before

it. In pinpointing that interior holding of One Plynouth Sedan as

the sine qua non of its larger holding, the opinion of Judge Oth

quoted with approval fromUnited States v. Janis’'s interpretation

of One 1958 Plynouth Sedan. 309 MJ. at 247-48. Judge O'th

concl uded hi s anal ysi s:

For further support that Plynouth Sedan v.
Pennsyl vania provides no sound basis for
applying the exclusionary rule to civil or
adm ni strative proceedi ngs, see W LaFave and
J. Israel, Crinmnal Procedure, 8§ 3.1(9).
There it is pointed out that the courts which
hold that the exclusionary rule applies in
forfeiture proceedings rely on Plynouth’s
reasoning that the rule applies to proceedi ngs
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which are *“quasi-crimnal” in that their
object is to penalize for the conm ssion of an
of fense against the law and could result in
even greater punishnent than the crimnal
prosecuti on.

309 Md. at 248 (Enphasis supplied).
The det erm nati on of whi ch crime-rel at ed forfeiture

proceedi ngs are subject to the apparent rule of One 1958 Pl ynouth

Sedan is of necessity an ad hoc determ nation, because it
necessarily depends upon an antecedent determ nation of whether the
purpose and the effect of a given forfeiture proceeding is, in the
| ast analysis, crimnal or civil in its basic nature. Mich wll
i nevitably depend on the expression of a particular |egislative

intent. A forfeiture such as that in Boyd v. United States, where

the crimnal statute itself included forfeiture in its |ist of
automatically avail able sanctions, mght easily be classified as
crimnal in nature. CQher forfeitures, on the other hand, such as
where the proceeds from the forfeited goods are earmarked to
reconpense the State for its larger investigative efforts or where
t he owner subject to the forfeiture need not even have been the
perpetrator of the offense which triggers the forfeiture, are
decidedly far nmore civil in their natures. Wen dealing with so
many different forfeiture Jlaws wth so mny different
characteristics from so many different jurisdictions, no sinple

single categorization is possible. One 1958 Plynmouth Sedan itself

went out of its way, for instance, to distinguish the forfeiture
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before it from other situations involving the forfeiture of

contraband. One 1958 Plynouth Sedan did not purport to speak in

uni versal terns, though many have since read it that way. It is
clear that some ad hoc determnation is called for, forfeiture | aw
by forfeiture | aw

I n maki ng the determ nati on of whether a particul ar proceedi ng
is crimnal or civil in its fundanmental nature, our decisional
criteria are now far nore sophisticated than they were when Boyd

was decided in 1886 or even when One 1958 Plynpbuth Sedan was

decided in 1965. Those cases were from an era when appellate
courts, including the Supreme Court, did not hesitate to shoot from
the hip when projecting labels like civil, crimnal, and quasi-
crimnal. Today the necessary analysis is far nore refined and the

| abeling is far nore tightly circunscribed.

X.

The Currently Controlling Criteria
For What Is “Criminal” and What Is * Civil”

One 1958 Plynmouth Sedan expressly enunciated as its ratio

decidendi “the nature of a forfeiture proceeding, so well described
by M. Justice Bradley in Boyd,” as “quasi-crimnal in character.”
380 U.S. at 700, 702. The very notion that a court wll, except in
extreme circunstances, override a |legislative determnation that a
particular proceeding is civil on the basis of the court’s

characterization of the proceeding as “quasi-crimnal,” or, in part



-99-

at least, penal or punitive in purpose or effect and wll,
therefore, treat the proceeding as crimnal, with the attendant
attachnment of constitutional protections, has now been conpletely

super seded. United States v. Calandra, Stone v. Powell, United

States v. Janis, United States v. Haven, and United States V.

Ceccolini all dealt with proceedings that were “quasi-crimnal in
character,” but that fact did not <call for the automatic
application of the Exclusionary Rule. There was rather a “cost-
benefit” balancing between the inpairnent to the truth-seeking
process, on the one hand, and increnental deterrence, on the other,

a bal anci ng process which One 1958 Plynouth Sedan did not apply and

to which it did not even all ude.

The concurring opinion of Justice Kennedy in United States v.

Ursery, 518 U S. 267, 116 S. . 2135, 135 L. Ed. 2d 549, 571
(1996), stated enphatically that the statenments in both Boyd and

One 1958 Plynmouth Sedan that forfeiture proceedi ngs were penal or

punitive in nature were no |onger, if they ever were
authoritative:

Al t hough there is language in our cases
to the contrary, see One 1958 Plynouth Sedan
v. Pennsylvania, 380 U S. 693, 700, 85 S. C
1246, 1250, 14 L. Ed. 2d 170 (1965); Boyd v.
United States, 116 U S. 616, 634, 6 S C.
524, 534, 29 L. Ed. 746 (1886), civil in rem
forfeiture is not punishnent of the w ongdoer
for his crimnal offense.

(Enphasi s supplied).
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The now well settled lawis that the determ nation of whether
a particular |egal proceeding shall be civil, wth its attendant
procedural incidents, or crimnal, with its attendant procedural
incidents and constitutional protections, is in the first instance
a legislative determnation. The nost articul ate statenent of the

principle is probably that in United States v. Ward, 448 U S. 242,

248, 100 S. Ct. 2636, 65 L. Ed. 2d 742 (1980):

This Court has often stated that the
question whether a particular statutorily-
defined penalty is civil or criminal is a
matter of statutory construction. Qur inquiry
inthis regard has traditionally proceeded on
two |evels. First, we have set out to
determ ne whether Congress, in establishing
the penalizing nechanism indicated either
expressly or inpliedly a preference for one
| abel or the other.

448 U. S. at 248-49 (Ctations omtted; enphasis supplied). See

also One Lot Enerald Cut Stones v. United States, 409 U.S. 232,

236-37, 93 S. . 489, 34 L. Ed. 2d 438 (1972); Allen v. Illinois,

478 U S. 364, 368, 106 S. Ct. 2988, 92 L. Ed. 2d 296 (1986); United

States v. Ursery, 518 U.S. 267, 116 L. Ed. 2d 2135, 2142, 135 L.

Ed. 2d 549 (1996); Hudson v. United States, u. S , 118 S.

Ct. 488, _ L. Ed. 2d (1997).
In applying that first prong of the Ward test, strong
i ndications of legislative intent may be found in the procedures

prescribed for the litigation in question. Helvering v. Mtchell,

303 U S. 391, 402-04, 58 S. &. 630, 82 L. Ed. 917 (1938), observed

in this regard:
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Cvil procedure is inconpatible wth the
accepted rules and constitutional guaranties
governing the trial of crimnal prosecutions,
and where civil procedure is prescribed for
the enforcenent of renedial sanctions, those
rul es and guaranties do not apply. . . . [I]f
the prescribed proceeding is in the formof a
civil suit, a verdict nay be directed against
the defendant; there is no burden upon the
Government to prove its case beyond a
reasonabl e doubt, and it may appeal from an
adverse decision; furthernore, the defendant
has no constitutional right to be confronted
with the witnesses against him or to refuse
to testify.

(Footnotes omtted).

In United States v. One Assortnent of 89 Firearns, 465 U. S.

354, 363, 104 S. Ct. 1099, 79 L. Ed. 2d 361 (1984), the Suprene
Court concluded that the proceeding under review was civil in
nature in significant neasure because the statute creating the
proceedi ng established civil procedural nmechani sns for adjudicating
it:

Applying the first prong of the Ward test
to the facts of the instant case, we concl ude
that Congress designed forfeiture under 8§
924(d) as a renedial civil sancti on.
Congress’ intent in this regard is nost
clearly denonst r at ed by t he pr ocedur al
nmechani sns published for enforcing forfeitures
under the statute. . . In contrast to the in
personam nature of crimnal actions, actions
in remhave traditionally been viewed as civil
proceedi ngs, with jurisdiction dependent upon
seizure of a physical object. . . . By
creating such distinctly civil procedures for
forfeitures wunder § 924(d), Congress has
“indicate[d] clearly that it intended a civil.
not a crimnal., sanction.

(Enphasi s supplied).
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Al t hough the expressed intent of the |egislative body on the
“civil” versus “crimnal” question is due significant deference, it
is by no neans imune fromjudicial review There will be cases
where, notw thstanding legislative intent, a statutory schene may
be deened so penal in purpose or effect as to override |legislative
intent to the contrary and to require that protections surroundi ng
crimnal proceedings be afforded. There is, however, a heavy
burden of proof on the party seeking to override the voice of the

legislature. United States v. Ward, 448 U. S. at 248-49, expl ai ned

the judicial “trunping” nechani sm

Second, where Congress has indicated an
intention to establish a civil penalty, we
have inquired further whether the statutory
schene was sSo punitive either in purpose or
effect as to negate that intention. In regard
to this latter inquiry, we have noted that
“only the clearest proof could suffice to
establish the unconstitutionality of a statute
on such a ground.”

(Citation omtted; enphasis supplied).
The benchmark case for determning when ostensibly civil
sanctions are so punitive in nature as to require a court to

overrule a legislative intent to the contrary is Kennedy V.

Mendoza-Martinez, 372 U S. 144, 83 S. Ct. 554, 9 L. EdJ. 2d 644

(1963). The Kennedy v. Mendoza-Martinez case set out a |ist of

factors that are pertinent when nmaking that determ nation. 372

US at 168-69. See also Allen v. Illinois, 478 U S. at 369

United States v. Ursery, 116 S. C. at 2142; Hudson v. United

States, 118 S. C. at 493.
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Lest anyone be skeptical as to the general applicability of
the “civil” versus “crimnal” test for legislative intent because
nost of the recent statenents on that subject have been in the
excl usi ve context of the double jeopardy clause, let it be noted

that United States v. Ward was dealing with the inplications of the

civil-crimnal issue on the applicability of the Fifth Amendnent

privilege and that Kennedy v. Mendoza-Martinez was dealing wth the

inplications of that question for a whole panoply of Sixth
Amendnent rights, including notice, confrontation, conpulsory
process for obtaining witnesses, trial by jury, and assistance of
counsel. 372 U S. at 164. The test is generic and its application

not limted to double jeopardy | aw.

XI.

Statutory Forfeitures Generally
As Civil In Rem Actions

Statutory forfeiture | aws cover a wide variety of subjects and

situations and inplicate various adjudicative procedures and

| egi sl ative purposes. As a broad general rule, however, they
possess the commobn denom nator of being civil in rem actions
directed at an offending object itself. They are not primarily

part of the punishment of a crimnal offender and, indeed, are not
dependent on the fact that the owner of the goods to be forfeited

commtted any offense at all.



- 104-

The first occasion the Suprene Court had to consider

forfeiture was in the case of The Palnyra, 25 U S. 1, 6 L. Ed. 531
(1827). The opinion of Justice Story exam ned the basic nature of
forfeitures, contrasting earlier common law forfeitures with |ater
statutory forfeitures. Justice Story pointed out that at the
common | aw, conviction itself for many felonies included as one of
its automatic penalties the forfeiture of the felon's goods and
chattels to the Crown. That type of forfeiture was clearly in
personam in character and punitive in effect. Albeit in a
statutory context, the automatically available forfeiture penalty
as part of the crimnal statute itself was the thing being dealt

with by Boyd v. United States. The forfeiture action was

inextricably intertwwned with the crimnal culpability of the owner
or the possessor of the chattel subject to the forfeiture.

Justice Story then pointed out that, in dramatic and dianetric
contrast, statutory forfeiture laws are generally of a very
di fferent nature:

But this doctrine never was applied to
seizures and forfeitures, created by statute,
in rem . . . The thing is here primrily
considered as the offender, or rather the
of fence is attached primarily to the thing .

[ Tl he practice has been, and so this Court
understand the law to be, that the proceeding
in rem stands independent of, and wholly
unaffected by any crimnal proceeding in
per sonam This doctrine is deduced from a
fair interpretation of the legislative
i ntention apparent upon its enactnents.

25 U. S at 14-15 (Enphasis supplied).
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A. The Innocent Owner Cases

It was in the case of United States v. Brig Ml ek Adhel, 43

UusS 210, 11 L. Ed. 239 (1844), that the Supreme Court first
squarely asserted that the innocence of the owner of the chattel
subject to forfeiture is no defense to the forfeiture action. The
brig “Mal ek Adhel” was forfeited to the United States because it
had been used as the instrunentality for several acts of piracy on
t he high seas. Al though the captain of the vessel was obviously at
fault, it was conceded that the owners, a shipping firmin New
York, were conpletely free of guilt. As to them Justice Story’s
opi ni on observed:

The owners are confessedly innocent of all
intentional or neditated wong. They are free
from any inputation of guilt, and every
suspi ci on of connivance with the master in his
hostil e acts and wanton m sconduct.

43 U. S. at 237
The Suprene Court went on to hold, however, that the innocence
of the owner was no bar to the forfeiture of the vessel:

The next question is, whether the innocence of
the owners can withdraw the ship from the
penalty of confiscation . . . Here, again, it
may be remarked that the act nmakes no
exception what soever, whether the aggression
be with or without the co-operation of the
owners. The vessel which commts the
aggression is treated as the offender, as the
guilty instrunment or thing to which the
forfeiture attaches, wthout any reference
what soever to the character or conduct of the
owner .

43 U. S. at 233.
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In Dobbins’s Distillery v. United States, 96 U.S. 395, 24 L.

Ed. 637 (1877), the lessee of a distillery failed to keep proper
busi ness records and nade false entries in the books with the
intent to defraud the United States of revenue. In an attenpt to
defend against the forfeiture of the distillery and the real
property on which it sat, the owner averred that he had no
know edge of the fact that his | essee was naking fraudul ent entries
on the books of his distilling business. In affirmng the
propriety of jury instructions to that effect, the Suprene Court
held that the innocence of the owner was no defense to the
forfeiture. In its discussion, the Suprenme Court contrasted
forfeiture proceedings that are of a crimnal character wth
forfeiture proceedings that are of a civil nature:

Cases arise, undoubtedly, where the judgnent

of forfeiture necessarily carries with it, and

as part of the sentence, a conviction and

j udgnent against the person for the crinme

commtted; and in that state of the pleadings

it is clear that the proceeding is one of a

crimnal character; but where the information,

as in this case, does not involve the personal

conviction of the wong-doer for the offence
charged. the renedy of forfeiture clained is

plainly one of a civil nat ur e; as the
conviction of the wong-doer nust be obtai ned,
if at all, in_another and wholly independent
proceedi ng.

96 U.S. at 399 (Enphasis supplied).
The Court reiterated that the innocence of the owner was no
bar to the forfeiture action in the civil in rem proceedi ng under

revi ew
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Cases often arise where the property of the
owner is forfeited on account of the fraud,
negl ect, or m sconduct of those intrusted with
its possession, care, and custody, even when
the owner is otherwi se without fault.

96 U.S. at 401.

See also JJW &oldsmth, Jr.-Gant Co. v. United States, 254

US 505 41S C. 189, 65 L. Ed. 376 (1921) (lnnocent conditi onal
vendor of a Hudson autonobile suffered forfeiture of it because the
purchaser taxicab operator used it to conceal 58 gallons of untaxed

whi skey); Van Oster v. Kansas, 272 U S. 465, 47 S. C. 133, 71 L

Ed. 354 (1926) (“It has long been settled that statutory
forfeitures of property entrusted by the innocent owner or |ienor
to another who uses it in violation of the revenue laws . . . is
not a violation of the due process clause.”)

The sem nal case in recent decades is Cal ero-Tol edo v. Pearson

Yacht Leasing Co., 416 U.S. 663, 94 S. C. 2080, 40 L. Ed. 2d 452

(1974). An innocent business establishnent | eased a pl easure yacht
to two persons who were subsequently found in possession of
marijuana on board the yacht. Under a local forfeiture statute,
t he Cormonweal th of Puerto Rico forfeited the yacht as a conveyance
that had been used to facilitate the forbidden possession. A
United States District Court enjoined the forfeiture and the

Suprene Court reversed. ?

27 The erosive effect of Calero-Toledo v. Pearson Yacht on One 1958

Pl ynouth Sedan was noted in the perceptive opinion of Judge Marvin Aspen in
United States v. One 1988 Ford Mustang, 728 F. Supp. 495, 498 (N.D. I1l11. 1989):
(continued. . .)
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Justi ce Brennan thoroughly reviewed all

V.

“i nnocence of the owner of

property subject to forfeiture has al nost uniformy been rejected

as a defense.” 416 U.S. at 683. The Suprene Court observed that

this seem ngly harsh application of

the forfeiture | aws against

owners who have commtted no crime may have the salutary effect of

deterring negligent entrustnent:

416 U. S. at 687-88. See also Bennis v. Mchigan, 516 U S. 442,

S. C.

994, 134 L. Ed. 2d 68 (1996) (“[Al

To the extent that such forfeiture provisions
are applied to lessors, bailors, or secured
creditors who are innocent of any w ongdoi ng,
confiscation nmay have the desirable effect of
inducing them to exercise greater care in
transferring possession of their property.

116

| ong and unbroken |ine of

cases holds that an owner’s interest in property may be forfeited

27(

.conti nued)

We are not sure whether Plynmouth Sedan and Pear son

Yacht can easily be reconciled. If the civil forfeiture

in Plynouth Sedan was real ly against the res, as Pearson

Yacht suggests, then it is not clear why the
exclusionary rule should apply--after all, the Fourth
Amendnent protects only “[t]he right of the people,” not
the right of autonobiles. Perhaps the Court believed
that the forfeiture in Plynouth Sedan was really a
crimnal forfeiture, even though civil in form indeed,
| ater Suprene Court cases may be read to put this gloss
on the Plynouth Sedan case. See United States v. Janis,
428 U.S. 433, 447 n.17, 96 S. . 3021, 3029 n.17, 49 L.
Ed. 2d 1046 (1976); One Lot Enerald Cut Stones & One
Ring v. United States, 409 U S. 232, 236 N6, 93 S. Ct.
489, 492 n.6, 34 L. Ed. 2d 438 (1972). At any rate, if
there is an inconsistency between Plynouth Sedan and
Pearson Yacht, we nust resolve it in favor of the nore
recent Pearson Yacht case.
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by reason of the use to which the property is put even though the
owner did not know that it was to be put to such use.”)

In these not-infrequent innocent-owner cases, the forfeiture
self-evidently does not punish the owner for his crinme for the
owner has conmmtted no crine. Equally self-evidently, the third
party who used the chattel to perpetrate a crine is not punished by
the forfeiture for the person who suffers the loss is the owner and
not the perpetrator. These cases are offered to denonstrate the
truismthat sone forfeitures under some circunstances obviously are
not punitive, penal, or quasi-crimnal and that any absolute
pronouncenent that all forfeitures are is, therefore, transparently
fal |l aci ous.

Again, let it be noted that none of the above cases was

considered in the context of the Double Jeopardy C ause.
B. The Double Jeopardy Cases

Anot her |ine of cases, involving the Double Jeopardy C ause,
shows the attenuated nature of the connection between a forfeiture
proceeding and a crimnal prosecution for a related offense and
reiterates the Court’s characterization of forfeiture as an action
that is not punishnment for a crine.

In Various Itens of Personal Property v. United States, 282

Uus 577, 51 S. . 282, 75 L. Ed. 558 (1931), the Waterl oo
Distilling Corporation had conducted its distilling business in

such a way as to defraud the United States Governnent of tax
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revenues. The corporation and sone of its officials were convicted
of conspiracy to violate the law by fraud. As a defense against a
subsequent forfeiture proceeding involving the distillery building
itself, a warehouse, and a denaturing plant, the corporation
i nterposed a plea of double jeopardy. 1In rejecting the plea, the
Suprene Court asserted that a civil inremforfeiture is not, even
partially, punishnment for the related crimnal offense:

It is the property which is proceeded agai nst,

and, by resort to a legal fiction, held guilty

and condemmed as though it were conscious

instead of inanimate and insentient. In a

crimnal prosecution it is the wongdoer in

person who i s proceeded agai nst, convicted and

puni shed. The forfeiture is no part of the
puni shnent for the crinmnal offense.

282 U.S. at 581 (Enphasis supplied).
Helvering v. Mtchell, 303 U S 391, 58 S. C. 630, 82 L. Ed.

917 (1938), involved a deficiency tax assessnent rather than a
forfeiture. By way of considered dicta, however, the Court
observed that the forfeiture sanction, albeit sonetinmes severe, is
not crimnal and is not subject to the rules regulating crimnal
prosecuti ons:

Forfeiture of goods or their value and the
paynment of fixed or variable suns of noney are
ot her sanctions which have been recogni zed as
enforceable by civil proceedings since the
original revenue |aw of 1789. In spite of
their conparative severity, such sanctions
have been upheld against the contention that
they are essentially crinmnal and subject to
the procedural rules governing crimna
prosecutions.
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303 U. S. at 400 (Enphasis supplied).

In One Lot Enerald Qut Stones v. United States, 409 U S. 232,

93 S. Ct. 489, 34 L. Ed. 2d 438 (1972), a jewelry dealer had
entered the United States without declaring the |ot of eneralds
that he was bringing into the country. He was indicted and tried
but acquitted of the smuggling charges. He sought to interpose
that acquittal as a double jeopardy bar when the United States
noved for the forfeiture of the eneralds.

I n denying his defense, the Supreme Court reiterated that the
“question of whether a given sanction is civil or crimnal is one
of statutory construction.” 409 U.S. at 237. In concluding that
the forfeiture in that case was a civil sanction, the Court found
significant the fact that the crimnal provision and the forfeiture
provi sion were found in separate provisions of the Tariff Act:

The fact that the sanctions were separate and
distinct and were contained in different parts
of the statutory schenme is relevant in
determ ning the character of the forfeiture.
Congress could and did order both civil and

crimnal sanctions, clearly distinguishing
them There is no reason for frustrating that

desi gn.
409 U. S. at 236-37 (Enphasis supplied).

In United States v. One Assortnent of 89 Firearns, 465 U. S.

354, 104 S. C. 1099, 79 L. Ed. 2d 361 (1984), a gun deal er was
tried and acquitted on the charge of dealing in firearnms without a
license. He attenpted to assert that acquittal as a double

j eopardy bar when the governnent noved to forfeit the firearns.
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The United States Court of Appeals for the 4" Circuit ruled in the
gun dealer’s favor but the Suprene Court reversed.

The Suprene Court reconfirmed that the resolution of the issue
of whether a forfeiture is crimnal or civil in character is
essentially a matter of statutory interpretation:

Unl ess the forfeiture sanction was intended as
puni shnent , so that the proceeding is
essentially crimnal in character, the Double
Jeopardy O ause is not applicable. Resolution
of this question begins as a mtter of
statutory interpretation.
465 U. S. at 362 (Citation omtted).
In applying the first prong of the statutory construction test

laid out in United States v. Ward, the Suprene Court concluded, in

significant neasure because of the procedural nechanisnms provided
by the statute, that the Congress intended the firearns forfeiture
in that case to be civil in character. It then turned to the

second prong of the test laid out in Ward v. United States and

concluded that the claimnt of the property had not carried his
heavy burden of overriding the expressed intent of the Congress:

[Aln anal ysis of the Mendoza-Martinez factors
in no way underm nes Congress’ classification
of the 8 924(d) forfeiture action as a civil
sanction. Ml cahey has failed to establish by
the *“clearest proof” that Congress has
provided a sanction so punitive as to
“transfor[n] what was clearly intended as a
civil renmedy into a crimnal penalty.” W
accordingly <conclude that the forfeiture
mechani sm set forth in 8 924(d) is not an
additional penalty for the commssion of a
crimnal act, but rather is a separate civil
sanction, renedial in nature.
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465 U.S. at 366.

XII.

The “Quasi-Criminal” or “Partly Punitive”
Hybrid is Now Extinct

Until United States v. Ursery, 518 U.S. 267, 116 S. C. 2135,

135 L. Ed. 2d 549, was filed in 1996, two irreconcil abl e approaches
were in the field simultaneously and were utilized randomy for
determ ning whether a given statutory proceeding was civil in
nature and would enjoy the benefit of civil procedures or was
sufficiently crimnal in nature to be constrained by the
constitutional protections afforded crimnal proceedings. The
approach that has ultimately prevailed was that hamrered out in

such cases as United States v. Ward, 448 U S. 242, 100 S. C. 2636,

65 L. Ed. 2d 742 (1980) and Kennedy v. Mendoza-Martinez, 372 U. S.

144, 83 S. Ct. 554, 9 L. Ed. 2d 644 (1963). This is the test by
whi ch the judicial branch largely defers to legislative intent on
the issue. It is a broad-based test that, albeit including
forfeitures, is not confined to forfeiture proceedi ngs al one and,
al beit applicable to double jeopardy cases, does not concern the
Doubl e Jeopardy C ause al one.

The al ternative approach was nore result-oriented and was one
wherein the judicial branch did not hesitate, sua sponte, to
declare a particular proceeding “punitive” or “penal” or *quasi-

crimnal” in order to inpose a constitutional protection wthout
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any deference to or consideration of legislative intent. That

approach traced back to Boyd v. United States, and its dispositive
characterization of the forfeiture proceeding before it as “quasi-
crimnal.” 116 U S. at 634.

The “authoritative statenment” quoted from Boyd and found “to

be dispositive” by One 1958 Plynouth Sedan, 380 U S. at 698,

i ncl uded the foll ow ng:

“W are also clearly of opinion that
proceedings instituted for the purpose of
declaring the forfeiture of a man’s property
by reason of offences commtted by him ¢though
they may be civil in form are in their nature
crimmnal.”

Boyd, 116 U. S. at 633-34, quoted by One 1958 Plynouth Sedan, 380

U S at 697 (Enphasis supplied). In holding that the forfeiture
before it was “clearly a penalty for the crimnal offense,” 380

US at 701, One 1958 Plynmouth Sedan again relied expressly on

Boyd:

Finally as M. Justice Bradley aptly
pointed out in Boyd, a forfeiture proceeding
is quasi-crimnal in character. Its object,
like a crimnal proceeding, is to penalize for
the comm ssion of an offense against the |aw

380 U.S. at 700 (Enphasis supplied).

The holding in One 1958 Plynouth Sedan was absolutely

dependent on that characterization of the forfeiture proceeding
before it as quasi-crimnal and punitive in nature. The case did
not even consider, |let alone hold, that the Exclusionary Rule was

applicable to forfeiture proceedings generally, notw thstanding
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their civil nature. |It, rather, considered the forfeiture before
it to be punitive in effect and, therefore, crimnal and thereby
subject to the sanction of the Exclusionary Rule on the ostensible
authority of Boyd.

Even as it referred to the decision in One 1958 Plynputh

Sedan, United States v. Janis expressly stated that “the Court

never has applied [the Exclusionary Rule] to exclude evidence from
a civil proceeding.” 428 U S. at 447 (Enphasis supplied). Janis

then characterized One 1958 Plynouth Sedan as a case that had

“expressly relied on the fact that ‘forfeiture is clearly a penalty
for the crimnal offense.’”” 428 U S at 447, n.17. The forfeiture

law in One 1958 Plynpbuth Sedan was not treated as having been

civil.
The high water mark, or the “last hurrah,” for this Boyd-One

1958 Plynouth Sedan approach of using the punitive effect of a

sanction to determ ne whether a crimnal -l aw based constitutional

protection should attach cane with United States v. Hal per, 490

US 435, 109 S. C. 1892, 104 L. Ed. 2d 487 (1989). In reaching
for aresult in a double jeopardy case involving the inposition of
civil nmonetary penalties, the Court eschewed reliance on statutory
interpretation:

[While recourse to statutory | anguage

structure, and intent 1is appropriate in
identifying the inherent nature  of a
pr oceedi ng, or in det er m ni ng t he
constitutional safeguards that nust acconpany
those proceedings as a general nmatter, the
approach is not well suited to the context of
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the “humane interests” safeguarded by the
Doubl e Jeopardy Cause’'s proscription of
mul ti pl e puni shnents.

at 447. It was clear that the Court predicated

finding on the fact that the sanction served, at |east

its

in part, a

punitive function and that it treated that fact as sufficient to

143 t r urrpn

any distinction between crimnal |aw and civil

[T]he labels “criminal” and “civil” are not of
par anount i nport ance. I t is comonly
understood that civil proceedings nay advance
punitive as well as renedial goals, and,
conversely, that both punitive and renedi al
goals may be served by crimnal penalties.
The notion of punishnment, as we commonly
understand it, cuts cross the division between
the civil and the crimnal |aw

490 U. S. at 447-48 (Enphasis supplied).

The test

| aw:

articulated by Hal per | ooked only to the tell-tale

presence of punishment and further suggested that the goals of

retribution and deterrence were sure-fire indicia of punishnment.

A civil

sanction that did not solely serve a purpose other

t han

retribution or deterrence would, therefore, ipso facto inplicate

the constitutional protection:

We have recognized in other contexts that
puni shnent serves the twin ains of retribution
and deterrence. Furthernore, “[r]etribution
and deterrence are not legitimate nonpunitive
gover nient al obj ectives.” From these
prem ses, it follows that a civil sanction
that cannot fairly be said solely to serve a
renmedial purpose, but rather can only be
explained as also serving either retributive
or deterrent purposes, is punishnent, as we
have cone to understand the term
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490 U. S. at 448 (CGtations omtted; enphasis supplied). That Hal per

approach, of course, is precisely the approach relied on by both

Boyd and One 1958 Plynouth Sedan. “Even though called civil, if it
IS punitive, it is at least quasi-crimnal; if quasi-crimnal, it
will be treated as crimnal.”

The handwiting on the wall for the repudiation of that
approach was placed there by Justice Scalia in his dissent in

Mont ana Dept. of Revenue v. Kurth Ranch, 511 U. S. 767, 803-04, 114

S. . 1937, 128 L. Ed. 2d 767 (1994), where he observed that “the
erroneous holding [of Halper] produces results too strange for
judges to endure” and that “[i]t is time to put the Hal per genie
back in the bottle.”

Ursery began the process of putting the Hal per genie back in
the bottle. In the two cases that were consolidated for
consi deration by the Court, the United States Courts of Appeal for
the 6'" Circuit and the 9" Circuit had held that ostensibly civil
forfeiture proceedings nonetheless constituted punishnment and,
therefore, inplicated the Double Jeopardy C ause. Both of the
| oner federal courts had relied on the trilogy of cases of Hal per,

Kurth Ranch, and Austin v. United States, 509 U S. 602, 113 S. C

2801, 125 L. Ed. 2d 488 (1993). In reversing, the Suprene Court
di stingui shed between a civil forfeiture, which is an in rem

proceeding directed at an inorganic thing itself, and a civil
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penalty, which is an in personam action ainmed at a guilty
i ndi vi dual :

Hal per involved not a civil forfeiture, but a
civil penalty. That its rule was limted to
the latter context is clear fromthe deci sion
itself, fromthe historical distinction that
we have drawn between civil forfeiture and
civil penalties.

Since at least Various Itens, we have
di stinguished civil penalties such as fines
fromcivil forfeiture proceedings that are in
rem \Wiile a “civil action to recover .o
penalties, is punitive in character,” and nuch
like a crimnal prosecution in that “it is the
wr ongdoer in person who i s proceeded agai nst

and punished,” in an in rem forfeiture
proceeding, “it is the property which is
proceeded against, and by resort to a |ega
fiction, held guilty and condemmed.”

116 S. C. at 2144-45.

Usery held that the basic Hal per approach, relying on a
judicial characterization of a sanction as punishnment for its
doctrinal toehold, had no applicability to civil inremforfeiture
pr oceedi ngs. What is before us, of course, is a civil in rem
forfeiture proceeding.

After rejecting the Halper approach, the Suprene Court
reaffirmed deference to legislative intent and reliance on the two-

part test set out in United States v. Ward. One of the two

forfeiture | aws being reviewed by the Suprene Court in Usery, 21
US C 8 881, is the federal counterpart of Article 27, § 297,

which is before us in the present case. Applying the first part of
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the two-part test, the Suprene Court had no diff

iculty in

concluding that that particular drug-related forfeiture statute,

along with another forfeiture statute involving noney | aunderi ng,

was i ntended by Congress to be treated in all

nat ur e:

116 S. C

There is little doubt that Congress
intended these forfeitures to be civi
proceedings. . . . “Congress’ intent in this
regard is nost clearly denonstrated by the
procedural mechanisnms it established for
enforcing forfeitures under the statute[s].”
Both 21 U S C § 881 and 18 U S. C § 981,
which is entitled “Gvil forfeiture,” provide
that the laws “relating to the seizure

sunmmary and j udi ci al forfeiture, and
condemmati on of property for violation of the
custons laws . . . shall apply to seizures and

forfeitures incurred” under 8 881 and § 981.
Because forfeiture proceedings under the
custons laws are in rem it is clear that
Congress intended that a forfeiture under §
881 or 8 981 . . . would be a proceeding in
rem Congress specifically structured these
forfeitures to be inpersonal by targeting the
property itself. “In contrast to the in
personam nature of crimnal actions, actions
in remhave traditionally been viewed as civil
proceedi ngs, with jurisdiction dependent upon
sei zure of a physical object.”

at 2147.

respects as civil in

Among the factors which Usery found to be significant were

the procedural incidents of the forfeiture |aw,

pr ocedur al

incidents which are also to be found in its Maryland counterpart:

O her pr ocedur al mechani sns gover ni ng
forfeitures wunder § 981 and 8 881 also
i ndi cate t hat Congr ess i nt ended such
proceedings to be civil. . . . [Alctual notice
of the inpending forfeiture is unnecessary
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when the Governnent cannot identify any party
with an interest in the seized article. . .
[ S]eized property is subject to forfeiture
t hrough a summary adm nistrative procedure if
no party files a claimto the property . . .
[ T] he bur den of pr oof in forfeiture
proceedi ngs under 8 881 and 8 981, provides
that once the Governnment has shown probable
cause that the property is subject to
forfeiture, then “the burden of proof shall
lie upon [the] claimant,” . . . “[B]ly creating
such distinctly civil pr ocedur es for
forfeitures under [§8 881 and § 981], Congress
has ‘indicate[d] clearly that it intended a
civil, not a crimnal sanction.’”

116 S. C. at 2147-48 (Enphasis supplied).

Having found a legislative intent that the forfeiture
proceeding be civil, the Wsery Court turned to the second stage of
anal ysis and found that there was not the “clearest proof” that the
statute was so punitive in effect as to override the |egislative
i ntent:

Moving to the second stage of our

analysis, we “find that there is little
evidence, nuch less the ‘clearest proof’” that
we require . . . suggesting that forfeiture

proceedi ngs under 21 U S.C. 88 881(a)(6) and
(a)(7), and 18 U.S.C. 8§ 981(a)(1)(A), are so
punitive in formand effect as to render them

criminal despite Congress’ intent to the
contrary. The statutes involved in this case
are, in nost significant respects,

i ndi stinguishable from those reviewed, and
held not to be punitive, in Various ltens,
Enerald Cut Stones, and 89 Firearns.

116 S. C. at 2148 (Citations omtted; enphasis supplied).
Whereas Hal per had held that a hybrid sanction containing both
punitive and non-punitive aspects would be treated as punitive in

nature, Ursery pointed out that legislative intent would not be
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punitive g

116 S. C
Tur ni
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if, notwthstanding certain punitive aspects,

oal s were al so served:

Most significant is that 88 881(a)(6) and
(1)(7), while perhaps having certain punitive

aspects, serve inportant nonpunitive goals.
Requiring the forfeiture of property used
to commt f eder al narcotics violations
encourages property owners to take care in
managi ng their property and ensures that they
will not permit that property to be used for
illegal purposes. See Bennis v. M chigan, 516
U. S. : , 116 S. C. 994, 1000, 134 L.
Ed. 2d 68 (1996). . . In many circunstances,
the forfeiture nmay abate a nuisance. See
e.g., United States v. 141s' Street Corp., 911
F.2d 870 (C. A .2 1990) (forfeiting apartnent

bui l di ng used to sell crack cocaine; see also

Bennis (affirmng application of M chigan
statute abating car as a nuisance; forfeiture
“prevent[s] further illicit use of” property).

at 2148 (Citations omtted; enphasis supplied).
ng its attention to the list of guidelines set

. __Mendoza-Martinez for deciding when a court

overrule legislative intent to the contrary,
that factor after factor supported its conclusion that civi

forfeiture was not

char act er:

[I]t is absolutely clear that in rem civi

forfeiture has not historically been regarded

as punishnent . . . Second, there IS no
requirenent in the statutes that we currently
review that t he Gover nnent denmonstrate
scienter in order to establish that the
property is subject to forfeiture; indeed, the
property may be subject to forfeiture even if

no party files a <claim to it and the
Governnent _never _shows any connection between
the property and a particular person. Though

non-

out in

m ght

the Wsery Court found

in rem

to be treated as predom nantly punitive in
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both 8§ 881(a) and § 981(a) contain an
“innocent owner” exception, we do not think
that such a provision, without nore indication
of an intent to punish, is relevant to the
guestion whether a statute is punitive . .
Third, though both statutes may fairly be sald
to serve the purpose of deterrence, we |ong
have held that this purpose may serve civil as
well as crimnal goals. . . .Finally, though
both statutes are tied to crimnal activity .

this fact is insufficient to render the
statutes punitive. It is well settled that
“Congress nmmy inpose both a crimnal and a
civil sanction in respect to the sanme act or
om ssion.”

116 S. C. at 2149 (Ctations omtted; enphasis supplied).
If Ursery put the Halper genie back in the bottle, it was

Hudson v. United States, 522 U S. |, 118 S. C. 488, 139 L. Ed.

2d 450 (1997), that inserted the cork in the bottle. In holding
that neither a nonetary penalty nor occupational debarnment engaged

t he gears of the Double Jeopardy O ause, the Hudson Court “in |arge

part di savow ed] the nethod of analysis used in United States V.
Hal per and reaffirnfed] the previously established rule exenplified

in United States v. Ward.” 118 S. &. at 491. The Court, i ndeed,

acknow edged that it had “granted certiorari because of concern
about the wide variety of novel double jeopardy clains spawned in
the wake of Halper.” 118 S. C. at 493.

The Suprenme Court di savowed Hal per’s ad hoc focus on whet her
a forfeiture sanction could be deened to be, even in part,
punitive. The Court reaffirnmed that the question of “[w] hether a

particul ar punishnent is crimnal or civil is, at least initially,
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a matter of statutory construction” and that the two-part test of

United States v. Ward should be enployed in nmeking that

determ nation. The Court concluded that Hal per had deviated from
that traditional approach in two key regards. Initially, it failed
to assess properly and to defer to legislative intent:

First, the Hal per Court bypassed the threshold
guestion: whether the successive punishnment
at issue is a “crimnal” punishnment. I|nstead,
it focused on whether the sanction, regardless
of whether it was civil or crimnal, was so
grossly disproportionate to the harm caused as
to constitute “punishnment.” In so doing, the
Court &elevated a single Kennedy factor--
whet her the sanction appeared excessive in
relation to its nonpunitive purposes--to
di spositive status. But as we enphasized in
Kennedy itself, no one factor should be
considered controlling as they “may often
point in differing directions.”

118 S. Ct. at 494,

After determning that the legislative purpose had clearly
been to create a civil sanction, the Court turned to the second
part of the Ward test and held that there was no cl ear and deci sive
proof that the sanctions were so punitive as to render them
crimnal despite the legislative intent to the contrary:

Turning to the second stage of the Ward
test, we find that there is little evidence,
much | ess the clearest proof that we require,
suggesting that either OCC noney penalties or
debarnment sanctions are “so punitive in form
and effect as to render themcrimnal despite
Congress’ intent to the contrary.” First,
nei ther noney penalties nor debarnent have
hi storically been viewed as puni shnent.

Second, the sanctions inposed do not involve
an “affirmative disability or restraint,” as
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that termis normally understood. . . . Third,
neither sanction cones into play “only” on a
finding of scienter.

118 S. C. at 495-96 (Ctations omtted).

Al though the Hudson Court’s consideration of the *“civil”
versus “crimnal” question was, to be sure, in the context of the
Doubl e Jeopardy O ause, the inplications were broader as the Court
criticized Halper’'s dispositive focus on the punitive character of

a forfeiture sanction. This was obviously so because of the

Court’s reliance on United States v. Ward and Kennedy v. ©Mendoza-

Martinez, which were not double jeopardy cases. The Hudson Court
concluded “that Halper's deviation from | ongstanding
principles was ill considered.” It observed, “As subsequent cases
have denonstrated, Halper’'s test for determning whether a
particular sanction is ‘punitive’ . . . has proved unworkable.”
118 S. & . at 494. Hudson concluded by referring to “the confusion
created by [Hal per’s] attenpting to distinguish between ‘punitive’
and ‘nonpunitive' penalties.” 118 S. . at 495.

To the extent that the “nmethod of anal ysis” enpl oyed by Hal per
has now been “di savowed” and recognized as invalid by Hudson, so

too is the indistinguishable “method of anal ysis” enpl oyed by Boyd,

and uncritically followed by One 1958 Plynputh Sedan, simlarly

i nval i d. Li ke Hal per, the Boyd-Plymuth Sedan analysis did not

defer to legislative intent, did not enploy the two-part test of
Ward, and erroneously focused on a single characteristic as being

di spositive.
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XIII.

Forfeiture Law in Maryland

Forfeiture law, even within a single state, is not a nonolith.
Forfeiture laws conme in all shapes and sizes, serve different
pur poses, and involve various procedural incidents. Sonme nmay be so
clearly and exclusively punitive in effect as to be in personam and
crimnal and properly circunscribed, therefore, by the full panoply
of constitutional protections. Qhers, by contrast, are so clearly
remedial and in remand civil as to be free of the limtations
classically associated with the crimnal |[|aw It follows,
i neluctably, that under Ward’s two-part test sonme forfeiture | ans
are unconprimsedly civil 1in every respect whereas others,
particularly under the second part of the test, mght be deened in
the last analysis to be predomnately punitive or quasi-crimnal
despite their “civil” label. A breezy generality about forfeiture
wi |l not suffice.

Qur concern in this case is exclusively with the essenti al
character, civil or crimnal, of Article 27, 8 297, as it provides
for the forfeiture of different categories of objects related to

violations of the anti-drug | aws.
A. Other Maryland Forfeiture Proceedings

Caution is necessary when dealing with the case law. A nunber
of Maryl and appellate opinions discussing forfeiture, including

perhaps the leading examnation of forfeiture laws generally



-126-

(Director of Finance v. Cole), do not concern the drug-rel ated

forfeiture |aw now under review They deal, rather, with cash

seized in ganbling raids pursuant to Art. 27, 8 264. Gatewood V.

State, 264 M. 301, 285 A 2d 623 (1972); United States Coin &

Currency v. Director of Finance, 279 M. 185, 367 A 2d 1243 (1977);

Director of Finance, Prince George’'s County v. Cole, 296 M. 607,

465 A 2d 450 (1983) (the |eading discussion of forfeiture referred

to above); State v. 158 Gami ng Devices, 59 M. App. 44, 63-64, 474

A. 2d 545 (1984).

That ganbling-related forfeiture law went on the Mryl and
statute books in 1951 by virtue of Chapter 299 of the Acts of 1951.
Al though all of the cases refer to a 8 264 proceeding as a civil in
rem action, the disposition seens to be nore closely tied to a
verdict on the related crimnal charge than is the case with § 297.
Section 264(d)(2) provides:

[Aln acquittal, a dismssal, or a nolle
prosequi with respect to the ganbling charges
or indictnments involved in the seizure of the
money, cash, or currency is prima facie
evidence that it is not contraband. A
convi ction, plea of guilty or of nolo
contendere, and probation under the provisions
of 8 641 is prinma facie evidence that it is
contraband. No presunption in the proceeding
shall attach to an entry of stet.

In parrying a defendant’s effort to conflate 8 297 forfeiture

provisions with 8 264 forfeiture provisions, Bozman v. Ofice of

Finance, Baltinore County, 52 Md. App. 1, 9, 445 A 2d 1073 (1982),

stressed the distinctiveness of the two | aws:
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We think that the Legislature neant to draw,
and did draw a sharp distinction between
forfeitures in ganbling cases and forfeitures
in controlled dangerous substances nmatters.
The requirement of a “conviction” in a
ganbling case is a recognization by the
General Assenbly that, while ganbling is
unlawful, it is not such a heinous offense as
to dictate forfeiture absent conviction.
Violations of the controlled dangerous
substances act are treated nuch nore severely.

What the case | aw says, therefore, about a 8§ 264 forfeiture
may be, but is not necessarily, true about a 8§ 297 forfeiture —and
Vi ce versa

Compl etely unrelated to either of the above forfeiture laws is
8§ 36C, governing the forfeiture of certain illegally worn or
transported handguns plus all ammunition found in the imredi ate
vicinity of such handguns. That forfeiture | aw was placed on the
books by the Acts of 1972, Chapter 13, § 3. I nterpreting that

forfeiture lawis the case of State v. Crist, 34 Md. App. 300, 367

A.2d 61 (1976).

O her statutory forfeiture provisions are to be found in
Article 27, albeit without benefit of interpretive case law. As
early as Chapter 550, 8 350-1 of the Acts of 1933 (now codified as
8 380), provision was nmade for the automatic forfeiture, without a
finding of crimnality and wi thout a hearing, of any nmachi ne gun.
Chapter 456 of the Act of 1994 (now 8 36H 4) provided that any
unlawful Iy transported assault pistol is, ipso facto, contraband.

Chapter 561, 8 2 of the Acts of 1996 (now codified as 8§ 445B) deal s
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with the forfeiture of regulated firearnms but nmakes the forfeiture
contingent on a conviction under the Regulated Firearnms Act.
Chapter 394, 8 1 of the Acts of 1967 (codified as 8§ 425) provides
for the forfeiture, as contraband, of obscene matter but only after
a conviction had becone final.
In addition to various statutory forfeiture | aws, the case of

State v. 158 Gaming Devices, 59 M. App. 44, 53, 474 A 2d 545

(1984), relying on Wagner v. Upshur, 95 Md. 519, 52 A 509 (1902),

strongly suggests that even in the absence of a forfeiture statute,
there is a coomon law right to forfeit even derivative, as opposed
to direct, contraband. This last proposition is of highly
questionable validity, but the cases, as well as the statutes, are
here offered sinply to illustrate the wde variety of forfeiture

laws. What is true of one is by no neans true of all.
B. Earlier Versus Later Forfeiture Laws

Just as careful distinctions nust be made anobng various
contenporary forfeiture laws, a critical conparison nust also be
made between an existing forfeiture law and its predecessor, but
superseded, provision. \Wat is now 8 297 becane |law on July 1,
1970 as a result of Chapter 403 of the Acts of 1970. In terns of
forfeiture procedures, it bears little, if any, resenblance to the
forfeiture provision it displaced.

Comnercial Credit Corp. v. State, 258 M. 192, 265 A 2d 748

(1970) had anal yzed t he predecessor provision, then codified as 8§
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301. That earlier provision had been enacted by Chapter 471 of the
Acts of 1951. In terns of legislative intent, that earlier law did

not even purport to give rise to a civil proceeding. No procedural

mechani cs were provided. In terns of its clearly crimnal purpose,
Commercial Credit aptly pointed out, “It seens fair to say that 8§
301 is ainmed not at the innocent but at the guilty.” 258 Md. at

197. There was no suggestion that the proceeding was in remor was
aimed at the offending vehicle itself as an instrunentality.

The clear inplication was that the forfeiture of the “vehicle,
vessel or aircraft used or enployed in the conceal nent, conveying
or transporting of any narcotic drugs” would be part of the
sentencing followng a crimnal conviction. The forfeiture was
expressly contingent “upon the conviction.” |t was not enough that
t he vehicle was used or enployed in the narcotic traffic; it had to
be used or enployed “by [the] person convicted of the violation.”
Its purpose, noreover, was unabashedly punitive. Sect. 301 began,

“In _addition to any other fines or penalties provided for a

violation of the provision of this subtitle. . .7 ( Enphasi s
suppl i ed).

Had the Ward two-part test been available at the tine, there
woul d have been no conceivabl e indication, under the first part of
the test, that the Legislature in 1951 even renotely intended the
forfeiture provision to be civil in nature. Under the second part

of the test, noreover, had that second stage ever been reached,
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there would have been the “clearest proof” that the sanction was

“so punitive” that it could have “transfornmed what was clearly
intended as a civil renmedy into a crimnal penalty.” Wat One 1958

Pl ynput h Sedan had to say about the forfeiture before it in 1965

woul d i ndi sputably have applied to the drug-related forfeiture | aw
on the Maryl and statute books through June 30, 1970. The express

hol di ng of One 1958 Pl ynmouth Sedan had been t hat

the exclusionary rule is applicable to

forfeiture proceedings SUCH AS THE ONE

| N\VOLVED HERE.
380 U.S. at 702 (Enphasis supplied). There can be little doubt but
that the Maryland law in effect through June 30, 1970 was a
“forfeiture proceeding such as the one involved [t]here” and that
t he Exclusionary Rule mght properly, therefore, have been applied

to it. W can say this notwithstanding the fact that the

forfeiture proceeding reviewed by One 1958 Pl ynouth Sedan was not

a drug-related forfeiture law at all, let alone a post-1970
sophi sticated drug-related forfeiture law, but a part of the

Pennsyl vania Liquor Code. Purdon’s Pennsylvania Statutes

Annotated, Title 47, 8§ 6-601.

The final footnote to Commercial Credit Corp. v. State,

however, was prophetic. Two days before the opinion was to be
filed, the Legislature had passed Chapter 403 of the Acts of 1970,
enacting what is now 8 297. The footnote concluded, “It will be

observed that Chap. 403 nakes what seens to be a significant change
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in the provisions relating to forfeiture.” 258 Ml. at 204, Note.

See Prince George’s County v. One 1969 Opel, 267 M. 491, 495, 298

A.2d 168 (1973). The shift was seismc. Wat would have been a
fair characterization, with attendant consequences, of Maryland s
1951 drug-related forfeiture | aw woul d have been totally inapposite

to its 1970 repl acenent.
C. Section 297 and Its Federal Counterpart

A sea change occurred in 1970. By Ch. 403 of the Acts of
1970, Maryland enacted the el aborately sophisticated schene for
drug-related forfeitures which is now codified as Art. 27, 8§ 297.
Wth only mnor variations, it was patterned on the new federa
drug-related forfeiture statute enacted that sane year as part of
t he Federal Conprehensive Drug Abuse Prevention and Control Act of
1970 and now codified as 21 U.S.C. § 881.

Self-evidently, One 1958 Plynmouth Sedan never addressed the

current Maryland forfeiture law or its federal counterpart for that
case had been decided five years before the current Maryl and and
federal forfeiture provisions were even enacted. THE PERTI NENT
QUESTION IS WHETHER MARYLAND § 297 AND FEDERAL § 881 ARE
“FORFEI TURE PROCEEDI NGS SUCH AS THE ONE |INVOLVED" IN ONE 1958

PLYMOUTH SEDAN OR ARE FORFEI TURE PROCEEDI NGS OF AN ENTI RELY

DI FFERENT TYPE AND CHARACTER
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In State v. One 1983 Chevrol et Van, 309 Ml. 327, 329-30, 524

A.2d 51 (1987), Judge Oth described the dynamc |egislative
activity, state and federal, of 1970:

Wth the enactnent of the “Conprehensive
Drug Abuse Prevention and Control Act of 1970"
by the Congress of the United States it becane
necessary that the states update and revise
their crimnal drug laws so that uniformty
woul d be achieved between the |laws of the
several states and those of the federal
gover nnment . Virtually all of the states,
i ncluding Maryland, did so. See 9 Uniform
Laws Annotated 187-194 (Master Ed.) and 1986
Suppl enentary Panphlet thereto 123-124. By
Acts 1970, ch. 403, Maryland repealed its
Uni form Narcotic Drug Act and enacted in lieu
thereof the Maryland Controlled Dangerous
Substances Act, M. Code (1957, 1982 Repl.
Vol .) Art. 27, 88 276-302 (the Act). The Act
cont ai ned provi si ons for sei zures and
forfeitures. Section 297.

In State v. One 1984 Tovota Truck, 311 Ml. 171, 177, 533 A 2d 659

(1987), Judge Adkins gave his version of the legislature fernment of
1970:

Section 297 was enacted by Ch. 403, Acts
of 1970, as part of the Uniform Controlled
Danger ous Substances Act (the Maryland Act).
The Maryland Act was nodeled on the Uniform
Control |l ed Substances Act (the Uniform Act)
promul gated by the Comm ssioners on Uniform
State Laws in 1970. 9 U L.A 187 (1970). The
Uni form Act was designed to achieve uniformty
anong state |laws on the subject and between
them and federal law, particularly the Federal
Conprehensive Drug Abuse Prevention and
Control Act of 1970 (the Federal Act), Pub. L.
No. 91-513, 84 Stat. 1236 (codified as anended
at 21 U . S.C. 88 801-966 (1982)).

Section 505 of the UniformAct deals with
forfeiture, as does 8§ 297 of the Maryl and Act.
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(Footnote omtted). See also Judge Wlner’s sunmmary of that

beehive of state and federal |egislative activity in Douglas v.
State, 78 Mi. App. 328, 340, 552 A.2d 1371 (1989).

Section 297 of the Maryland | aw and 8 881 of the federal |aw
are so essentially parallel that the construction of the federal

forfeiture law, by cases such as United States v. Ursery, has been

deened a hel pful guide to construing 8 297 in Maryland. 1In Allen
v. State, 91 M. App. 775, 783-74, 605 A 2d 994 (1992), Judge
Cathel | pointed out the close relationship between the Maryl and and
federal provisions:

Section 297, enacted by Chapter 403, Acts
of 1970 and the Federal Conprehensive Drug
Abuse Prevention and Control Act of 1970 were
model ed on the Uniform Controll ed Substances
Act . The two statutes are simlar and the
construction of the federal statute has been
beneficial in construing the neaning of the
Maryl and statute. The forfeiture provision of

the federal act has been held to be civil in
nat ure. Section 297's forfeiture provision
al so has been construed as civil in nature.
(Footnote and citations omtted)(Enphasis supplied). Allen v.

State was briefly cast under a cloud by Strateneyer v. State, 107

Md. App. 420, 668 A 2d 948 (1995), but soon restored to its place

in the sun by United States v. Ursery and One 1984 Ford Truck V.

Baltimore County, 111 M. App. 194, 681 A 2d 527 (1996).

It was One 1984 Ford Truck v. Baltinore County that overrul ed

Stratenever v. State and resuscitated Allen v. State. See al so

Jones v. State, 111 M. App. 456, 471-84, 681 A 2d 1190 (1996). In

One 1984 Ford Truck, Chief Judge WIner noted the indistinguishable
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natures of the Maryland and the federal forfeiture statutes and
relied on Ursery’s analysis of 8 881 in concluding that 8§ 297 was

of a simlar character:

W . . . find the decision and analysis in
Usery to be instructive. The Maryl and

forfeiture statute—8 297—mrrors the federa
forfeiture statute—8 88l-and was adopted
largely from it. Because we find no rea
difference in function or purpose between the
State and Federal statutes, we shall use the
Supreme  Court’s analysis as guidance in
determ ning this case.

111 Md. App. at 205 (Enphasis supplied). Judge Davis simlarly

observed in Jones v. State, 111 Md. App. at 485:

Ursery’'s conclusion that Congress intended the
federal forfeiture proceedings to be civil is
hi ghly persuasi ve support for our belief that
the Maryl and Legislature intended forfeiture
proceedi ngs under 8 297 to be civil. After
all, our State forfeiture provisions “mrror,
and were largely adopted from a conparable
Federal forfeiture law, 21 U.S.C. § 881(a)(4)
and (a)(6).”

In Aravani s v. Sonerset County, 339 MI. 644, 655, 664 A 2d 888

(1995), Judge Bell (now Chief Judge Bell) observed:
[ T] he construction of the federal statute is

persuasive as to the neaning of the Maryl and
statute.

D. The Legislative Scheme of § 297

Section 297 is a conprehensive drug-related forfeiture schene.
After subsection (a) provides an extensive list of definitions,
subsection (b) catal ogues the “property subject to forfeiture” and

lists ten separate categories. Subsections (b)(1), (2), and (3),
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covering controlled dangerous substances thenselves, the raw
materials going into their mnufacture, and property used as
containers for the controlled dangerous substances, essentially

deal with the forfeiture of contraband per se, a type of forfeiture

that One 1958 Plynmputh Sedan did not presune to cover in its
analysis. As a universally recognized principle it has never been
deened punitive to confiscate (and to destroy) itenms in which an
individual is forbidden by law to have any property interest
There is no Maryland case |law dealing with forfeiture under these
t hree subsecti ons.

It is subsection (b)(4) that concerns us in this case. | t
provides for the forfeiture of all *conveyances including aircraft,
vehicles or vessels, which are used, or intended for use, to
transport, or in any manner to facilitate the transportation, sale,
recei pt, possession, or concealnent of” controlled dangerous
subst ances. As a category, this grouping basically deals wth
instrunentalities of crine.

The case law interpreting this subsection is legion. Prince

George’s County v. Blue Bird Cab, 263 M. 655, 284 A 2d 203 (1971),;

State v. Greer, 263 MI. 692, 284 A 2d 233 (1971);, State v. One 1967

Ford Mustang, 266 M. 275, 292 A 2d 64 (1972); Prince Ceorge’s

County v. One 1969 Qpel, 267 Md. 491, 298 A 2d 168 (1973); State v.
One 1983 Chevrolet Van, 309 Ml. 327, 524 A 2d 51 (1987); State v.

One 1984 Toyota Truck, 311 M. 171, 533 A 2d 659 (1987); 1986
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Mercedes-Benz v. State, 334 M. 264, 638 A 2d 1164 (1994); State v.

One 1988 Toyota Pickup Truck, 334 Mi. 359, 639 A 2d 641 (1994);
State v. 1976 Dodge, 65 MI. App. 482, 501 A 2d 103 (1985); State v.

One 1984 Plynouth, 67 M. App. 310, 507 A 2d 633 (1986); State v.

One 1985 Ford, 72 Md. App. 144, 527 A 2d 1311 (1987); State v. One

1989 Harl ey-Davidson Mtorcycle, 90 M. App. 445, 601 A 2d 1119

(1992); Allen v. State, 91 Md. App. 775, 605 A 2d 994 (1992); One

1988 Jeep Cherokee v. Salisbury, 98 M. App. 676, 635 A 2d 21

(1994); One 1984 Ford Truck v. Baltinore County, 111 M. App. 194,

681 A 2d 527 (1996); Jones v. State, 111 M. App. 456, 681 A 2d

1190 (1996); Thonpson v. Gindle, 113 Ml. App. 477, 688 A 2d 466

(1997); Boyd v. Hickman, 114 M. App. 108, 689 A 2d 106 (1997);

Howard County v. One 1994 Chevrolet Corvette, M. App.

_A2d__ (1998).

Subsection (b)(5) concerns “books, records, and research” used
or intended for use in violating the anti-drug laws. The utility
of such itens is initially evidentiary, although they m ght
possi bly be characterized as instrunentalities of the crine. There
sinply seens to have been a statutory determnation that such itens
will not be returned to a defendant or anyone else followng a
conviction or an acquittal. There is no Maryland case interpreting
this subsection

It is subsection (b)(6), dealing basically with the forfeiture
of noney (but including weapons), that has been second only to

subsection (b)(4) in generating litigation. Procedurally, all such
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itens “found in close proximty to contraband controll ed dangerous
substances, etc.,” are presuned forfeitable and the “burden of
proof is wupon the claimant of the property to rebut this
presunption.” Wth respect to the cash at |east, the category
inplicates the notion of the proceeds of the drug-related crine.

Gatewood v. State, 268 M. 349, 301 A 2d 498 (1973); Prince

CGeorge’s County v. Vieira, 340 M. 651, 667 A 2d 898 (1995);

Ewachiw v. Dir. of Finance, 70 Md. App. 58, 519 A 2d 1327 (1987);

State v. Walls, 90 Md. App. 300, 600 A 2d 1165 (1992); Jones V.

State, 111 M. App. 456, 681 A 2d 1190 (1996).

Subsection (b)(7) deals wth drug paraphernalia, alnost
certainly another instance of contraband per se. Subsection (b)(8)
deals with sone esoteric commercial subtlety, and subsection
(b)(10) deals with anything of value that was either part of a
narcotics exchange or “proceeds traceable to such an exchange.”
None of these three subsections has generated any case | aw

Subsection (b)(9) deals with real property used in connection
wth the narcotics traffic or deemed to be the proceeds of
narcotics trafficking. The single case interpreting that subsection

has been Aravanis v. Sonerset County, 339 Mi. 644, 664 A 2d 888

(1995).
Sevent een additional subsections, covering nine tightly packed

pages of the Maryland Code, follow and spell out elaborate
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procedures governing the various kinds of forfeitures covered by 8
297.
E.  The Civil In Rem Character of § 297
Fromthe tinme of the first enactnment of 8§ 297, the Court of
Appeals and this Court have consistently held that a forfeiture
proceedi ng under 8 297 is a civil in remaction. The first occasion
the Court of Appeals had to interpret the new forfeiture law was in

Prince George’s County v. Blue Bird Cab, 263 Ml. 655, 284 A 2d 203

(1971). In that opinion, Judge Di gges stated enphatically:

Forfeiture t oday, unl ess ot herw se
specifically provided by statute, is a civil
in remaction.

263 Md. at 659( Enphasis supplied). Three days |ater, the Court of

Appeal s handed down another decision interpreting 8 297 in the case

of State v. Geer, 263 MI. 692, 284 A 2d 233 (1971). Again, it was
Judge Di gges who spoke for the Court:

[T]he petition here cannot be filed and
granted as an adjunct to a crimnal case.
Forfeiture, unl ess specifically provided
otherwse by statute, is a civil in rem
proceedi ng, separate fromany crimnal action
and it is of little significance whether there
is a crimnal conviction.

263 Ml. at 694 (Enphasis supplied). Those apparently absolute

statenents made in the Blue Bird Cab and G eer cases nust, of

course, be constitutionally qualified by the Suprenme Court’s

decision in United States v. Ward that occasionally a “statutory
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schene [may be] so punitive either in purpose or effect as to
negate that [legislative] intention.”

In Allen v. State, supra, Judge Cathell clearly stated:

The statutory schene al so indicates that
section 297 is civil.

91 Md. App. at 786. Chief Judge WIner nade the sanme point in 1984

Ford Truck v. Baltinore, supra:

Under the two-part test set forth in 89
Firearnms and applied in Usery, we find that
forfeiture proceedings under § 297 were
intended by the Maryland Legislature to be
civil rather than crim nal

111 Md. App. at 205. That conclusion was based in part on Usery’s
determnation with respect to the anal ogous provisions of 21 U S. C
§ 881:

[ S]ection 297 was adopted largely from the

federal forfeiture law, 21 U S.C. 8§ 881, and

t he Suprene Court has found in analyzing § 881

that “[t]here is little doubt that Congress

intended these forfeitures to be civi

proceedings.” Usery, 116 S. C. at 2147.
111 Md. App. at 206.

In Jones v. State, 111 M. App. 456, 485, 681 A 2d 1190

(1996), Judge Davis spoke for the Court:
[We hold that the Miryland Legislature
intended the forfeiture proceedi ngs under 8§
297 to be civil.

See also 1986 Mercedes-Benz v. State, 334 M. at 273 (“A forfeiture

proceeding is a civil action in rem?”); Ewachiw v. Dir. of

Fi nance, 70 Ml. App. at 67 (“[l]t is clear that the proceeding
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under this forfeiture statute is a civil in remaction. The action
iIs not in personam agai nst Ewachiw hinself; it is in rem agai nst

the all eged contraband per se.”); Thonpson v. Gindle, 113 M. App.

at 483 (“Forfeiture, although generally sought as a result of a

crimnal matter, is a civil in remproceeding.”); Boyd v. Hi ckman,

114 Md. App. at 119 (“Section 297 is a civil in rem forfeiture

statute.”); Howard County v. One 1994 Chevrolet Corvette, M.

App. at  (“[A forfeiture action is a civil in rem
proceedi ng.”).

The Maryland cases have, noreover, not sinply held that
forfeiture under 8 297 is a civil in rem proceeding but have
substantiated those holdings with solid reasoning. Utilizing the

Suprene Court’s two-part test of United States v. Ward (a case with

broad applicability beyond the Double Jeopardy d ause), Judge

Wlner in One 1984 Ford Truck exam ned 8 297 in various respects.

1. The Use of the Civil Burden of Persuasion

In addition to noting that 8 297 has historically been viewed
as civil, he pointed out that the civil burden of persuasion has
i nvari ably been applied to 8 297 proceedi ngs:

That the Legislature intended the
proceedings to be civil is evident in several
respects: (1) as wth the statutes
scrutinized in WUsery, proceedings under § 297
are in rem proceedings and in rem proceedi ngs
have been traditionally viewed as civil
pr oceedi ngs; (2) the standard of proof
appl i cabl e in forfeiture actions IS
pr eponder ance of the evidence.
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111 Md. App. at 205-06.
Judge Digges had referred to this characteristic of §8 297 as

early as Prince George’s County v. Blue Bird Cab:

[ T] he burden of proof necessary to sustain it,
[is] a nere preponderance of the evidence and
not proof beyond a reasonabl e doubt.

263 Md. at 659. See also 1986 Mercedes-Benz v. State, 334 MI. at

274 (“[T] he burden of proof necessary to sustain a forfeiture is by

a preponderance of the evidence.”); Ewachiwyv. Dr. of Finance, 70

Md. App. at 69 (“[T]he Court of Appeals has regularly held the
‘mere preponderance of the evidence’ to be the appropriate burden

of persuasion in these forfeiture proceedings.”); Allen v. State,

91 Md. App. at 786 (“The standard of proof necessary to sustain a
forfeiture action by the State is that of a nere preponderance of
the evidence rather than the crimnal standard of proof beyond a

reasonabl e doubt.”); Howard County v. One 1994 Chevrolet Corvette,

M. App. at __ (“[T]he burden of proof necessary to sustain

a forfeiture is that of a preponderance of the evidence.”).

2. The Forfeiture Forum Is a Civil Court

In State v. Greer, 263 MI. at 694, Judge D gges had noted that

forfeiture was not “an adjunct to a crimnal case” and nust be
mai ntai ned as a separate action in a civil court. In State V.
VWlls, 90 Md. App. 300, 600 A 2d 1165 (1992), this Court picked up

that thene fromState v. G eer and held that a forfeiture could not

be ordered as part of the crimnal trial but that a separate
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proceeding was required. W further held that such a proceeding
could not be filed in the crimnal court but had to be filed in a
civil court. In that case, Judge Rosalyn Bell spoke for this
Court:

[T]he crimnal court was without jurisdiction
to hear Walls’s petition for return of his
money. It has long been held that forfeiture
is acivil in remproceedi ng agai nst property,

unconnected with any crimnmnal pr oceedi ngs
agai nst the owner or holder of the property.

Because Wall s’ s basis for return of the noney
seized fromhimwas Art. 27, 8 297(d)(3)(ii),
and because 8§ 297 sets forth the statutory
scheme for forfeitures, it is clear that
Walls's petition in this case should have been
filed in a separate civil proceedinag.

90 Md. App. at 305-06 (Ctations omtted; enphasis supplied).
State v. One 1976 Dodge, 65 M. App. 482, 484-85, 501 A 2d 103

(1985) had also pointed out the necessity for “a full hearing”
before the circuit court, as it rejected the State’'s contention
that the circuit court should sinply conduct a deferential “clearly
erroneous” or “abuse of discretion” appellate review of the
adm ni strative decision by the police conm ssioner to reconmend

forfeiture.

3. No Criminal Act Need Actually Occur

As early as Prince CGeorge’'s County v. Blue Bird Cab, 263 M.

at 659, Judge Digges had observed that a crimnal conviction was
not a necessary precondition for a forfeiture:

CGeneral ly through the country the i nnocence of
the owner is of no consequence.
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[11t makes no difference whether there i s any
conviction of a crine related to those sei zed

goods.

Forfeiture under 8 297, however, is even further renoved from
crimnality. It is not only not necessary, as it sonetines was
under older forfeiture |aws, that there be an actual conviction of
crime before a forfeiture can occur, it is not even necessary that
the occurrence of a crimnal act be proved in the forfeiture
proceeding even by a bare preponderance of the evidence. By
contrast with Maryland’s 8 297, the forfeiture law before the

Suprene Court in One 1958 Plynouth Sedan, for instance, required a

showi ng that the vehicle subject to forfeiture had actually been
“used in the illegal manufacture or illegal transportation of
liquor, etc.” (Enphasis supplied). 380 U S. at 694 n.2. Section
297(b)(4) is far broader. It covers, in dianetric contrast, al

vehi cl es and ot her conveyances “which are used or intended for use”

to transport or to facilitate the transportation, etc., of
contraband drugs. (Enphasis supplied).
This issue was squarely before the Court of Appeals in State

v. One 1988 Toyota Pickup Truck, 334 Mi. 359, 639 A 2d 641 (1994).

The owner of the pickup truck that was ultimtely ordered to be
forfeited attenpted to purchase two rocks of crack cocaine fromtwo
undercover police officers posing as sellers of narcotics. Wat
the officers gave the woul d-be purchaser, however, were “fakes” or
“l ook alikes” which were non-narcotic. Wen the purchaser went to

drive away in the pickup truck, he was placed under arrest and the
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truck was seized. H s defense to the forfeiture was that the

vehi cl e had not been used to transport narcotics. The judge who

conducted the forfeiture hearing agreed with himand di sm ssed the
forfeiture petition. The Court of Appeals reversed. Chief Judge
Murphy articulately summarized the State’'s contention that
ultimately prevail ed:

It was argued before us . . .that a notor
vehicle which is intended for use in
transporting or in any nmanner facilitating the
transportation, sale, receipt, possession, or
conceal ment of CDS is subject to forfeiture
under 8§ 297(b)., even when that vehicle
transports non-CDS purchased under the guise
of being CDS. In so contending, reliance was
pl aced upon several federal cases that have so
construed the federal forfeiture statute (21
US CA § 881) which contains provisions
virtually identical to 8 297(b); these cases
hold that a conveyance is forfeitable when it
is intended to be used to facilitate the
transportation, sale, receipt, possession, or
concealnent of CDS, even if CDS is not
actually present in the conveyance.

334 Md. at 367 (Enphasis supplied; enphasis in original).
The hol ding of the Court of Appeals was clear:

[ Bl ecause the plain |anguage of § 297(b)(4)
enconpasses an “intent” to use a notor vehicle
to facilitate possession and transportation of
CDS, we share the view of those federal courts
that such an intention to possess CDS,
believing it to be CDS, even though it is not,
is within the coverage of 8§ 297(b)(4).

| ndeed, it is crystal clear from the
stipulated facts that WIlard intended to
purchase and possess cocaine and to utilize
his notor vehicle to facilitate that goal

334 Md. at 373.
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In One 1984 Ford Truck, 111 M. App. at 206, Judge W/ ner

contrasted this broad reach of the civil forfeiture law with the
far narrower reach of the related crimnal statute:

[T]he statute reaches property used in
violation of law and those “intended to be

used” in such a manner, thus it reaches a
broader range of conduct than the crinna
statute.

(Enphasi s supplied).
Wen 8§ 297 applies in circunstances such as those, there is no
way that the forfeiture can be deemed a punishnment for a crine

that, by a fortuitous tw st of fate, never occurred.

4. An Allegedly Innocent Owner
Must Prove His Innocence

In yet another significant respect, forfeiture is not an
addi ti onal punishnment (or, necessarily, any punishnent at all)
meted out to a crimnal agent. Although Maryl and has since 1972
provided an “innocent owner” defense, an innocent owner nmay
nonet hel ess still be the party suffering the forfeiture. Even the
i nnocent owner bears the burden of filing a tinely claimfor the
return of property subject to forfeiture. As Chief Judge WI ner

noted in One 1984 Ford Truck, 111 Md. App. at 206, “[T]he property

may be subject to forfeiture without a hearing if no one files a
tinmely answer. Sect. 297(h)(6)(ii).”

In a crimnal trial, noreover, the burden of proving a
crimnal nmens rea is allocated to the State. In a 8§ 297 forfeiture

proceedi ng, by contrast, the burden of ultimate persuasion is cast
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on the party claimng to be an innocent owner to prove that

i nnocence. In State v. One 1985 Ford, 72 Md. App. 144, 527 A 2d

1311 (1987), we reversed the dism ssal of a forfeiture petition by
the trial judge for his failure properly to place that burden on
the allegedly innocent owner of a vehicle whose son, returning from
Ccean Gty, had been arrested in his nother’s car in possession of
marijuana. W stated, 72 Mi. App. at 147-48:

The | egislative schene is clear. W hold
that once the illicit use of the vehicle is
shown, the vehicle is presunptively subject to
forfeiture and the burden of proof is upon the
owner to denonstrate entitlenent to an
exenption from that presunptive forfeiture
The burden here was upon Jean Marie duck to
show 1) that she did not know and 2) that
t here was no reason that she should have known
that her son was wusing her autonobile to
transport, to possess, or to conceal drugs.
The summary dism ssal of the petition at the
end of the State's case relieved Jean Marie
GQuck of this burden of proof properly
all ocated to her. Jean Marie d uck may well
have been able to denonstrate her entitl enent
to an exenption fromthe forfeiture statute,
but she could well have been subjected to
cross-exam nation about know edge of her son’s
drug history and about awareness of his then-
present condition with respect to drugs.

[ The owners erroneous position] betrays the
m st aken belief that the burden is allocated
to the State to prove know edge rather than to
the owner to prove |lack of know edge. The
State, in this case, was prejudiced by being
erroneously saddled with a burden of proof
that should not rightfully have been placed
upon it.

(Enphasi s supplied).

5. The Significance of § 297's Characterization as “Civil”
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Goes Beyond the Double Jeopardy Clause

Al t hough sone of the nore recent Maryland forfeiture decisions

have, as a direct response to the Hal per—Kurth Ranch-Austin flare-

up, analyzed the fundanmentally civil in remcharacteristics of a §
297 forfeiture in the context of the Double Jeopardy O ause, the
basic characterizations are by no neans that narrowWy limted.

Ewachiw v. Director of Finance, 70 Ml. App. 58, 519 A 2d 1327

(1987), by contrast, was a case where the dispositively civil
rather than crimnal, nature of § 297 was exam ned in the context
of the general Due Process O ause of the Fourteenth Anendnent.
Under 8§ 297(b)(6), any <cash “found in <close proximty to
contraband” drugs is “presunmed to be forfeitable” without the State
being required to prove anything else. “The burden of proof is
upon a claimant of the property to rebut this presunption.” On
appeal from a forfeiture order, BEwachiw clained that § 297
unconstitutionally deprived himof his due process right to have
the State prove the case against him In rejecting that
contention, we stressed the civil nature of a 8 297 forfeiture
pr oceedi ng:

The legal answer is that this is not a

crimnal case. In re Wnship and all of its
progeny are concerned only wth crimnal
pr osecuti ons. Per meat i ng t he entire

discussion in In re Wnship is the specia
protection gi ven to def endant s facing
conviction for a violation of the crimna
law. The holding of In re Wnship, which is
the doctrinal point of departure for this
entire body of law, is that “the Due Process
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Cl ause protects the accused agai nst conviction
except upon proof beyond a reasonabl e doubt of
every fact necessary to constitute the crine
wth which he 1is charged.” By way of
contrast, it is clear that the proceeding
under this forfeiture statute is a civil in
rem action. The action is not in personam
agai nst Ewachiw hinself; it is in rem against
the all eged contraband per se.

If the statute casts . . . the burden of
ultimate persuasion upon the owner of the
property subject to forfeiture to provide an
expl anation for the presence of the cash which
is not only theoretically believabl e but which
is actually believed by the fact finder, that
burden woul d be conpatible with the tone and
stated purpose of the forfeiture statute.

70 Md. App. at 67-68. (G tations omtted; enphasis in original).
The civil or crimnal character of a forfeiture proceeding is
not a chanel eon that randomy changes color as it neanders through

the various provisions of the Bill of Rights.

XIV.
Conclusion

Under currently prevailing criteria as to what is civil and
what is crimnal, courts no |onger presune, sua sponte, to pin the
hybrid |abels of *“quasi-crimnal” or “partly punitive” on
forfeiture proceedings and to attach constitutional protections on
t he basis of such labeling. The guiding principle, rather, is one
of essential judicial deference to |legislative intent as to 1)what
is civil, 2) what is crimnal, and 3) what shall be the procedural

and constitutional consequences of such |egislative determ nations.
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What ever nmay have been the status of other forfeiture
proceedi ngs, past or present, here or abroad, it is denonstrably
evident that the CGeneral Assenbly of Maryland intended Art. 27, 8§
297 to be a civil in remproceeding. There is a total absence of
the required “clear proof” that Maryland' s “statutory schene [is]
SO punitive either in purpose or effect as to negate that
intention.” The undiluted civil status of the proceedi ng before us
is a given.

On that basis, we hold that the Exclusionary Rule of Mapp v.

Chio does not apply to a civil in rem forfeiture proceeding

pursuant to 8 297. Although many | ower court decisions, state and
federal, have uncritically assunmed that the Exclusionary Rule would
apply to all forfeiture proceedings, the Suprene Court has never
held it to apply to a proceeding of an unquestioned civil and in
remnature. We rely in this regard on the Supreme Court deci sion

of United States v. Janis. In that case, expressly aware of One

1958 Pl ynouth Sedan that had been deci ded el even years before, the

Suprene Court nonethel ess stated in absolute terns:

IN THE COVPLEX AND TURBULENT HI STORY OF
THE [ EXCLUSI ONARY RULE], THE COURT NEVER HAS
APPLIED IT TO EXCLUDE EVI DENCE FROM A ClVIL
PROCEEDI NG, FEDERAL OR STATE

428 U. S. at 447 (Footnote omtted; enphasis supplied).
The Court of Appeals has read the Suprene Court’s approach to
the application of the Exclusionary Rule precisely as we now read

it. In Chase v. State, decided twenty-two years after One 1958
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Pl ynobuth Sedan and expressly recognizing the existence of that

case, the Court of Appeals decl ared unequivocally:

THE | VPRI MATUR OF THE SUPREME COURT ON
THE APPLI CATI ON OF THE EXCLUSI ONARY RULE HAS
BEEN CONFINED TO CRIM NAL TRIALS, and within
those trials, to the prosecution’s case in
chief on the nerits of guilt or innocence.
309 Md. at 245-46 (Enphasis supplied).

In this case, the trial judge erroneously applied the
Exclusionary Rule and excluded all evidence of the 535 granms of
hi gh- grade cocaine found, along with its packaging, in the 1995
Corvette that is the subject of this forfeiture action
Accordingly, he dismssed the State’s conpl aint seeking forfeiture.
That judgnment is hereby reversed and the case is remanded for

further proceedings.

JUDGVENT REVERSED, GOSTS TO
BE PAI D BY APPELLEE
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