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On January 5, 1996, the Circuit Court for Baltinore County
i ssued a judgnment declaring Gty of Baltinore Odinance No. 128 of
the 1992 Council manic Session preenpted by State environnental
| aws. The court granted summary judgnent in favor of appell ee The
New Pul aski Conpany Limted Partnership, and the Mayor and City
Counci|l of Baltinore appealed. The principal issue presented for
our review is restated as foll ows:

Whet her Ordinance No. 128 is preenpted by
State environmental | aws.

FACTS

The New Pul aski Conpany Limted Partnership (Pulaski) owns and
operates a solid waste incinerator (lncinerator) |ocated on Pul aski
H ghway in Baltinore City. Baltinmore Cty (CGty) built the
Incinerator in 1956 and owned and operated it until 1981 when the
City sold the Incinerator to Pul aski.

Pul aski and the City entered into a Waste Di sposal Service
Agreenment (WDSA) on May 6, 1981 for a termof fifteen years whereby
Pul aski woul d di spose of municipal waste. 1In addition, the Gty
retained three five-year options to renew the WDSA Upon
expiration of the WDSA, Pul aski would own the Incinerator for the
remai ning period of a fifty-year G ound Lease and be responsible
for operating costs. During the term of the WDSA, however, the
City was responsible for one hundred percent of the operating,
mai nt enance, and i nprovenent costs. In 1985, the WDSA was anended

to reduce the City's responsibility to eighty-five percent of the
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costs and to permt Pulaski to build a fifth furnace at the
| nci nerat or.

I n January 1993, Pul aski and the Maryland Departnent of the
Environment (MDE) entered into a Consent Order to establish a
conpliance schedule for the Incinerator's air em ssions. On My
11, 1994, MDE issued another order to Pul aski directing Pulaski to
take renedial action to bring the air quality em ssions of the
| nci nerator into conpliance with the air pollution |aws and
regul ati ons. The City estimated that in order to bring the
I ncinerator into conpliance, the <cost of retrofitting the
| nci nerator would be $60-$100 million.

According to the WDSA, Pul aski was required to notify and get
the approval of the Gty for all inprovenents to the |ncinerator.
In a May 8, 1992 |letter from George G Balog, the Director of the
Departnment of Public Wirks (Director or Public Wrks), the Cty
stated that it was not "practical or technically conpetent to take
any action to retro-fit" the Incinerator, and the Cty would not
rei mburse Pulaski for any expenses taken to retrofit the
| nci nerat or. Based on the Drector's assessnent, Pulaski
recommended that a new solid waste, waste-to-energy facility be
built. Pul aski clains that public opposition to the proposed
waste-to-energy facility existed, and as a result, Bill No. 54,
whi ch places a noratoriumon new incinerators, was introduced at a

session of the Gty Council. On July 18, 1992, Bill No. 54 passed
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and becane effective on August 7, 1992 as Ordinance No. 128 (the
Mor at ori unj .

The Moratorium prohibits the construction, reconstruction,
repl acenent, and expansion of incinerators within Baltinore City
for a period of at |east five years. |If the Cty does not reach
its goal of recycling forty percent of its solid waste by 1997, the
Moratoriumw || automatically be renewed for another five years or
until the Gty reaches its recycling goal. The ostensible purpose
of the Moratorium provided in 8 1 of the law, is to allow the
devel opnent and i npl enent ati on of environnmental |y sound
alternatives to burning solid waste, such as recycling, source
reduction, and conposting. The Mratorium also states that
devel oping these alternatives will help the State achieve its
mandat ed recycling goals and benefit the health and wel fare of the
residents of Baltinore GCity.

The Moratorium provides a narrow exenption to the ban on
incinerators "if the Director of Public Wrks certifies in a
witten report . . . that such construction, replacenent or
expansion is necessary to serve the public interest in the
efficient, economc, safe and environnentally sound disposal of
solid waste, the Cty Council by ordinance may approve such
construction, reconstruction, replacenent or expansion.” The
Moratorium al so provides in 8 3b that "[n]othing contained herein
shal | abrogate any permttee's responsibility to conply with | ocal,

state or federal laws relating to pollution controls and any
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construction, reconstruction, i npr ovenent or r epl acenent
necessarily associated therewith."

Thus, Pulaski sought certification to construct a new
i nci nerator from Bal og. On May 5, 1994, Balog certified to the
Cty Council that it was his opinion that the new Pul aski
i ncinerator was necessary to serve the public interest in the
efficient and environnentally sound di sposal of solid waste. Bill
No. 846 was introduced in the Cty Council to lift the Mratorium
for Pulaski, but it was not approved.

Pul aski, believing that the Gty's actions in refusing to pay
to retrofit the Incinerator and banning construction of a
repl acenment incinerator deprived Pul aski of "any realistic nmeans of
conplying with the MDE Orders," sued the City in Decenber 1993 for
breach of the WDSA and for illegally enacting the Mratorium
Pul aski voluntarily withdrew its conplaint in January 1994. The
parties entered into a Settlenent |nplenentation Agreenent (SIA) on
May 3, 1996 that termnated the WOSA. The SIArelieved the Gty of
its obligation to pay eighty-five percent of the operating costs
and extended Pul aski's ground | ease until 2071. On June 23, 1995,
Pul aski brought an action for declaratory judgnent in the Grcuit
Court for Baltinore County to strike down the Moratorium

I n accordance with Mb. CobE ANN., ENIR. 8§ 9-503, on July 21
1995, the Gty submtted its 1994-2004 Solid Waste Managenent Pl an
(SWwP) to MDE The SWWP states the City's goals and plans for

solid waste managenent. In the SWWP, reference is nade to the
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Mor at ori um MDE approved the SWWP on COctober 18, 1995, finding
that the plan satisfies MDE s requirenents and gui delines as stated
in COMAR 26. 03. 03.

On Decenber 22, 1995, the lower court granted summary j udgnent
in favor of Pulaski with respect to its action for declaratory
j udgnent, and concluded that "the Moratoriumis preenpted by state
law." The court did not decide any of the other grounds raised by
Pul aski for invalidating the Moratorium?! The trial court entered
a declaratory judgnent on January 5, 1996, declaring that the
Moratorium was null and voi d. The Gty appeals from the | ower

court's judgnent.

DI SCUSSI ON

The only issue that the Gty raises on appeal is whether the
Moratoriumis preenpted by State law. The am cus curi ae, ? however,
raises two additional issues: 1) whether the trial court |acked
jurisdiction to issue a declaratory ruling because Pul aski rel eased

the right to bring this action in the SIA and 2) whether the trial

! Pul aski also asserted that the Mratorium s adoption
(1) was not within the Gty Council's authority under the Cty
Charter; (2) was in violation of the due process provisions of the
federal and State constitutions; and, (3) granted an exception to
whi ch Pul aski was entitled.

2 The am cus curiae, Baltinmore Recycling Coalition, Inc.,
is a not-for-profit organization that pronotes environnentally
sound solid waste managenent alternatives such as source reduction
and recycling.
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court lacked jurisdiction to declare the noratorium void because
Pul aski failed to exhaust its admnistrative renedies. The trial
court decided these issues in favor of Pulaski on summary judgnent.

As a general rule, we do not consider an issue raised by an
amcus if no party to the case raises it. Eagle-Picher Industries,
Inc. v. Bal bos, 326 Md. 179, 231 n.15 (1992); Ml. Nat'l Cap. P. &
P. Commin v. Crawford, 307 Md. 1, 15 n.6 (1986). \Wen, however,
the matters raised by the amcus relate to primary jurisdiction and
exhaustion of renedies, there is an exception to this rule, and we
address those issues nostra sponte when appropriate. 1d. Wether
Pul aski released its right to bring this action is an affirmative
def ense pursuant to M. RuUE 2-323(g) (1996). Thus, we do not
review the issue of release because it is not an issue of primary
jurisdiction and was not raised by the Cty on appeal. W,
however, wi |l address the exhaustion of renedies issue raised by
t he am cus.

We hold that the trial court had proper jurisdiction to
declare the Mratoriumvoid. Pulaski exhausted any adm nistrative
remedi es available to it, pursuant to the Mratorium by seeking
certification fromthe Director of Public Wrks and approval from
the Gty Council for the new incinerator. The am cus argues that
the City should have sought a declaratory ruling from MDE on the
Moratorium before seeking judicial review, pursuant to M. Cobe

ANN., STATE Gov/' T 88 10-304, 10-305 (1995). The am cus al so asserts
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that Pul aski should have requested that MDE anmend the SWWP to
include a new incinerator pursuant to its authority under M. CoDE
ANN., ENVIR. 8 9-503 (1996). The exhaustion rule requires that
"where a statute provides a special formof renedy the plaintiff
must use that form of remedy rather than any other." Soley v.
State Commin on Human Rel ations, 277 Md. 521, 526 (1976). Neither
of the statutes cited by the am cus requires Pul aski to pursue any
remedy with MDE before seeking judicial relief. Section 10-304
states that "[a]n interested person may submt to a unit a petition
for a declaratory ruling with respect to the nmanner in which the
unit would apply a regulation or order of the unit . . . ." M.
CooE ANN., STATE Gov' T 8 10-304. The Mratorium and the SWWP are not
orders or regulations of MDE. |In addition, although M. CoDE ANN.,
ENVVR 8 9-503 gives MDE the authority to conpel a county to anmend
its SWW's, it does not provide a neans of renedy for Pulaski
Pul aski sought the only "special form of renedy available to it
under the Moratorium which was to seek an exenption to the ban on
incinerators by applying to the Director of Public Wrks for a
certification and seeking the approval of the Gty Council.

In addition, the am cus contends that Pulaski's clains were
not justiciable because Pul aski had not submtted to MDE or the
City a detailed plan to build a newincinerator, and thus, there is
no actual claim or controversy. We di sagr ee. "[ D] ecl aratory

relief should not be denied nerely because it may be prelimnary to



- 8 -
further litigation, if it termnates and decides the particular
| egal question at issue." Conmrs of Canbridge v. Eastern Shore
Public Service Co., 192 Md. 333, 341 (1949). W are not required,
nor should we use our judicial discretion, to "refuse a declaratory
judgnent nerely because it my be prelimnary to further
litigation, if it termnates and decides the particular |egal
question at issue." Kronovet v. Lipchin, 288 M. 30, 59 (1980)
(citing Canbridge, 192 Md. 333, 341). Thus, the trial court had
jurisdiction to determ ne whether the Moratoriumwas null and voi d.
We now turn to the Cty's only issue on appeal: whet her the
Moratoriumis preenpted by State environnental |aws.

The Court of Appeals stated the doctrine of preenption as
fol | ows:
The doctrine of pre-enption [sic] is grounded
upon the authority of the General Assenbly to
reserve for itself exclusive dom nion over an
entire field of |egislative concern. When
properly invoked, the doctrine precludes | ocal
| egi slative bodi es from enacting any
| egi sl ati on what soever in the pre-enpted |[sic]
field. Pre-enption [sic] may be acconplished
ei t her expressly by statutory |anguage
prohibiting local Ilegislation, . . . or
i npliedly, by other unequivocal conduct of the
General Assenbly . . . . In either case, the
focus of the inquiry nust be on whether the
Ceneral Assenbly has manifested a purpose to
occupy exclusively a particular field.
Ad + Soil, Inc. v. County Commrs, 307 M. 307, 324 (1986)

(citations omtted). In addition, the Court has considered
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secondary factors in determ ning whether preenption by inplication
exi sts:

1) whether local laws existed prior to the
enactnent of the state | aws governi ng the sane
subject matter, 2) whether the state |aws
provi de for pervasive adm ni strative
regul ation, 3) whet her the |ocal ordinance
regul ates an area in which sonme |ocal contro

has traditionally been allowed, 4) whether the
state law expressly provides concurrent
| egislative authority to local jurisdictions
or requires conpliance with |ocal ordinances,
5) whether a state agency responsible for
adm ni stering and enforcing the state | aw has
recogni zed local authority to act in the
field, 6) whether the particul ar aspect of the
field sought to be regulated by the I ocal

government has been addressed by the state
| egislation, and 7) whether a two-tiered
regul atory process existing if local |laws were
not pre-enpted [sic] would engender chaos and
conf usi on.

Allied Vending, Inc. v. Bowe, 332 M. 279, 299-300 (1993)
(citations omtted) (the State licensing schene for cigarette
vending nachines preenpted |ocal ordinances regulating the
pl acenent of vendi ng machi nes).

In the case at bar, the court found the Miratoriuminpliedy
preenpted by Maryland' s environnental statutory schenes under M.
CobE ANN., ENIR. 8 9 and related regul ations, and granted summary
judgnment in favor of Pulaski. The standard of appellate review of
a grant of summary judgnent is whether the trial court was legally
correct. Beatty v. Trailnmaster Prods., Inc., 330 M. 726, 737
(1993) (citing Heat & Power Corp. v. Ar Products & Chem cals

Inc., 320 M. 584, 591 (1990)). "Determ ning whether state
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legislation inpliedly preenpts local enactnents . . . involves
assessing whether State regulations have so thoroughly and
pervasi vely covered the subject as to conpletely occupy the field,
and whether the subject requires uniform state-w de treatnent."
Hol mes v. Maryl and Recl amation Associates, Inc., 90 Md. App. 120,
143-144, cert. dismssed sub. nom County Council v. Maryland
Recl amati on Associ ates, 328 Md. 229 (1992). It is undisputed by
the parties that the particular field of concern is solid waste
managenent. W agree that the environnental statutory schenes show
a legislative intent conprehensively to occupy the field of solid
wast e managenent, and thus, preenpt by inplication the Cty's
enact nent of the Mratorium banning solid waste incinerators.

The City contends that the Mratorium is not preenpted by
State environnental Ilaws, but that the extensive statew de
legislation in the field of solid waste managenent "manifests a
general policy of fostering |ocal control under state supervision."
The Gty argues that the statutory schenes of Title 9, Subtitles 2
and 5 do not conprehensively occupy the field of solid waste
managenent to preenpt the City Mratorium Rather, the Cty
asserts that these provisions are evidence of the intent to have
| ocal legislative involvenent in the solid waste nmanagenent field.
Moreover, the Gty posits that the statutory provisions relating to
air and water quality do not pertain to the field of solid waste

managenent, and thus, do not preenpt the Mratorium
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We begin our analysis by examning the two statutory schenes,
Title 9, Subtitles 2 and 5, cited by the Cty on appeal. These two
statutory schenes are pertinent to solid waste managenent because
they illustrate MDE s exclusive authority over the issuance of
permts required to install or alter incinerators, and ME' s
control over SWWP's of the political subdivisions of the State.
Al t hough these statutes provide for the City's® involvenment in the
permtting and planning of solid waste managenent, these entities
operate under the close regulation of MDE. The instant case is
simlar to Holnes v. Maryland Recl amati on Associates, Inc., 90 M.
App. at 150. In Holnmes, we held that these two statutory schenes
preenpted Harford County fromenacting | egislation that elim nated
a solid waste disposal facility fromits SWHFP. | d. The Court
stated that the legislative intent of the statutory schenes under
Title 9, Subtitles 2 and 5 was "to reserve to MDE the specific
subj ect matter governing the decision to issue permts to solid
waste rmanagenent facilities and to relegate to counties a
restricted role in planning.” Id. at 149.

The statutory schene under Title 9, Subtitle 5 relates to the

i ssuance of permts to solid waste managenent facilities. The

3 The pertinent statutes refer to the role of the "county."
We track the | anguage of the legislation with the understandi ng
that "county" sinply refers to the subdivision invol ved, including
Baltimore City. The definition of "county" as wused in the
ENVI RONVENTAL  ARTICLE includes Baltinore City. M. CooE ANN., ENVIR
8§ 1-101(c).
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Court in Holnmes examned MDE s authority under Title 9, Subtitle 5
to regul ate solid waste managenent through the issuance of permts
and concluded that the county's power to issue permts is mninal.
MDE is vested wth exclusive authority to issue permts for the
installation, alteration, or expansion of incinerators. MDE has
promul gated regulations regarding the issuance of permts for
refuse disposal systens, which include incinerators. COVAR
26.04.07.25. Pursuant to 8§ 9-204.1, MDE may not issue a permt to
"install, materially alter, or materially extend" an incinerator
unl ess the county has a recycling plan that has been approved by
MDE. According to 8 9-210, in order for MDE to issue a permt, the
facility nmust also neet all applicable county | and use and zoni ng
requirenents. These provisions illustrate ME s exclusive
authority in the issuance of permts for solid waste facilities.

The Gty argues that the Moratoriumis a |l and use requirenent
pursuant to 8 9-210(a)(3); however, it provides no support for this
contention. Although the Mrratoriumis nentioned in the 1994-2004
SWWP which was approved by MXE, it does not follow that the
Moratoriumis a land use requirenent, or that the State endorsed
the Moratorium Moreover, even if the Moratoriumis categorized as
a land use requirenent, it my nevertheless intrude upon an
occupied field of State |law.  Tal bot County v. Skipper, 329 M.
481, 489-91 (1993) (Title 9, Subtitle 2 relating to sewage sl udge

utilization was sufficiently conprehensive to preenpt by
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inplication a | ocal ordinance regul ating the application of sewage
sludge). Thus, the Cty's argunent does not change the fact that
the State conprehensively occupies the field of the permtting
process for solid waste facilities.

In addition, we agree with the trial court's conclusion that
pursuant to Title 9, Subtitle 5, the "CGeneral Assenbly has vested
final authority in MDE to review, approve, and demand revi sions of
all proposed county plans.” In Holnmes, the Court held "the
county's role in developing a[n] SWMPlan is |limted, and closely
supervised by MDE." Holnmes, 90 MJd. App. at 150; see al so Howard
County v. PEPCO, 319 MJ. 511 (1990) (statutory provision vesting
the Public Service Commssion wth "final authority” over
construction permts for power transm ssion |ines preenpted zoning
ordi nances regqulating the location and construction of such
transm ssion lines). Subtitle 5 requires counties to review the
plan and allows themto initiate revisions, but MDE retains final
authority to require the county to revise or anend its plan. M.
CooE ANN., ENVIR. 8 9-503(c). In addition, the statute provides that
the county nust provide a hearing and notice before adopting
revisions or anendnents to its plan. Mb. CooE ANN., ENVIR. 8§ 9O-
503(d). MDE has also pronul gated detail ed regul ati ons regardi ng
the contents of the SWF s. COVAR 26.03. 03. 03. "[ T] hese

provisions indicate MDE s strong control over county plans,
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including its ability to nodify or veto plans or anendnments of
which it does not approve." Holnmes, 90 Ml. App. at 151.

The City, however, argues that the statutory schene relating
to solid waste managenent plans under Title 9, Subtitle 5 is
evidence of the legislative purpose not to prohibit |[|ocal
| egi sl ati on. The Gty points to 8 9-503, which requires each
county to have an SWWP that is approved by MDE. The contents of
the SWWP, as prescribed by COVAR 26.03.03.03 and Mc. CooE ANN., ENVIR
8§ 9-505, require that the SWP contain a statenent of the political
subdi vision's goals and plans regarding solid waste managenent.
Al t hough the statutory schene under this Subtitle, like Subtitle 2,
requires local involvenent, we do not believe that the State
intended to vest the localities with |legislative authority. To the
contrary, the statute illustrates that even when the State has
mandat ed | ocal invol venent through the subm ssion of county pl ans,
it provides detailed regulations on the contents of the plans and
retains the authority to veto or require nodification of the plans.
See Mb. CobE ANN. 88 9-503 and 9-507; COVAR 26. 03. 03.

The Cty also contends that 8 9-502(c) contains a reverse
preenption provision. That section provides that "[a]lny rule or
regul ati on adopted under this subtitle does not limt or supersede
any other county, municipal, or State law, rule, or regulation that
provides greater protection to the public health, safety, or

wel fare." This section does not apply to the Moratoriuminvol ved
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in the instant case. In addition, we stated in Holnes that
"[s]ection 9-502(c) does not operate to allow a county to veto
state law " Hol mes, 90 Md. App. at 147 n.13. The Moratorium
usurps the State of its exclusive authority over county plans and
the relevant permtting process. Mreover, Hol nes suggests that 8
9-502(c) applies only to | and use pl anning and zoni ng ordi nances.
| d.

In our view, the two statutory schenes under Title 9,
Subtitles 2 and 5 indicate an intent of the General Assenbly
conprehensively to occupy the field of solid waste managenent. In
addition, we find further support for preenption by inplication by
exam ning the secondary factors outlined in Allied Vending, Inc.,
332 M. at 300. We already addressed several of these factors
t hr oughout our opi ni on. We exam ne the secondary factors nore
specifically below and find further support for our conclusion that
the Moratoriumis preenpted by State environnental |aws.

The first factor asks whether there was a pre-existing |ocal
law at the tine the State |aw was enacted. Al t hough the solid
wast e disposal facility permt schene does not specifically address
| ocal legislation, the Moratoriumwas not a pre-existing |ocal |aw.
Section 9-502(c) of the planning schene provides that any rule or
regul ati on adopted by MDE does not supersede any | ocal ordinance
providing for greater protection of the public health. Thi s

section, however, as discussed previously, does not indicate the
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intent of the General Assenbly to permt tenporary or permanent
noratoria on nethods of solid waste disposal. In addition,
pervasive adm nistrative regulation exists in the field of solid
wast e managenent which indicates the General Assenbly's intent to
del egate pervasive authority to MDE in the area of solid waste
managenent. See COVAR 26. 04.07, 26.03.03. W also conclude that
a ban on incinerators is not a traditional area of regulation
controlled by |ocal governnent, except for legitimate zoning and
pl anni ng reasons. In addition, the State |laws do not expressly
provi de concurrent |legislative authority to the Gty, but, in fact,
expressly state that MDE has final authority over the issuance of
permts and approval of county solid waste managenent pl ans.

Moreover, the State has not recognized the CGty's authority to
act unilaterally in the field of solid waste managenent. 1In the
i nstant case, MDE went on record to oppose the Myratorium In a
letter to Mary Pat O arke, President of the Baltinore Gty Council,
MDE stated that Maryland | aw requires each jurisdiction to provide
adequat e di sposal of nunicipal waste and "establishing a noratorium
on any one of [the] alternative systens places unnecessary
constraints on the City to properly nmanage its solid waste."
Letter from Robert Perciasepe, Secretary, Miryland Departnent of
Environment, to Mary Pat Cdarke, President, Gty Council of

Baltinmore (March 25, 1992).
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Turning to the last two secondary factors, we conclude that
the construction or alteration of new incinerators is expressly
del egated to MDE. See Mc. CooeE ANN., ENVIR 88 9-204, 9-204.1, 9-210.
Finally, under the last of the secondary factors, the Gty contends
that the Moratoriumdoes not foster a two-tier regulatory process
t hat woul d engender chaos and confusion. The Moratorium it
contends, does not <conpletely prohibit the construction of
incinerators but instead places conditions on the construction. W
conclude that the Mratorium essentially establishes a veto over
State decisions to permt or conpel the installation or alteration
of incinerators and a veto over the SWW approval process which
woul d cause confusion and frustrate State policy. The State does
not intend that counties have a veto power in the area of solid
wast e managenent. This is evident fromthe General Assenbly's 1988
amendnent to 8 9-210 which elimnated |ocal veto power over the
construction of solid waste acceptance facilities. Holnmes, 90 M.
App. at 153. After considering the primary and secondary factors,
as set forth in Alied Vending Inc., we conclude that the
Moratoriumis inpliedly preenpted by state environnmental |aw.

Furthernore, the cases relied on by the Gty, Ad + Soil, Inc.,
307 Md. 307 (the then-statutory schene relating to sewer sludge did
not preenpt |ocal zoning ordi nance because of the references to
concurrent local legislative authority) and Holiday Point v. Anne

Arundel Co., 107 M. App. 160 (1995), cert. granted 341 M. 719
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(1996) (county zoning ordinance |imting the construction of
marinas within a certain distance from shellfish beds was not
inpliedly preenpted by laws regulating water quality l|aws or
shel |l fish protection) differ fromthe instant case and Hol nes. The
statutory schenes examned in the cases cited by the Cty did not
conprehensively occupy the field at issue.

We conclude that Title 9, Subtitles 2 and 5 conprehensively
occupy the field of solid waste managenent and preenpt by
inplication the Mratorium on incinerators. The Moratorium
intrudes on the State's power to regulate and issue permts in the
area of solid waste nmanagenent by wunilaterally banning the
construction of new incinerators. Because we hold that the
Moratoriumis preenpted by Title 9, Subtitles 2 and 5, we do not
address the City's argunent that the lower court erred in
concluding that two additional statutes pertaining to air and water
qual ity vest conprehensive authority in the General Assenbly and
preenpt the Moratorium

In addition, the City, in its reply brief, argues for the
first time that the lower court erred in defining the field at
issue as "solid waste managenent." The City argues that although
t he ordinance concerns the field of solid waste nmanagenent, it nore
specifically concerns solid waste managenent planning. This issue
was not raised by the Gty inits original brief nor does it cone

in response to any argunent raised by Pulaski; thus, we do not
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address this argunent. Caks v. State, 83 M. App. 1, 11 (1990)
(The Court concluded that appellant abandoned an i ssue when he did
not discuss it in his original brief, and thus, the Court refused
to address the issue when raised by appellant in his reply brief).
In the case at bar, the Cty specifically states in its original
brief that solid waste nanagenent is the field of concern invol ved
in this case. The function of the reply brief is limted to
responding to points and issues raised in appellee's brief which,
in turn, addresses issues originally raised by appellant. Federal
Land Bank, Inc. v. Esham 43 M. App. 446, 459 (1979) ("To allow
new issues or clains to be injected into the appeal by a reply
brief would work a fundanental injustice upon the appellee, who
then would have no opportunity to reply to new issues asserted
agai nst them").

Finally, appellee suggests that we consider alternative
grounds for invalidating the Mratoriumeven though the | ower court
did not decide these issues (see n.1 infra at 5). The Court of
Appeal s and this Court have discretion to consider issues that were
not decided by the trial court but are raised on appeal if review
of the issues would avoid expense and del ay. Mb. RULE 8-131(a)
(1996) . | d. W do not believe it would be desirable in the
i nstant case to address these issues without themfirst having been
exam ned by the trial court. See Carrier v. Crestar Bank, N A,

316 M. 700 (1989).
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Thus, we affirmthe judgnment of the trial court and find that
Ordinance No. 28, the Mdratorium is preenpted by inplication by

Mb. CobE ANN., ENvIR. Title 9, Subtitles 2 and 5.

JUDGMVENT OF THE CIRCU T COURT
FOR BALTI MORE COUNTY AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



