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The issues in these consolidated appeals fromthe Grcuit
Court for Baltinore City arise out of an omnibus pre-trial O der
entered on May 16, 2001 by the Honorable Gary |. Strausberg in
mul ti pl e garni shnent proceedings initiated by the Mayor and City
Council of Baltinore (“City”) against several insurance conpanies
(“garni shees” or “insurers”) that provided liability coverage and
excess coverage to Croker, Inc. (“Croker”), a subcontractor who
instal |l ed asbestos-containing thermal insulation products in
publ i c buil di ngs.

Summary

As a result of the pre-hearing conference held pursuant to
Maryl and Rul e 8-206, this Court issued an Order calling upon the
parties to address the foll ow ng rulings:

1. Ruling on Insurers’ Mtion to Set Aside
or, inthe Alternative, to Revise the
Consent Judgnent ;

2. Rul ing on Zurich[Ilnsurance Conpany]’s
Motion for Summary Judgnent Based on the
Products Hazard Excl usi on;

3. Ruling on Utica Mitual [l nsurance
Conmpany]’s Motion for Summary Judgnent
on the Issues of Trigger of Coverage and
Al l ocation, which other Insurers joined;

4. Ruling on U S. Fire Insurance Conpany’s
Motion for Sunmary Judgnent (based on
absence of policy);

5. Rul i ng on Federal I|nsurance Conpany’s
Motion for Sunmary Judgnent (based on

exhaustion); and

6. Ruling on Insurers’ Mtion to Strike

3



Plaintiff the Mayor & City Council of
Baltinmore’s Jury Demand.

W hold that in garni shnent proceedi ngs, sunmary judgnent in
favor of a particular garnishee is a final judgnment as to that
garni shee. W shall deny the garni shees’ notion to dismss the
City' s appeals fromthe entries of summary judgnent based on the
products hazard exclusion, on allocation, and on trigger of
cover age.

We shall dismss the City s appeals fromthe order striking
its jury request, and fromthe court’s refusal to deny
garni shees’ request to reopen the consent judgnent. W shal
al so dism ss the cross-appeals filed by Uica Mitual.

We concl ude that the products hazard exclusion applies to
clains of negligent failure to warn, and therefore affirmthe
entry of summary judgnent in favor of American Guarantee and
Liability I nsurance Conpany and Zurich on that issue, as to
primary and unbrella policies for the period from Septenber 5,
1979 through Septenber 5, 1980, and the primary policy for the
period from Septenber 5, 1980 to June 2, 1981. W vacate the
entry of summary judgnent as to the Zurich unbrella policy for
the Septenber 5, 1980 to Septenber 5, 1981 period, because of a
significant discrepancy in the record with regard to the correct

policy nunber for the products hazard exclusion, and remand this



issue to the circuit court for further consideration.?

We conclude that an injury-in-fact/continuous trigger of
coverage is applicable for long termand conti nui ng damage posed
by the installation and continued presence of asbestos in
bui | di ngs, and shall therefore vacate the circuit court’s
judgnent in favor of insurers whose coverage began after Decenber
31, 1980. W remand this issue for further proceedi ngs
consi stent with our opinion.

We conclude that liability for the danages clainmed in this
matter shall be allocated -- on a pro rata basis fromthe
perspective of time on the risk -- anong triggered primary
I nsurance policies and periods of self-insurance (viz., when
Croker was either “self-insured” or chose not to buy products
liability coverage that was available). W shall so affirmthe
entry of summary judgnent in favor of Federal Insurance Conpany
on the issue of exhaustion because we have determ ned that as a
matter of |law that, under an appropriate allocation and

hori zontal exhaustion rule, Federal’'s excess policy will not be

1Summary judgment was granted in favor of Zurich on the basis of the
products hazard exclusion for only part of its Septenmber 5, 1980 to September 5,
1981 policy period. The interval from June 3 to September 3, 1981 was not
embraced by this order because Zurich apparently provided products liability
coverage for this time. But the circuit court, inits decision to enter sunmary
judgment on the manifestation and trigger of coverage issues, absolved from
liability those insurers whose coverage periods began after Decenmber 31, 1980.
The net effect was to end the litigation with respect to Zurich.
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reached. 2
Background

These appeal s represent yet another chapter in asbestos-
abatenent litigation that commenced on Septenber 24, 1984, when
the City sued nunmerous entities deened responsi ble in some manner
for the installation of asbestos-containing building materials
(ACBMs) in certain city buildings.® According to the Cty, the
vari ous defendants should be held responsible for the cost of

renoval , managenent, abatenent or renedi ation of ACBMs.* Wth

’ln reaching this conclusion, we have not relied upon the Appendi x that has
been attached to Federal’'s brief, and we hereby grant the City's motion to strike
this document.

SMayor & City Council of Baltimore v. Keene Corporation, et al., Case. No.
84268068/ CL25639. The circuit court docket sheet reflects 63 defendants. The
City claimed entitlement to punitive and compensatory damages under theories of
strict liability, negligence, breach of warranties (express and inplied),
nui sance, fraud, and civil conspiracy. On March 8, 1989, the City filed an
Amended Conpl ai nt.

“This type of litigation has been described as follows:

Until roughly the md-1970s, the use of asbestos-
containing material for fireproofing and soundproofing
was an accepted, and often required, specification in
bui |l di ng construction. |In the |last decade, however, the
wel | -recogni zed utility of these products has been
over shadowed by the potential health hazard to human
bei ngs exposed to asbestos fibers. Concern over the
effects of exposure to asbestos fibers has resulted in
a maze of Federal and State regulations requiring |oca
educational facilities and other public building owners
to identify the presence of asbhestos in their buildings
and take corrective measures to contain or renmove the
asbestos products from their buil dings. See, e.g., 20
U S.C. 8§ 3601 et seg. (1988); 40 C.F.R. §8 763 (1990);
I'l. Rev. Stat. 1985, ch. 122, par. 1401 et segq.

These regulations have resulted in mass litigation
brought by these building owners against the whole
"asbestos i ndustry" to recover the costs associated with
the inspection, removal from and/or replacement of
asbestos in their buildings.



the parties’ consent, the circuit court divided the case into
separate proceedi ngs based on the nature of the asbestos product

that had been installed: “Goup |I” involved surface treatnent
products; “Goup Il” involved thermal insulation products; and
“Goup II'l” involved flooring materials.® The Goup Il
litigation settled prior to trial.

On June 5, 1992, a jury returned verdicts in favor of the
City against three of the Goup | defendants — United States
Gypsum Conpany, Hanpshire Industries, |Incorporated and
Asbest ospray Corporation,® awarding (1) conpensatory damages
agai nst all three defendants in the amount of $17, 208, 807.14, and
(2) punitive damages in the aggregate anmount of $6, 000, 000
agai nst United States Gypsum ($4, 000, 000) and Asbest ospray

(%$2,000,000). The circuit court entered a final judgnent on that

verdict, and the defendants noted appeals. While the appeals

United States Fidelity & Guarantee Co. v. Wilkin Insulation Co., 144 111.2d 64,
70-71, 578 N.E.2d 926, 929 (1991).

5Groupi ng of asbestos defendants by product types is not uncommon in the

managenent of conmpl ex asbestos litigation. See, e.g., Commonwealth v. Johnson
Insulation, 425 Mass. 650, 651, 682 N.E. . 2d 1323, 1325 (1997). Asbestos in
buil ding materials “falls into three main categories: (1) sprayed or trowel ed on
materials ...; (2) insulation around pipes ... thermal systems installation
(TSl); and (3) other m scellaneous products, such as ... tile[.]” 5 GEORGE A.
PETERS AND BARBARA J. PETERS, SOURCEBOOK ON ASBESTOS Di SEASES: MEDI CAL LEGAL AND ENGI NEERI NG
AspecTs 70 (1991). As previously recognized by this Court, “all asbestos-
cont ai ni ng products cannot be lumped together in determning their

dangerousness.” AcandS, Inc. v. Abate, 121 Md. App. 590, 631 n. 28, 710 A. 2d 944,
964 n.28 (quoting Gideon v. Johns-Manville Sales Corp., 761 F.2d 1129, 1145 (5!h
Cir. 1985)), cert. denied sub nom. Crane v. Abate, 350 Md. 487, 713 A.2d 979
(1998), cert. denied sub nom. John Crane, Inc. v. Abate, 525 U.S. 1171 (1999).

SAIl of the other Group | defendants either settled with the City or were
successful in defending the City's claims against them
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were pending in this Court, the Court of Appeals issued a wit of
certiorari.

In United States Gypsum Co. v. Mayor & City Council of
Baltimore, 336 M. 145, 647 A 2d 405 (1994), while upholding the
conpensat ory damage award and reversing the punitive damage
award, the Court of Appeals held that (1) tort renedies were
available to the City in this action for property damage,’ (2)

t he defendants were under a continuing duty to warn of product
defects after the nonent of installation and sale,® and (3) the
def endants woul d be held responsible for general “state of the

art” know edge about the hazards posed by their product.?®

The Court of Appeals had anot her occasion to conduct a
direct review of Goup | proceedi ngs when two i nsurance
conpani es, North River Insurance Conpany and United States Fire

| nsurance Conpany, as garnishees in the GCty's attenpt to coll ect
the Goup I award agai nst Asbestospray, appealed a default

judgnment.® North River Insurance Co. v. Mayor & City Council of

Baltimore, 343 Mi. 34, 680 A 2d 480 (1996).

"1d. at 158, 647 A.2d at 411.
87d. at 160-61, 647 A.2d at 412-13.
°7d. at 163-69, 647 A.2d at 414-16.

That judgment, in the amount of $10, 351, 412. 44, included the conpensatory
damages award, and a $335,981. 66 counsel fee award agai nst Asbestospray and its
counsel as sanctions for discovery violations. The Court vacated the imposition
of sanctions for the discovery violations and remanded the matter for further
proceedi ngs. The Court noted, but did not resolve, the coverage issues involved
in the litigation of that garnishment action.
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The City-Croker Settlement

The issues before us arise out of a settlenment reached in
the Goup Il litigation. One of the Goup |l defendants was
Croker, a subcontractor that installed asbestos thernal
insulation in a nunber of Baltinore City public buildings.?*?
Settl enment discussions between Croker and the City were conducted
t hroughout 1993, and the parties reached a settl enent on Decenber
29, 1993. A consent judgnent for $5,018.989.44 was filed in the
circuit court on January 4, 1994. The Gty is now attenpting to
collect this anmpbunt, plus applicable interest, fromthe insurance
conpani es that provided coverage to Croker during the period of
time that is relevant to this litigation

The Gty requested the issuance of wits of garni shnent
agai nst insurance proceeds and credits allegedly payable to
Croker by a nunber of its insurance carriers. The wits were
executed and the garnishees filed tinely answers thereto. The

City in turn replied.®® The issues thus joined, the parties

“The Group Il trial commenced on January 4, 1993, after which a jury
awarded conpensatory damages in the anmount of $4,448,665.04 and $2,600,000 in
punitive damages against Owens-Corning Fiberglas Corporation and Keene
Cor por ati on. On appeal, this Court reversed the punitive damages award and
uphel d t he judgment awardi ng conpensat ory damages. Owens-Corning Fiberglas Corp.
v. Mayor & City Council of Baltimore, 108 Md. App. 1, 670 A. 2d 986 (1996).

2A successor to Croker & Stallings, Inc., Croker is presently known as
“Bel vedere I nsulation, Inc.” See St. Paul Fire & Marine Insurance Co. v. Croker,
Inc., 21 F.Supp.2d 537, 538 n. 1 (D.Md. 1998).

BMd. Rule 2-645 governs the garnishment of property. It reads in
pertinent part:

(a) Availability. This rule governs garnishment of any
property of the judgment debtor[.] ... Property includes any
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filed a host of pre-trial notions,! and the appeal s now before

us stem from Judge Strausberg’ s rulings on certain of those

debt owed to the judgnent debtor, whether i mmedi ately payabl e,
unmat ur ed, or contingent.

(b) Issuance of writ. The judgment creditor may obtain
i ssuance of a writ of garnishment by filing in the same action
in which the judgment was entered a request that contains (1)
the caption of the action, (2) the amunt owed under the

judgnment, (3) the name ... of each judgment debtor ... , and
(4) the name ... of the garnishee. Upon the filing of the
request, the clerk shall issue a writ of garni shment directed

to the garnishee.

* * *

(e) Answer of garnishee. The garnishee shall file an answer
within the time provided by Rule 2-321. The garni shee
may assert any defense that the judgment debtor could assert.

* * *
(g) When answer filed. If the garnishee files a timely
answer, ... [and] atimely reply is filed to the answer of the

garni shee, the matter shall proceed as if it were an original
action between the judgment creditor as plaintiff and the
garni shee as defendant and shall be governed by the rules
applicable to civil actions.

* * *

Md. Rule 2-645(b), (e), (9)

4" Motion of Zurich Insurance Company and American Guarantee and Liability
I nsurance Conpany to Set Aside or, in the Alternative, to Revise the Consent
Judgment,” filed on Novenmber 24, 1999; “Cross-Mtion of the Mayor and City
Council of Baltimre to Strike the Insurers’ Affirmative Defenses which attack
t he Croker Judgnent,” filed December 21, 1999; “Defendant Utica Mutual |nsurance
Conmpany’s Motion for Summary Judgment on the lost Policy Issue,” filed January
14, 2000; “Defendant Utica Mutual I nsurance Conmpany’s Motion for Summary Judgment
on the Issues of Trigger of Coverage and Allocation,” filed January 14, 2000;
“Motion of Garnishee United States Fire I nsurance Company for Summary Judgnent,”
filed January 14, 2000; “Defendant Federal |Insurance Conpany’s Motion for Sunmary
Judgment,” filed January 14, 2000; “Zurich Insurance Conpany’s and Anerican
Guar antee and Liability Insurance Conpany’s Motion for Summary Judgnment based on
the Products Hazard Exclusion,” filed January 18, 2000; “Garnishee-Defendant
Utica Mutual Insurance Conmpany’s Motion to Strike Plaintiff the Mayor and City
Council of Baltinore's Jury Demand and Menorandum in Support Thereof,” filed
February 25, 2000.
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not i ons. *°
The Circuit Court’s January 21, 2000 Order
Zurich I nsurance Conpany, joined by American Guarantee

| nsurance Conpany, ** noved to set aside the consent judgnent, and
the City filed a Cross-Mdtion to Strike Insurers’ Affirmative
Def enses. In a Menorandum Opinion filed on January 21, 2000,
while rejecting the Gity’s argunents that (1) the carriers |acked
standing to chall enge the consent judgnment for fraud, and (2) the
garni shees were precluded fromcontesting that Judgnent by
“principles of finality,” Judge Strausberg concl uded that

Zurich is not entitled to the relief it seeks

as a matter of law as there is a genui ne

di spute as to material facts. M. Rule 2-

501. \Whether all or part of the consent

judgnent was procured by fraud or coll usion

is an open issue not susceptible to

resolution as a matter of law at this point

in tinme.

The Circuit Court’s May 16, 2000 Order
The parties continued to skirm sh over pre-trial notions.

On April 17 and May 2, 2000, Judge Strausberg held hearings on

their legal argunments. In a Menorandum Qpinion filed May 16,

SDespite that Order, and the resulting appeals and cross-appeals, a trial
date had been set for July 10, 2000. Because of Judge Strausberg’'s untinely
deat h, however, the case was reassigned to the Honorable Stuart Berger. The
Circuit Court docket reflects that after Judge Strausberg entered his May 16
Order, other insurers filed notions for summary judgment, some based on policy
exclusions simlar to those addressed by the Circuit Court in its May 16 Order

The Zurich Insurance Conpany is the ultimate parent of American Guarantee
& Liability Insurance Company. See Croker, Inc., 21 F.Supp.2d at 541.
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2000, Judge Strausberg (1) granted a majority of the garnishees’
notions for summary judgnent,!” (2) deferred ruling on Zurich's
notion to set aside the consent judgnent, (3) struck the City’'s
demand for a jury trial, and (4) denied the City's Mdtion to
Strike the garnishees’ affirmative defenses. These appeal s and
cross-appeal s fol | owed.
Jurisdiction

As a prelimnary matter, we nust determ ne whet her we have
jurisdiction pursuant to Maryl and Code (1974 and 1998 Repl.
Vol .), 88 12-301, 12-308 of the Courts and Judicial Proceedings
Article. Before the Court is a notion to disnmss the City’'s

appeals, filed by Anmerican Guarantee, Zurich, U S. Fire and St.

7judge Strausberg (1) granted the Motion for Summary Judgment filed by
Federal |nsurance Conpany, which had sought to escape i ndemity liability on the
grounds that the City had failed to denonstrate that the coverage from Federal ’s
excess liability policy would be reached, (2) granted sunmary judgment in favor
of United States Fire Insurance Conmpany in all respects, ruling that there was
no genui ne issue of material fact regarding the coverage afforded by insurance
policies that were not in evidence, and further hol ding that there was evi dence
“support[ing] the conclusion that U S. Fire did not provide coverage over the
damages at issue in this litigation,” (3) granted sunmmary judgment in part to
Zurich and American Guarantee on the basis of the “Products Hazard Exclusion” in
their primary and excess CGL policies for the coverage periods from Septenmber 5,
1979 to September 5, 1980, and Septenber 5, 1980 through June 2, 1981 (although
the period between June 3 and September 5, 1981, was not covered by the
exclusion, the circuit court found for Zurich and Ameri can Guarantee with respect
to that interval in its entry of summary judgnment on the issue of trigger of
coverage), and (4) summary judgnent in favor of Zurich and St. Paul Fire & Mari ne
I nsurance Conpany with regard to policies that covered Croker after December 31,
1980, on the ground that there was no liability for coverage periods after the
di scovery or mani festation of property damage, which occurred “at the latest” in
1981.

Judge Strausberg denied two moti ons of Utica Mutual |nsurance Conpany, the
first seeking summary judgment on the grounds that the City failed as a matter
of law to prove the existence of an insurance policy for the three year period
from Septenmber 5, 1976 through Septenber 5, 1979 (the “M ssing Policy”), and the
second urging summary judgment on the basis that the City failed to prove either
specific periods of damage or that proof of this would be technologically
infeasible (the “trigger of coverage and allocation of indemity liability
i ssues”). U.S. Fire has settled with the City.
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Paul Fire & Marine.'® According to these appellees, the Gty has
no right to note its nunmerous appeals fromnon-final judgnents
that have not resolved all of the clains against all of the
parties in this garnishment proceeding. According to the Cty,
because the garni shnment proceedi ngs have been initiated agai nst
separate insurers, and are separate and distinct from one
anot her, summary judgnent as to a particular insurer constitutes
a final, appeal able, judgnent that has effectively ended the
litigation against that insurer.'® The City also argues for
di sm ssal of the cross-appeals filed by Uica Mitual |nsurance
Conmpany fromthe circuit court’s refusal to grant Utica' s notions
for summary judgnent.
The Final Judgment Rule
Maryl and Rul e 2-602, in pertinent part, provides:

(a) Generally.- Except as provided in section

(b) of this Rule, an order or other form of

deci si on, however desi gnated, that

adj udi cates fewer than all of the clains in

an action (whether raised by original claim

counterclaim cross-claim or third-party

claim, or that adjudicates |ess than an

entire claim or that adjudicates the rights

and liabilities of fewer than all the parties
to the action:

Bappel | ees Federal |Insurance Company, Anmerican Guarantee and Liability
I nsurance Conpany, St. Paul Fire & Marine |Insurance Conpany, and National Union
Fire I nsurance Conmpany have filed or joined the Brief in Support of the di sm ssal
of these appeals.

¥I'nthe alternative, the City urges us to exercise our discretion to enter
a final judgment pursuant to Md. Rule 8-602(e). Finally, the City contends that
the Circuit Court’'s Order granting the Motion to Strike Jury Demand constitutes
an appeal abl e coll ateral order.
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(1) is not a final judgnent;

(2) does not term nate the action
as to any of the clainms or any of
the parties; and

(3) is subject to revision at any tine
before the entry of a judgnent that

adj udi cates all of the clains by and
agai nst all of the parties.

(b) wWhen allowed.- |If the court expressly
determines in a witten order that there is
no just reason for delay, it nmay direct in
the order the entry of a final judgnent:

(1) as to one or nore but fewer than al
of the clains or parties;

The Court of Appeals has recently reaffirned the well -
established rule that, subject to certain exceptions,

an appeal nmay be taken to the Court of
Speci al Appeal s under Maryl and Code, § 12-301
of the Courts and Judicial Proceedings
Article, only froma “final judgnment entered
inacivil or crimnal case by a circuit
court.” In construing that statute, we have
held that, if a ruling of the Grcuit Court
is to constitute a final judgnent, it nust,
anong ot her things, be an “unqualified, final
di sposition of the matter in controversy.”
Rohrbeck v. Rohrbeck, 318 M. 28, 41, 566

A .2d 767, 773 (1989); Davis v. Davis, 335 M.
699, 711, 646 A 2d 365, 370 (1994).

O’Brien v. O’Brien, 367 Ml. 547, 554, 790 A.2d 1, 5 (2002).

“I'n the context of multiple-claimor nmultiple-party
litigation, or both, the purpose of the [final judgnent] rules is
to avoid the costs, delays, frustrations, and unnecessary denmands
on judicial resources occasioned by pieceneal appeals.” Planning

Board of Howard County v. Mortimer, 310 Md. 639, 645-46, 530 A 2d
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1237, 1240-41 (1987).
Final Judgments in Garnishment Proceedings
Garni shnents are intended to enforce judgnents. See

Parkville Federal Savings Bank v. Maryland National Bank, 343 M.
412, 418, 681 A 2d 521, 524 (1996). “Garnishnment is a renedy
created and controlled by statute.” The Catholic University of
America v. Bragunier Masonry Contractors, Inc., 139 M. App. 277,
293, 775 A 2d 458, 467 (2001), arf’d, 368 M. 608, 622, 796 A 2d
744 (2002). It is a “statutory proceedi ng whereby a [judgnent
debtor’ s] noney or property in possession of another are applied
to paynment of the fornmer’s debt to a third person.”?°
Chromacolour Labs, Inc. v. Snider Brothers Property Management,
Inc., 66 Md. App. 320, 327-28 n. 4, 503 A 2d 1365, 1369 n. 4
(1986).

“A garni shnment proceeding is, in essence, an

action by the judgnent debtor for the benefit

of the judgnent creditor which is brought

against a third party, the garnishee, who

hol ds the assets of the judgnment debtor. An

attaching judgnent creditor is subrogated to

the rights of the judgnment debtor and can

recover only by the sane right and to the

same extent that the judgnent debtor m ght

recover.”

Bragunier Masonry Contractors, Inc. v. The Catholic University of

2°As was stated by a Pennsylvania appellate court, “garnishment is a well -
settled, viable remedy available to a judgment creditor to collect on a judgnent
fromthe judgment debtor’s insurer.” Butterfield v. Giuntoli, 448 Pa. Super. 1,

12, 670 A.2d 646, 651 (1995), appeal denied sub nom. Butterfield v. Mikuta, 546
Pa. 635, 683 A.2d 875 (1996).
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America, 368 Mi. 608, 796 A 2d 744, 752 (2002) (quoting Parkville
Federal Savings Bank, 343 Ml. at 418, 681 A 2d at 524)); see
Fico, Inc. v. Ghingher, 287 M. 150, 159, 411 A 2d 430, 436
(1980). See also International Bedding Co. v. Terminal Warehouse
Co., 146 M. 479, 488, 126 A 902, 905 (1924); see generally
Simpson v. Consolidated Construction Services, Inc., 143 M. App.
606, 795 A. 2d 754 (2002).

These appeal s present two issues that involve the nature of
garnishment litigation: (1) whether, and to what extent, a
garni shment constitutes a proceeding that is separate fromthe
“underlying action” that created the judgnent (even though a
garni shment proceeding is “filed in the same action”); and (2)
whet her the attenpts to collect property or credits of the
j udgnment debtor that are in the hands of different garnishees
constitute separate and distinct garni shnment proceedi ngs.

A garni shnent of a judgnent debtor’s property has “many of
the attributes of a separate cause of action,” and a garni shee
may respond to the wit “in a simlar manner to a defendant
pl eading in an ordinary action.” C. Brow, | NTRODUCTION TO MARYLAND
CwviL LimtaaTion, 8 6.34, 200-201 (1982). Thus, on the question of
whet her garni shnent proceedi ngs agai nst separate insurers fal
squarely within the confines of the underlying action, or are sui
generis, garni shnment has a separate character in those cases

where the purported garni shee contests the process.
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Under Maryland Rul e 2-645(g), when a judgnent creditor
replies to a garnishee’s answer to the wit, “the matter shal
proceed as if it were an original action between the judgnent
creditor as plaintiff and the garni shee as defendant and shall be
governed by the rules applicable to civil actions.” Maryland
Rul e 2-645(e) expressly provides that the “garni shee may assert
any defense that the garnishee may have to the garnishnent, as
wel | as any defense that the judgnent debtor could assert.”
According to the Honorable Paul V. Neineyer, “[t]he date of the
filing of a reply under this rule is analogous to the date that a
conplaint is filed.” Commentary on the New Maryland Rules of
Civil Procedure, 43 Mb.L.Rev. 669, 857 (1984). See also PauL V.
NEI MEYER AND LINDA M ScHUETT, MaRYLAND RuLEsS COWMWENTARY at 521 (1992).

The Court of Appeals Standing Conmmittee on Rules of Practice
and Procedure has discussed the nature of property garni shnent
proceedi ngs in cases in which the i ssue had been joined by the
judgnment creditor’s reply, in contrast to those routine
situations where attachment and garni shnent were virtually pro
forma. See Court of Appeals Standing Committee on the Rules of
Practice and Procedure, M nutes, March 12 and 13, 1982, at 37-39,
noti ng:

Several of the menbers expressed concern
about the requirenents of opening a new case.
[ Judge] N eneyer pointed out that a new case

i nvol ves additional process not required by
the current garni shnent practice.
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The Reporter comrented that the requirenent

of a new suit affords protection for the
garni shee; election of jury trial, discovery,
and all other procedural safeguards would be
avail able. M. Smth noted that in sone
counties it is current practice to docket the
gar ni shment proceedi ng as a new case agai nst
the garnishee. M. Bowen suggested that the
full panoply of process associated with a new
case will only be involved where the
gar ni shee had noney of the debtor but refuses
to disgorge it.

. It was proposed that current practice be
preserved to govern the 95% untroubl esone
garni shnents and the type of procedure
presented in this draft be reserved to govern
the 5% contested cases. ... M. Bowen

mai ntai ned that ... where the creditor
contests the response filed by the garnishee
that the probl em cases are distinguished from
the majority of garnishnments.

The next nonth, the follow ng explanatory note was placed in
the Commttee m nutes:
[ The proposed garni shrent rul e] has been
redrafted with the intent of retaining the
essence of current garni shment practice for
use in the majority of cases and of making
special provision for the few cases where
controversy between the judgnent creditor and
garni shee requires the full panoply of a
litigation action. 2!
M nutes, April 16, 1982, at 21.
We hold that sunmary judgnments in favor of some, but not
all, of the garnishees constitute appeal able final judgnments

because each garnishnent initiated against a different insurer

2'n their treatise on Maryland Civil Procedure, Professors Lynch and
Bour ne observe that “[t]here has been a right to trial by jury in Maryland in
garni shment actions.” JOHN A. LYNCH, JR., AND RicHARD W BOURNE, MODERN MARYLAND CI VI L

PrRoCEDURE § 13.6 at 957 (1993).
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constitutes a separate and distinct proceeding. Thus, a sumary
judgnment that term nates the proceedi ng against a specific
garni shee constitutes a final appeal able judgnent as to that
gar ni shee. %2
In light of our conclusion that garni shnent proceedi ngs are
separate cases, even though filed in the underlying action, we
shall deny the notions to dismss the City' s appeals fromthe
entry of summary judgnent in favor of Zurich |Insurance Conpany
and Anerican CGuarantee |Insurance Conpany, and shall review the
following rulings of the circuit court:
1. The circuit court’s entry of summary
judgnent on Federal I|nsurance Conpany’s
Motion for Sunmary Judgnment on the issue
of exhausti on;
2. The circuit court’s entry of summary
judgnent on Zurich I nsurance Conpany’s
and Anmerican CGuarantee’s notions for
summary j udgnent based on the product’s
hazard excl usi on; and
3. The circuit court’s entry of summary
judgnment on St. Paul Fire and Marine
I nsurance Conpany’s (joined by Zurich)
notions for summary judgnent relating to
trigger of coverage.
The City has al so appealed the circuit court’s May 16, 2000

decision to vacate its January 21, 2000 denial of the Mdtion to

2The City points out that none of the garnishment cases has been
consol idated by the circuit court. A consolidation of these cases would not have
been fatal to the City’s argunent. Cf. Coppage v. Resolute Insurance Co., 264
Md. 261, 263, 285 A.2d 626, 628 (1972)(separate and distinct cases consolidated
for sake of conveni ence; appeal permtted); accord Yarema v. Exxon Corp., 305 M.
219, 240, 503 A.2d 239, 249-50 (1986).
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Set Aside the Consent Judgnent filed by Zurich Insurance Conpany
and Anerican CGuarantee. Judge Strausberg had originally denied
that notion, effectively treating it as a request for summary
judgnent that required further devel opnment of the facts. On My
16, 2000, however, Judge Strausberg revisited this issue and
ruled that his earlier consideration of this question had been
premat ur e

It is true that the Gty would have a right to an i medi ate
appeal from an order vacating an enrolled judgnent. Ventresca et
ux. v. Weaver Brothers, Inc., 266 M. 398, 403, 292 A 2d 656, 659
(1972). In this case, however, the City has appeal ed a deci sion
to decide a notion to vacate. A party has no right to appeal a
circuit court’s ruling that it wll - at sone point in the future
- decide whether there is nerit in a notion to vacate a judgnent.
The parties have expended a consi derabl e anmount of effort and
argunment on this issue, but the decision to reconsider an earlier
denial of a notion to vacate judgnent is sinply not an appeal abl e
order.?* At this juncture, the consent judgnent, which the City
seeks to maintain, remains in effect. W therefore dismss the

City' s appeal of the decision to consider Zurich's “Mtion to

2|n pickett v. NOBA, 122 M. App. 566, 572-73, 714 A.2d 212, 215, cert.
denied 351 Md. 663, 719 A.2d 1262 (1998), this Court held that the denial of a
motion to revise is a final, appeal able order, but the denial of a second such
motion is not, and would not be granted in any event. Id. See People's Counsel
v. Advance Mobilehome Corp., 75 Md. App. 39, 45-48, 540 A.2d 151, 154-55, cert.
denied, 313 Md. 30, 542 A 2d 857 (1988).
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Revi se or Set Aside Consent Judgnent —Col | usion.”?
Collateral Order
The City contends that the order striking a jury trial falls

under the “collateral order” doctrine, which provides for
appel l ate review of a “narrow class of interlocutory orders [that
are] treated as final judgnments wi thout regard to the posture of
the case.” In re: Franklin P., 366 M. 306, 326, 783 A 2d 673,
685 (2001); Harris v. Harris, 310 Md. 310, 315, 529 A 2d 356,
358-59 (1987); Baltimore Police Dept. v. Cherkes, 140 M. App.
282, 298, 780 A 2d 410, 419 (2001). It is well settled that, to
fall within the [final judgnment] exception, the order appeal ed
fromnust neet four requirenents:

(1) it nust conclusively determ ne the

di sputed question; (2) it nust resolve an

i mportant issue; (3) it nmust be conpletely

separate fromthe nerits of the action; and

(4) it nust be effectively unrevi ewabl e on

appeal froma final judgnent.
In re: Franklin P., 366 Ml. at 327, 783 A . 2d at 685; Ashcraft &
Gerel v. Shaw, 126 M. App. 325, 341, 728 A 2d 798, 806 (1999).

The first three elenents are satisfied in this case. The deni al

of the jury trial “conclusively determ ned the disputed

2In light of this disposition, we |ikewise deny as noot appellant’s
“Motion to Strike ... as to Issue Number One,” as well as “Appellees’ Mdtion to
I nclude Excerpts of Ford Loker’s Deposition Transcript in the Appellate Record.”
The City will have the opportunity to argue in the circuit court that a garnishee
cannot “attack the validity of the judgment on which the attachment issues.”
Gorn v. Kolker, 213 Md. 551, 553, 133 A.2d 65, 67 (1957). While the insurers may
not maintain a collateral challenge to the consent judgnment, they may rai se that
defense in the garni shnment proceeding itself.
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question,” and clearly resolved an inportant issue that was
separate fromthe nerits. W are persuaded, however, that in
this case the denial of a jury trial will be reviewabl e on appeal
froma final judgnent.

In 01d Cedar Development Corp. v. Jack Parker Construction
Corp., 320 Md. 626, 579 A 2d 275 (1990), the Court of Appeals
di sm ssed an appeal froman order striking a jury trial,
rejecting the contention that the order to strike was a “final”
order under section CJ 12-301. The Court held that the order
striking the jury trial in that case was not “effectively
unrevi ewabl e on appeal froma final judgnent.” 320 Mi. at 632-
33, 579 A 2d at 278-79. Wiile the 0l1d Cedar Court did note that,
“[ul nder entirely different circunstances [an] order denying a
jury trial mght well satisfy the requirenents of the collatera
order doctrine,” Id. at 633 n. 1, 579 A 2d at 279 n.1 (citing
Kawamura v. State, 299 MI. 276, 473 A 2d 438 (1984)),2 we shall
hold that the denial of a jury trial in this instance does not

constitute a collateral order because the circuit court’s action

BIn Kawamura v. State, 299 M. 276, 473 A.2d 438 (1984), the Court
observed that a District Court ruling denying a jury trial “m ght well have been

appeal abl e under the collateral order doctrine ... [because] if not appeal able
until the conclusion of the District Court trial, Kawanura's claimthat he is
entitled to a jury trial in the first instance ... would effectively be lost.”

Id. at 282 n. 5, 473 A.2d at 442 n. 5. The concern in a case such as Kawamura
is that a defendant’s right to a jury trial in that crim nal case woul d al ready
have been abridged by the time he obtains a retrial after appeal. <Ccf. Mandel v.
O’Hara, 320 Md. 103, 134, 576 A.2d 766, 781 (1990) (absolute inmmunity carries with
it right to avoid trial as party defendant; review after final judgment will not
protect right; appeal will lie from denial of former governor’s nmotion for
summary judgment as coll ateral order).

22



is not “effectively unreviewable on appeal[.]” W shall therefore

dismss the City' s appeals on this issue.

Utica Mutual’s Cross-Appeals

Utica Miutual |nsurance Conpany has filed two cross-appeals
fromthe denials of two sunmary judgnent notions. The denial of
a notion for summary judgnent is nornmally not a final judgnent
fromwhi ch an appeal nay be taken. Porter Hayden Company v.
Commercial Union Insurance Co., 339 Ml. 150, 164, 661 A. 2d 691,
698 (1995). A refusal to enter sunmary judgnent does not
“finally dispose” of any matter, but instead allows the case to
proceed. See Ralkey v. Minnesota Mining and Mfg. Co., 63 M.
App. 515, 523, 492 A 2d 1358, 1362 (1985).

It is true that in limted circunstances, a refusal to enter
sunmmary judgnent may constitute an appeal able coll ateral order.?®
That exception does not apply here because the denials at hand
| ack “the characteristic of finality.” Porter Hayden, 339 M. at

164, 661 A . 2d at 698. W shall dismss Uica s cross-appeals

26| n Mandel, supra, 320 Md. 103, the Court of Appeals confronted a question
of absolute gubernatorial immunity from damages for non-constitutional torts
based on a veto of |legislative enactnents. A lawsuit was filed agai nst Governor
Mandel seeking damages arising in connection with the exercise of his

approval /veto function. The circuit court denied the Governor’s nmotion for
summary judgment that had been interposed on absolute immunity grounds. The
Court of Appeals reversed the denial, explaining that “absolute inmmunity”

protected the Governor from the ordeal of trial itself, and an appeal from a
final judgment woul d not vindicate that right. Id. at 134, 576 A.2d at 781. This
case does not present circunstances simlar to those found in Mandel, where a
privilege would have been inexorably lost had that trial been permtted to go
forward.

23



fromthe denials of its sumuary judgnent notions.?’
Motion to Strike Affirmative Defenses

The City filed a cross-notion to strike four affirmative
def enses that had been raised by the Insurers. That notion was
sunmarily denied by the circuit court.?® The circuit court’s
decision to strike the insurers’ affirmative defenses is not a
final, appeal able order. Even if the garnishees cannot overturn
t he consent judgnment in the underlying action, they are not
precl uded fromdi sputing the anmount of that judgment in the

gar ni shnment proceeding.?® W shall therefore dismss the City's

2"The Insurance Environmental Litigation Association (lIELA), as Amicus
Curiae, addresses two issues, viz. the standard of proof that nmust be met for a
pol i cyhol der to prove the nature and extent of coverage where the policy has been
| ost, and the question of allocation of liability among multiple insurers. The
former issue is rendered noot in view of our dism ssal of Utica' s cross-appea
on that issue. In light of our disposition of Utica' s cross-appeals, we shal
al so deny the City's Motion to include certificates of insurance issued by Utica
Mut ual as well as simlar documents related to coverage provided by U S. Fire
whi ch has settl ed

2The City's opening brief asserts that these defenses are, effectively,
direct challenges to the underlying Consent Judgnment that shoul d have been rai sed
in the Insurers’ notion to set aside the consent judgnent.

2I'n Renschler v. Pizano, 329 Pa. 249, 198 A. 33 (1938), the garnishee was
an insurance conmpany that initially refused to defend its policyholder in a
personal injury suit arising out of a motor accident. The judgment plaintiff
obt ai ned a verdi ct against the insured defendant. The parties to the underlying
action settled under suspicious circumstances that changed the nature of the
action so that the injuries would be covered by insurance. The plaintiff issued
an attachment. The garni shee insurance conmpany, which was aware of the suit and
declined to defend, alleged fraud in the settl ement of the underlying acti on, and
appeal ed an Order of the Court of Common Pl eas denying its application to reopen
the judgment. On appeal, the Suprenme Court of Pennsylvania upheld the | ower
court’s refusal to reopen the judgnment, as well as the trial court’s hol ding that
the garni shee had an adequate defense in the attachment proceedi ng. Although the
di scussion centers on the fact that an insurer without notice may contest a
judgment such as this, the Pennsylvania Court enphasized that “the defense of
fraud is always available to the indemitor[.]” 1Id., 329 Pa. at 254-55, 198 A.
at 36.

In Independent School District No. 197 v. Accident & Casualty Insurance of
Winterthur, 525 N.W 2d 600 (M nn. Ct. App. 1995), review denied (M nn. Apr. 27,
1995), the M nnesota Court of Appeals stated
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appeal fromthe denial of its notion to strike.
Coverage Issues
The appeal s from sunmary judgnment®*® entered in the
garni shment proceedi ngs i nvolve the issue of whether the Cty’'s
damages were excluded from coverage by “Products Hazard
Excl usi on” cl auses in Conprehensive CGeneral Liability policies,

as well as coverage of issues of “trigger,” “allocation” and
“known | o0ss.”
Products Hazard Exclusion
The City argues that sunmmary judgnment shoul d not have been
entered in favor of Zurich and Anerican Guarantee (the “Products
Hazard Motion”) on the ground that property danage is excluded by
the terns of the CG primary and unbrella policies issued to

Croker by Zurich Insurance Conpany and Anerican Guarantee and

Liability I nsurance Conpany.

When an insurer has denied that its policy affords any
coverage ... the insured may agree to have judgment
entered against it on condition the judgment is
collectible from avail abl e i nsurance. Such a judgment
is binding on the insurer if (1) the judgment was
obtained without fraud or collusion; and (2) the
settl ement on which the judgnment is based was reasonabl e
and prudent.

525 N. W 2d at 606-07 (citations omtted). The settlement must be effected in
good faith. See Continental Casualty Co. v. Westerfield, 961 F. Supp. 1502, 1504-
06 (D.N.M), aff’d sub nom. Continental Casualty Co. v. Hempel, 108 F.3d 274
(10th Cir. 1997) & 4 Fed. Appx. 703 (10th Cir. 2001); Almalgamet Inc. V.
Underwriters at Lloyds, 724 F.Supp. 1132, 1141 (S.D.N.Y. 1989).

%Summary judgment is appropriate where there is no genuine dispute as to
any material fact, and the novant is entitled to judgment as a matter of | aw.
Md. Rule 2-501(a). Our review of the circuit court’s entry of summary judgment
is plenary. See Lippert v. Jung, 366 Md. 221, 227, 783 A.2d 206, 209 (2001).
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The Policies at Issue
Croker purchased third-party Conprehensive CGeneral Liability
(CA) insurance policies froma nunber of carriers.® Anmerican
Guarantee and Liability I nsurance Conpany issued policy TOP 74-
74-079, a general liability policy to Croker for the period
Sept enber 5, 1979 through Septenber 5, 1980. The record al so
shows that an unbrella policy, No. 89-28-612, was issued to

Croker by Zurich for the period of Septenber 5, 1980 through

31Compr ehensi ve general liability insurance ordinarily provides “coverage
for third party casualty claim against a purchaser of insurance (the
‘insured’).” Hartford Fire Insurance Co. v. California, 509 U. S. 764, 770 n. 1

(1993); see generally Gelman Sciences, Inc. v. Fidelity & Casualty Co., 456 M ch.
305, 312, 572 N.W 2d 617, 620 (1998); cf. Bausch & Lomb Inc. v. Utica Mutual Ins.
Co., 355 Md. 566, 582, 735 A.2d 1081, 1090 (1999) (CGL policy primarily for third
party claims; not at all wunusual for a liability policy also to provide some
first party coverage in certain instances). The “first standard provisions CGL
[conprehensi ve general liability] policy came into being in 1940." George H

Ti nker, Comprehensive General Liability Insurance -- Perspective and Overview,
25 Fed. Inc. Coun. Q 217, 220 (1975). See Roger C. Henderson, Insurance
Protection for Products Liability and Completed Operations — What Every Lawyer
Should Know, 50 Neb. L. Rev. 415, 418-419 (1970). As stated by George H. Tinker

[t]he CGL is “general” only in contradistinction to
“autompbile.” It is “conprehensive” only in the sense
that it conmbines certain historic forms of coverage into
an i ntegrated whole, with coverage being broadly stated
in a single insuring agreement and exclusions
circumscribing the limtations of the broad grant. The
CGL i s not, and was never conceived to be, an ‘all-risk

liability policy.

25 Fed. Ins. Coun. Q at 220. Until 1973, the standard provisions of the CGL
policies had been revised on four occasions — 1943, 1955, 1966, 1973. See Weedo
v. Stone-E-Brick, Inc., 81 N.J. 233, 237 n. 1, 405 A.2d 788, 790 n. 1 (1979)
(citing Tinker). In 1977, the Insurance Services Office, Inc. (1SO), an
associ ation of donmestic property and casualty insurers, initiated revisions in
the standard CGL form Hartford Fire, 509 U.S. at 773. As a result, the CGL was
changed in 1984, with 1SO offering both “occurrence” and “cl ai ms- made” versions
and recently in 1986. After some controversy within the membership of the | SO
these fornms were withdrawn and in 1986 a “cl ai ms-made” CGL was offered. Id. See
also, James F. Hogg, The Tale of a Tail, 24 WM M TcHELL L. Rev. 515, 516 (1998).
We are concerned in this case with variants of the 1973 CGL form
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Sept enber 5, 1981.3% There al so appears a “schedul e of forns and
endorsenents” for a Policy No. 89-28-611 issued by Zurich,
effective Septenber 1, 1980. Endorsenent No. 38 excludes from
coverage “The Products Hazard [and] the Conpl eted Operations
Hazard.”

Section Il of the American Guarantee Policy, entitled
“Conpr ehensi ve CGeneral Liability Coverage with Opti mal Extended
Protection,”? provides the follow ng coverage:

The Conpany wi Il pay on behalf of the insured
all sums which the insured shall becone

| egally obligated to pay as damages because
of bodily injury or property danage to which
this insurance applies, caused by an
occurrence[.]

Policy No. TOP 74 74 079, Section Il. The policy includes the
foll owi ng definitions:

“occurrence” nmeans an acci dent, including
conti nuous or repeated exposure to
conditions, which results in bodily injury or
property danage neither expected nor intended
fromthe standpoint of the insured,

“products hazard” includes bodily injury and
property damage arising out of the nanmed
insured’ s products or reliance upon a
representation or warranty nade at any tine
with respect thereto, but only if the bodily
injury or property damage occurs away from
prem ses owned by or rented to the naned

i nsured and after physical possession of such

S2American Guarantee also issued a primary policy for the period from
September 5, 1980 through September 5, 1981. Croker purchased from Zurich an
unmbrell a policy for September 5, 1979 through Septenber 5, 1980.

8% gection |” of the TOP 74 74 079 Policy provides “General Property
Coverage with Optional Extended Protection.”
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products has been relinquished to others;
“property damage” means (1) physical injury
to or destruction of tangible property which
occurs during the policy period, including
the | oss of use thereof at any tine resulting
therefrom or (2) loss of use of tangible
property which has not been physically
i njured or destroyed provided such | oss of
use i s caused by an occurrence during the
policy period|.]

Policy No. TOP 74 74 079, “Definitions — Section I1.”

The Zurich I nsurance Conpany unbrella policy, No. 89-28-612,
provi ded coverage from Septenber 5, 1980, to Septenber 5, 1981.
Under this policy, Zurich agreed to “indemify the insured for
ultimate net loss in excess of the retained limt hereinafter
stated which the insured shall becone legally obligated to pay as
damages because of ... B. property damage ... to which this
policy applies, caused by an occurrence.”

These policies, in one formor another, purport to limt the
carriers’ obligations to indemify the insured by neans of
various exclusions.® The “purpose of the products hazard
exclusion is to exenpt products liability clainms nade agai nst the

insured fromliability coverage.” Brewer v. The Home Insurance

Company, 147 Ariz. 427, 429, 710 P.2d 1082, 1084 (App. 1985).

34As noted by the Supreme Court of |daho, “what one giveth, one can take
away,” Chancler v. American Hardware Mutual Insurance Co., 109 ldaho 841, 843,
712 P.2d 542, 544 (1985). As noted by the M chigan Court of Appeals, “[a]ln
insurer is free to define or limt the scope of coverage as long as the policy
| anguage fairly leads to only one reasonable interpretation and is not in
contravention of public policy.” Marlo Beauty Supply, Inc. v. Farmers Insurance
Group of Companies, 227 M ch. App. 309, 317, 575 N.W 2d 324, 328 (1998), appeal
denied, 459 M ch. 954, 616 N.W 2d 170 (1999).
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The Anerican Guarantee primary policy includes a “Products and
Compl et ed Operati ons Coverage” exclusion, which renoves from
coverage “bodily injury or property danmage included within the
Conpl eted Operations Hazard or the Products Hazard,” as defined
in the primary policy. The policy contains a Products and
Compl et ed Operati ons Hazards Exclusion that provides:

A.  Products and Conpl et ed Operations Hazards
Exclusion: to bodily injury or property
damage i ncluded within the Conpl eted
Operations Hazard or the Products Hazard.

The policy then refers, inter alia, to the applicable definitions
of “products hazard” and “property danmage.”
The Zurich unbrella policy also renoves from cover age:

property damage to (1) property owned by the
insured, or (2) the insured’ s products
arising out of such products or any part of
such products, or (3) work performed by or on
behal f of the insured arising out of the work
or any portion thereof, or out of materials,
parts or equi pnent furnished in connection
therewith, or (4) property rented to,
occupi ed or used by or in the care, custody
or control of the insured to the extent the
insured is under contract to provide

i nsurance therefor[.]

Zurich Unbrella Policy No. 89-28-612 “Il Exclusions.” The Zurich
policy defines “occurrence” to nean:

wi th respect to subsection (1) of the
definition of personal injury and with
respect to property damage, an accident or
happeni ng or event or injurious exposure to
conditions, which results, during this policy
period, in such personal injury or property
damage neither expected nor intended fromthe
standpoint of the insured. All ultinmte net
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| oss arising out of continuous or repeated

exposure to substantially the sane conditions

shal | be considered as arising out of one

occurrence.
Zurich Unbrella Policy No. 89-28-612 “VII Definitions” (No.) 7
“Qccurrence.” “Products hazard” includes:

personal injury and property danage ari sing

out of the insured s products or reliance

upon a representation or warranty made at any

time with respect thereto, but only if the

personal injury or property damage occurs

away from prem ses owned by or rented to the

I nsured and after physical possession of such

products has been relinquished to others[.]
Zurich Unbrella Policy No. 89-28-612 “VII Definitions” (No.) 9
“Products Hazard.” “Property Danage” is defined as “injury "to
or destruction of property.” 1d., No. 10.

Negligent Failure to Warn
In its anmended conplaint, the City asserted a negligence

action based on Croker’s alleged failure to warn of the hazards
presented by asbestos. It argues to us that a negligent failure
to warn claimis not excluded under the Product Hazards
Excl usion, and thus the CG policies extended coverage to the
clains it has asserted. According to the GCty, because the
failure to warn all egation sounds in negligence, it is outside of

t he Products Hazard Excl usion. 3

Judge Strausberg entered summary judgnent for the Insurers

°The City also argues that two of the policies in question, the primary
policy issued by Anerican Guarantee for 1980-81 and the unbrella policy issued
by Zurich for 1979-80, are not in evidence, and thus the entry of summary
judgment on these policies was in error.
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on this issue, ruling that a failure to warn of the inherent
dangers of asbestos was a factor so closely related to the
product that this claimtoo was excluded fromcoverage. This
ruling expressly relied upon Celotex Corp. v. AIU Insurance
Company (In re Celotex Corp.), 149 B.R 997 (Bankr. M D. Fl a.
1993), in which the Bankruptcy Court held that the products
hazard exclusion in the liability policies in question deleted
fromcoverage the insured’ s negligent failure to warn of the

i nherently dangerous properties of asbestos.

An injured party may assert a claimfor failure to warn of
the | atent defects of a product under theories of strict
liability, negligence, and warranty.

Maryl and has | ong recogni zed a duty on the

part of sellers to warn of |atent dangers

attendant upon a proper use of the products

they sell, where injury is foreseeable. The

standard applied in that regard, under al

three theories of negligence, breach of

implied warranty, and strict liability, has

been that stated in Restatement (Second) of

Torts 8§ 388.
DeChello v. Johnson Enterprises, 74 M. App. 228, 236, 536 A. 2d
1203, 1207, cert. denied sub nom. Albert E. Pecora Importers v.
DeChello, 312 Md. 601, 541 A 2d 964 (1988). “A product may
beconme defective because of a failure to give an adequate
warni ng.” AcandS, Inc. v. Abate, 121 M. App. 590, 702, 710 A 2d
944, 999, cert. denied sub nom. Crane v. Abate, 350 MJ. 487, 713

A.2d 979 (1998), cert. denied sub nom. John Crane, Inc. v. Abate,
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525 U. S. 1171 (1999). In Owens-Illinois, Inc. v. Zenobia, 325
Mi. 420, 601 A 2d 633 (1992), the Court of Appeals noted that in
strict liability failure to warn cases, “negligence concepts to
sone extent have been grafted onto strict liability.” 1d. at
435, 601 A 2d at 640; cf. Phipps v. General Motors Corp., 278 M.
337, 351, 363 A 2d 955, 963 (1976)(theory of strict liability not
radi cal departure fromtraditional tort concepts).

The defense of contributory negligence my be asserted in
“failure to warn” negligence actions but that defense nay not be
asserted in strict liability actions. See Zenobia, 325 Ml. at
435 n. 7, 601 A 2d at 640 n. 7; see also Russell v. G.A.F. Corp.,
422 A.2d 989, 991 n.* (D.C. App. 1980). Nevertheless, these two
theories — negligence and strict liability failure to warn — have
been described as nearly identical. 1In either instance the
failure to warn causes the product to be defective with respect
to its “latent dangerous characteristics.” In either instance,
the duty to provi de adequate warnings in essence “runs with the
product,” and remains with the seller subsequent to the sale.
Thus, the Court of Appeals has concluded that “a nmanufacturer of
a defective product has a duty to warn of product defects which
t he manuf acturer discovers after the tine of sale.” Zenobia, 325
Ml. at 446, 601 A 2d at 645.

The Court of Appeals has also stated that the continuing

duty to warn is applicable to suits for property danage. See
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United States Gypsum, 336 Ml. at 160, 647 A 2d at 412. An
installer such as Croker, who “shoul d have known” about the
danger of the ACBMs, has a duty to provi de adequate warni ngs
about that product. Fagle-Picher Industries, Inc. v. Balbos, 326
Md. 179, 198-200, 203-04, 604 A. 2d 445, 455-57 (1992). The
supplier-installer is held to the sane standard of awareness of
t he dangerous characteristics of asbestos, viz. “should have
known,” whet her the cause of action is denom nated “strict
l[iability” or sounds in negligence. See id. at 199-200, 604 A. 2d
at 455; Zenobia, 325 MJ. at 443 n. 11, 601 A 2d at 644 n. 11.

Judge Strausberg relied on the Bankruptcy Court’s decision
in Celotex because it, too, involved the nature and extent of
i nsurance coverage in an asbestos-rel ated property danage case.
There is, however, a split of authority on this issue.

I N Scarborough v. Northern Assurance Co., 718 F.2d 130 (5th
Cr. 1983), the insured, a supplier of sand, filed a third-party
cl ai magai nst two insurers, asserting a right to reinbursenent
for costs it had incurred in successfully defending a products
liability action. The district court dismssed the claim ruling
that the insurers’ policies excluded coverage of clains arising
out of the conpany’s silica products. The conpany appealed to
the United States Court of Appeals for the Fifth Crcuit, which
framed the issue as:

whet her [the] conplaint [in the underlying
action], which alleged, anong other things,

33



that [the conpany] had furnished

[plaintiff’s] enpl oyers sandbl asting nmateri al

(sand) “w thout proper instructions for its

use,” alleged a ground of liability agai nst

[the conpany] that was not excluded by the

excl usion provisions of [insurers’] policies.
Scarborough, 718 F.2d at 132. Applying Louisiana |aw, the
Scarborough Court held that a negligent failure to warn was not
excl uded by the “products hazard” excl usion. 3

In Harford Mutual Ins. Co. v. Moorhead, 396 Pa. Super. 234,

578 A . 2d 492 (1990), the Pennsylvani a Superior Court concl uded
that a products hazard exclusion did not apply to allegations of
negligent failure to warn. 1In that case, nmanufacturers of w ne
maki ng supplies marketed a sul phur strip that was designed to
prepare a vessel for use in the fernentation of grapes. The
strip would be ignited and placed inside the fernentation
container in order to kill bacteria. The custoner placed the
strip inside a former whi skey barrel, which expl oded because of
the presence of al cohol vapors. Litigation followed, wth

plaintiffs asserting, inter alia, that the defendants were

negligent in failing to warn of the dangers posed by lighting the

%6Construing the conplaint liberally, the Fifth Circuit ruled that an
assertion that a defendant had failed to provide “proper instructions” sounded
in negligence. The court then | ooked to decisions by the Louisiana Court of

Appeals in Cooling v. United States Fidelity & Guaranty Co., 269 So.2d 294
(La.App. 3d Cir. 1972), writ ref’d, 272 So. 2d 373 (La. 1973); Templet v.
Goodyear Tire and Rubber Company, Inc., 341 So.2d 1248 (La.App. 1st Cir.), writ
denied, 343 So.2d 1077 (La. 1977), and Ada Resources, Inc. v. Don Chamblin &
Associates, Inc., 361 So.2d 1339 (La.App. 3d Cir. 1978). These deci sions
persuaded the court that, under Louisiana |law, the insurers could not escape
their obligation to indemify on the basis of the products hazard exclusion. 718
F.2d at 137.
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strip.

In a declaratory action initiated by the defendants’
insurer, the trial court entered judgnent in favor of the
insured. The insurer appeal ed, contending that the “essence” of
t he underlying conpl ai nt was one of products liability, and not
negl i gence, regardl ess of how drafted. The w ne nmakers responded
that the exclusion was inapplicable in this case. The
Pennsyl vani a Superior Court agreed with that argunent,?®
expl ai ni ng:

Al'l eged negligence which does not involve the
sale of a defective product is of a type

whi ch “occurs occasionally in the course of
business and is a risk for which businesses
buy general coverage.” ... To construe a
“Products Hazard” exclusion to apply in a
suit later brought against an insured where
the product sold was not the cause of the
damage, but was merely an incidental
instrumentality through which the damage was
done, woul d defeat the purpose of purchasing
such a policy by rendering neani ngl ess nuch
of the stated coverage. ... Thus, we
conclude, as did this Court in Friestad [v.
Travelers Indemnity Co., 260 Pa. Super. 178,
393 A 2d 1212 (1978)], that the “Products
Hazar d” excl usion applies only when a
product, rather than a service, is the

al | eged cause in fact of danages or injury to
a third person.

Moorhead, 396 Pa. Super. at 242, 578 A 2d at 496 (enphasis

S7See also Keystone Spray Equipment, Inc. v. Regis Insurance Company, 2001
Pa. Super. 13 T 7, 767 A.2d 572, 574 (2001); Pennsylvania National Mutual
Casualty Insurance Company v. Kaminski Lumber Company, Inc., 387 Pa. Super. 484,
488, 580 A.2d 401, 403 (1990).
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supplied, citations omtted). Follow ng Moorhead, *® the United
States District Court for the Western District of Pennsylvania
concl uded that the Pennsyl vania Superior Court’s opinion “stands
for the proposition that an insurer nust accept a claimas stated
in the conplaint and cannot justify its decision to deny coverage
by attenpting to recharacterize the claimto fit within the terns
of the exclusion.” Devich v. Commercial Union Ins., 867 F. Supp.
1230, 1235 (WD. Pa. 1994).

I N Chancler v. American Hardware Mutual Insurance Co., 109
| daho 841, 712 P.2d 542 (1985), the Suprene Court of I|daho
reached the sane result. The plaintiff in an underlying tort
action was injured when a crane he had been operating coll apsed.
In a declaratory judgnent action against the seller’s insurance
conpany, the trial court and Idaho s internedi ate appellate court
agreed that the products hazard exclusion was applicable. The
| daho Suprene Court reversed, concluding that the exclusion did
not apply. Chancler, 109 ldaho at 847, 712 P.2d at 548; cf.
Marlo Beauty Supply, 227 Mch. App. at 319-20, 575 N.W2d at 529

(excl usion does not explicitly disavow coverage for damages

38The Moorhead Court also stated that,

[r]egardl ess of notivation or analytical justification
the fact remains that Pennsylvania courts consistently
analyze the negligence/failure to warn and strict
liability/failure to warn causes of action separately,
treating conduct-related counts apart from product-
related counts

Moorhead, 396 Pa. Super. at 250-51, 578 A.2d at 501
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resulting fromfailure to warn).

In Celotex, the debtor-manufacturer sought a declaration
regardi ng the scope of the “products hazard” exclusion in its
liability policies, and asked the court to determ ne whether the
definition of “products liability” or “products hazard” covered
liability for asbestos-related property damage. The debtor
conpany’s argunent tracks the argunent presented by the City in
t he case at bar:

Debt or asserts a distinction nust be nade

bet ween those clains founded in strict

l[iability, which requires a showing of a

defective product, and those clains alleging

nmere negligent failure to warn, which does

not require a show ng of a defect in the

product involved in the injury. ... Thus,

Debtor argues the clains are not directly

related to products liability.
149 B.R at 999-1000. The Bankruptcy Court agreed with the
i nsurance conpany, and rejected the debtor’s argunent that its
negligent failure to warn was “sufficiently renmoved fromthe
nature of its asbestos-containing products to warrant
classification as sonmething other than products liability.” Id
at 1001. The court noted Scarborough and Moorhead, but disagreed
w th those cases, expl aining:

In this case, however, the Court finds the

al | eged damages resulting fromthe failure to

warn of the dangers involved in the use of

t he asbestos-contai ning products are

sufficiently tied to the nature of Debtor’s

products to warrant denom nating the

liability as products hazard. ... The
under |l ying conplaints all ege asbestos is a
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danger ous, defective product whether used
properly or inproperly. Any liability based
upon negligent failure to warn of those

i nnate dangers is directly associated with

t he product.

149 B.R at 1001. The court stated that, in the case of
i nherently dangerous products, “it is the failure to warn of
t hose i nherent dangers that nakes the product defective and
inplicates the products hazard or products liability provisions
of the policies.” 149 B.R at 1002.

O her courts also agree with celotex. As was explained by a
Florida internedi ate appellate court:

The conpl ai nt agai nst appel l ants did not

all ege that they sold the wong product; or
that they had a duty to warn of possible
results of m suse [thereof]; or that

[ defendant] negligently failed to advise
[plaintiffs] of additional avail able

equi pnment whi ch woul d safely adapt the

[ product] for a particular use. On the
contrary, it alleged that [defendant] was on
notice of a dangerous condition created by a
product defect and did not warn of it. Thus,
even though the conpl aint does contain an

al l egation of negligent failure to warn, it
effectively alleges a bodily injury arising
out of either the naned insured s product or
reliance upon a necessarily inplied warranty
wWth respect to its fitness. The negligence
alleged is clearly that contenpl ated by the
excl usi ons.

K-C Manufacturing Co., Inc. v. Shelby Mutual Insurance Co., 434
So. 2d 1004, 1006-07 (Fla. 1st DCA 1983). See also Brewer, 147
Ariz. at 431, 710 P.2d at 1086 (negligent instructions pertaining

to product installation and failure to warn of rel ated danger
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fall within exclusion); accord, Laminated Wood Products, Co. v.
Pedersen, 76 Ore. App. 662, 671, 711 P.2d 165, 170 (1985), review
denied, 300 Or. 722, 717 P.2d 630 (1986) (claimthat insured
failed to warn of unreasonably dangerous condition and
negligently designed, nmanufactured and supplied product, alleged
damage “arising out of nanmed insured s products”). See also
Laidlaw Environmental Services (TOC) Inc. v. AETNA Casualty &
Surety Company of Illinois, 338 S.C. 43, 50-51, 524 S E. 2d 847,
851 (Ct. App. 1999); Massachusetts Insurance Insolvency Fund v.
Eastern Refractories Co., Inc., CGvil Action No. 89-4811 [1997
Mass. Super. LEXI S 589] (Suffolk Super. . July 10, 1997)
(Rouse, J.); cf. Flint v. Universal Machine Company, 238 Conn.
637, 649-50, 679 A 2d 929, 935-36 (1996) (failure to warn
all egation relates to and is part of defective workmanship
cl ai ms) .

In Fibreboard Corp. v. Hartford Accident and Indemnity Co.,
16 Cal. App. 4th 492, 20 Cal. Rptr. 2d 376 (1993), the plaintiffs
i n asbestos-in-buil dings cases sought damages based on a variety
of theories, including negligence and strict liability. 1In this
particul ar appeal, Fi breboard, a manufacturer of asbestos-
cont ai ni ng products, asked the California Court of Appeals to
overturn a trial court’s entry of sunmary judgment in favor of
the insurer on the ground that nunerous clainms were excl uded

under an asbestos products excl usion.
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Fi breboard argued to the appellate court that “clains based
on theories such as concert of action [and] failure to disclose
hazardous nature of products ... have ‘nothing to do with any
product manufactured, sold, handled or distributed by
Fi breboard’” and accordingly woul d not be subject to an excl usion
[imting indemity for products clains. The Court of Appeals
rejected that argunent, 3 expl ai ning:

Wthin the framework of the Hartford policies
and the continuum of coverage provided for
l[iability stemm ng from operations and
products, it is obvious that the traditional
products clainms in the underlying conplaints,
nanmel y, those asserting negligent testing,
desi gn, manufacture and sale; strict
liability for design and manufacturing
defects; failure to warn; breach of
warranties; msrepresentation and the |iKke,
are within the four walls of the “products
hazard” cl ause.

16 Cal. App. 4th at 502, 20 Cal. Rptr. 2d at 382.

It is true that there is a distinction between strict

The court distinguished Scarborough and Cooling:

[Almicus ... argues that any liability for failure to
warn is outside the products hazard cl ause. The two
cases which am cus curiae cites are inapposite or
suspect. In the first, Cooling ... the court concluded
that the product was not defective, and the alleged
failure to warn of the need for including safety devices
was in the nature of a general risk of doing business.
Here, the asbestos products are defective precisely
because of the absence of warning about their dangers.
The second case ( Scarborough ... ) applies Louisiana |l aw
and, accordingly, relies on Cooling.

Fibreboard Corp. v. Hartford Accident and Indemnity Co., 16 Cal. App. 4th 492,
505, 20 Cal. Rptr. 2d 376, 384 (1993).
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liability and negligence.* Wile they are not redundant causes
of action, in the context of a defective product case, under
either theory, it is the failure to warn that renders the product
defective.* W therefore hold that the products hazard

excl usion applies to clains for negligent failure to warn of the
dangers of an inherently dangerous product such as asbestos in
all of its forns.* Wether styled as “negligence” or “strict
liability,” a conplaint for failure to warn of the dangers of the
asbestos-containing materials in this case seeks to recover for
property danmage “arising out of the naned insured s products.”

W shall therefore affirmthe entry of summary judgnment in favor
of American Guarantee as to its policy No. TOP 74 74 079 for the
peri od Septenber 5, 1979 through Septenber 5, 1980, on the basis
of the products hazard exclusion. W shall also affirmthe
sunmmary judgnment in favor of Anmerican GQuarantee for the policy in
effect from Septenber 5, 1980 through June 2, 1981, and affirm
the sunmary judgnent in favor of Zurich for the unbrella policy
that had been witten for Septenber 5, 1979 to Septenber 5, 1980.

Own Products Exclusion

Osee generally Anderson v. Owens Corning Fiberglas Corp., 53 Cal. 3d 987
1003-04, 810 P.2d 549, 559 (1991).

“The failure to warn “related to the product defect.” Viger v. Commercial
Insurance Company of Newark, 707 F.2d 769, 773 (3d Cir. 1983).

“2See Laminated Wood Products Co. v. Pedersen, 76 Ore. App. 662, 671, 711
P.2d 165, 170 (1985); see also LaBatt Company v. Hartford Lloyd’s Insurance
Company, 776 S.W 2d 795, 799-800 (Tex. App. - Corpus Christi 1989, no writ)
(all egations of negligence do not convert products liability action into
negligence suit where allegations charge defect in product).
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We vacate the summary judgnent entered in favor of Zurich
with respect to the annual period from Septenber 5, 1980 to
Sept enber 5, 1981. In applying the products hazard exclusion to
relieve Zurich fromany potential indemification liability on
its unbrella policy for that period, the circuit court cited what
is generally referred to as the “own products exclusion.” As
noted by the Illinois Appellate Court, this exclusion by its
ternms does not apply to indemification for damage inflicted on

the property of persons other than the insured. See United

States Gypsum Co. v. Admiral Insurance Co., 268 Ill. App. 3d 598,
633, 643 N. E. 2d 1226, 1248-49, 205 Ill. Dec. 619 (1994), appeal
denied, 161 I11. 2d 542, 649 N.E.2d 427 (1995).

Zurich may be entitled to a judgnent in its favor, as
excl usion of coverage for this period of tinme will be controlled
by the products hazard exclusion that purportedly exists as an
endorsenment to the 1979-1980 unbrella policy. But the record
denonstrates confusion on this point, for it contains, as stated
above, a schedul e of endorsenments with a policy nunber that is
different fromthat enployed to identify the Zurich unbrella
policy. Although it is argued that the endorsenents actually
refer to Zurich No. 89-28-612, instead of 89-28-611 as witten,
the record shows that the effective dates for the docunents
differ, as do the agency or producer nunbers. There nay be a

| ogi cal explanation for these discrepancies, but the
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di screpanci es nust be resolved by the trier of fact.
Trigger of Coverage

Utica Miutual, joined by St. Paul, Zurich and Anerican
GQuarantee, filed a notion for summary judgnent on the ground that
(1) the Gty could not prove the anobunt of property damage that
occurred during its policy period, and (2) it would not be
technologically feasible to denpobnstrate such damage. Uica al so
cont ended that, because the “total anount” of property damage
occurred at the nonment of installation, damages sought by the
City were not covered by insurance policies that were on the risk
only after the asbestos was installed.*

Utica s notions were denied, but summary judgnment was
entered in favor of St. Paul and Zurich. Citing this Court’s
deci sion in Harford Mutual Insurance Co. v. Jacobson, 73 M. App.
670, 536 A 2d 120, cert. denied, 312 Md. 601, 541 A 2d 964
(1988), for the proposition that “no insurers can be liable after
mani f estation of property damage[,]” the circuit court concl uded:

Di scovery or nmanifestation of danmage occurs
on the date when appreci able property danmage
was actually di scovered or should have been
di scovered. ... [L]iability will only extend
to those insurers who provided coverage from
the date of installation until the date that
the City actually discovered or should have

di scovered, if acting reasonably, that the
Croker installed, asbestos-containing thermnal

“The latter three insurers additionally argued that they would not be
l'iable to indemmify the insured on the basis of policies whose coverage periods
commenced after the property damage became manifest.
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systens insul ati on was har nf ul

The City argues that St. Paul and Zurich were not entitled
to summary judgnent on the ground that their policies covered
peri ods subsequent to Decenber 31, 1980.% The City al so argues
that its know edge of the asbestos problemis irrelevant to the
qguestion of what Croker knew and what inpact that know edge has
on Croker’s right to indemification fromits carriers.

According to the City, the circuit court erred in applying a
trigger of coverage rule that has been discredited in Maryl and,
when it should have applied the “injury-in-fact” trigger applied
by the Court of Appeals in Harford County v. Harford Mutual
Insurance Co., 327 Ml. 418, 610 A 2d 286 (1992). According to
St. Paul Fire & Marine Conpany, Zurich |Insurance Conpany, and
Anmerican Cuarantee and Liability Insurance Conpany, the circuit
court correctly entered judgnent in their favor because their
policies took effect after the manifestation of the Gty’'s
damages in this case, and this is a “trigger of coverage”
guestion rather than a defense based on the concept of known
| oss.

We are persuaded that, while the “injury-in-fact” is an
appropriate trigger of coverage rule for asbestos-in-building

property danmages, this trigger does not preclude coverage under

4st . Paul, Zurich, and Anmerican Guarantee joined in Utica's nmotion for
summary judgment . Judgment was denied with respect to Utica, but granted in
favor of St. Paul and Zurich, specifically. American Guarantee is not nentioned
in the circuit court’s order.
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subsequent policies when there is continued exposure.
“Trigger is a legal rule designed to determ ne when a policy
must respond.” Janes M Fischer, Insurance Coverage for Mass

Exposure Tort Claims: the Debate over the Appropriate Trigger
Rule, 45 Drake L. Rev. 625, 652 (1997).

The policies do not refer to a "trigger";
"the term‘trigger’ is nerely a |abel for the
event or events that under the terns of the

i nsurance policy determ nes whether a policy
must respond to a claimin a given set of

ci rcunst ances. "

Owens-Illinois, Inc. v. United Insurance Co., 138 N.J. 437, 447-
48, 650 A 2d 974, 979 (1994) (citing Robert D. Fram End Game:
Trigger of Coverage in the Third Decade of CGL Latent Injury
Litigation, in 10th Annual |nsurance, Excess, and Rei nsurance
Coverage D sputes 9 (PLI Litig. & Adm n. Practice Course Handbook
Series No. 454, [454 PLI/Lit 9] 1993)(“Frani).
Al t hough the CGE policy is essentially a standard form

di vergent theories have been applied to the trigger of coverage.
In Owens-Illinois, the New Jersey Suprene Court reviewed a nunber
of theories for the trigger of policy coverage, stating:

The nost frequently offered theories for the

trigger of coverage are (1) the exposure

theory, (2) the manifestation theory, and (3)

the continuous-trigger theory. ... [and] [a]t

| east two other |ess-frequently foll owed

theories exist. One is the "injury-in-fact”

(or "damages-in-fact") approach, which holds

that coverage is triggered by a show ng of

actual injury or damage-produci ng event.

Under that theory, coverage is triggered by"
[la real but undiscovered injury, proved in
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retrospect to have existed at the rel evant
time * * * irrespective of the tinme the

injury becane manifest.l! ... [Alfter an
injury ... it my be inferred ... that the
harm actual |y began sonetine earlier ... [and

flinally, the “double-trigger” theory holds
that injury occurs at the tinme of exposure
and the tinme of manifestation, but not
necessarily during the intervening period.
Id., 138 N.J. at 449-51, 650 A . 2d at 980-81 (citations, footnotes
and internal quotations omtted). See also Village of
Morrisville Water & Light Dept. v. United States Fidelity &
Guarantee Co., 775 F.Supp. 718, 730-31 (D.Vt. 1991).
The divergent views on the appropriate trigger of coverage
can be explained by the fact that “third party CG policies do
not inpose, as a condition of coverage, a requirenent that the
damages or injury be discovered at any particular point in tinme.”
Montrose Chemical Corp. v. Admiral Insurance Company, 10 Cal. 4th
645, 664, 913 P.2d 878, 887 (1995). As stated by one
conment at or :
Resol ving the issue of when coverage is
triggered is inportant because only a
triggered policy potentially covers the
i njury.
Courts have concl uded that exposure, | atency,
occurrence of the injury, or manifestation —
and even conbi nations of these — will trigger
coverage. Corresponding trigger theories
foll onwed: the exposure theory, the
mani f estation theory, the triple-trigger
theory, and the injury-in-fact theory.

Lee H Ogburn, The Progression of Trigger Litigation in Maryland

— Determining the Appropriate Trigger of Coverage, its
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Limitations and Ramifications, 53 Mb. LAw Rev. 220, 222 (1994)
(“QOgburn”). According to the M chigan Suprenme Court, reference
to specific trigger paradignms “can be deceiving,” because in the
final analysis the court must apply policy | anguage in particul ar
factual contexts. See Gelman Sciences, Inc. v. Fidelity &
Casualty Co., 456 M ch. 305, 317, 572 N.W2d 617, 622 (1998);
Domtar, Inc. v. Niagra Fire Insurance Co., 563 N.W2d 724, 733
(Mnn. 1997).

I n Harford County, the Court of Appeals addressed the
trigger of coverage question under a CA policy in a case
i nvol ving property damage resulting fromenvironnmental pollution.
During the tinme period relevant to that litigation, the county
operated five sanitary landfills. For a portion of that period,
the county carried standard form CG liability insurance to
cover, inter alia, county liability for property damage cl ai ns
arising out of the operation of the landfills. The county
initially obtained “accident” policies, designed to respond to
“accidents which occurred during the policy period.” The CG
policy was revised in 1966 by the National Bureau of Casualty
Underwiters, so the policies offered to the county covered
property danage on an “occurrence” basis. Harford County, 327
Md. at 410-21 & n.1, 610 A.2d at 287 & n.1l. The policies in
guestion expired in 1982.

Upon di scovering that seepage fromthe landfills
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contam nated underlying groundwater, the county sought a
decl aratory judgnent that each insurer’s policies provided
coverage for property damage clains arising out of the seepage.
The insurers nmoved for summary judgnment on the ground that the
county failed to establish that any danage due to the |andfil
seepage and resultant contam nati on had been sustained during the
effective period of its policies. The circuit court entered
summary judgnent in favor of the insurer on the ground that any
i nsurance coverage woul d be triggered upon the manifestation of
damage, after the insurer’s policies were no | onger on the risk.
On appeal, the county argued that the “manifestation”
trigger of coverage theory utilized by the circuit court had been
rejected by a nunber of jurisdictions, and that it was contrary
to the rule established in Lioyd E. Mitchell, Inc. v. Maryland
Casualty Company, 324 Ml. 44, 595 A 2d 469 (1991). According to
the county, a “continuous” trigger of coverage applied to the
envi ronnental property danage in that case, and insurance
coverage was triggered “in each period during which damge t ook
pl ace and not only when danmage was di scovered or becane
mani fest.” 1d. at 430, 610 A 2d at 292. The insurers argued
“mani festati on” was the appropriate trigger theory for
envi ronnental clains, because there was no damage under the
policies until damage was actual |y di scover ed.

The Court of Appeals held that the circuit court erred in
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“limting the trigger of coverage to the tine of manifestation or
di scovery of the property damage,” because “occurrence” CG
policies cover “liability inducing events occurring during the
policy term” Harford County, 327 M. at 435, 610 A 2d at 294.
Recogni zing the difficulty in determ ning precisely when the

envi ronnental harm causes property danage, the Court of Appeals
concl uded that:

“[Manifestation” is not the sole trigger of
coverage in environmental pollution cases.
Rat her, ... coverage under the policies my
be triggered during the policy period at a
time earlier than the discovery or
mani f estation of the damage.

* * *

The burden to show that property damage
occurred within the coverage of the policies
is, of course, upon the insured. Whether at
any time during the policy period the
di scharge of contaminants into the soil and
underlying groundwater is of sufficient
gravity to prove detectable “property danage”
within the policies’ definition of that term
is quite likely a matter for expert
testinony. W decide nothing nore in this
case than that [the circuit court] was in
error inlimting the trigger of coverage to
the time of manifestation or discovery of the
property danmage.

Id. at 435-36, 610 A 2d at 294-95; % see also Bausch & Lomb v.

Citing Harford County, the North Dakota Supreme Court observed that
“[s]everal courts have recognized that interpreting an ‘occurrence’ policy to
provi de coverage only when an i njury or danage becomes mani fest during the policy
period unfairly transforns the nore expensive ‘occurrence’ policy into a cheaper
‘claim made’ policy.” Kief Farms Cooperative Elevator Co. v. Farmland Mutual
Insurance Co., 534 N.W 2d 28, 36 (N.D. 1995).
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Utica Mutual Ins. Co., 355 Md. 566, 587-88, 735 A 2d 1081, 1093
(1999). Harford County, 327 MI. at 436, 610 A 2d at 295.
Alternative Trigger of Coverage
The starting point for our analysis nmust be the | anguage of
the policies in question.* As set forth above, the Anerican
Guarantee CG. policy, as well as the pertinent St. Paul policies,

provi de that those carriers

will pay on behalf of the insured all suns
whi ch the insured shall becone legally
obligated to pay as damages because ... of

property danage to which this insurance
appl i es, caused by an occurrence.

Anmerican Guarantee primary Policy No. TOP 74 74 079, Section 11
St. Paul CA policy. The insuring agreenent for the Zurich
unbrella policy for the period Septenber 5, 1980 to Septenber 5,
1981, simlarly prom ses that Zurich

will indemify the insured for ultinmte net

| oss in excess of the retained [imt

herei nafter stated which the insured shal

becone legally obligated to pay as dammges

because of ... property damage ... to which

this policy applies, caused by an occurrence.

Zurich unbrella Policy No. 89-28.612.

4An insurance policy is construed as an ordinary contract, according to
“usual, ordinary and accepted neaning [of its terms] unless there is evidence
that the parties intended to enploy [them] in a special or technical sense.”
Dutta v. State Farm Ins. Co., 363 Md. 540, 556, 769 A 2d 948, 957 (2001). *“JI]t
is the function of the Court to interpret the policy and deci de whether or not
there is coverage.” Lloyd E. Mitchell, Inc. v. Maryland Casualty Co., Inc., 324
Md. 44, 56, 595 A.2d 469, 475 (1991)(citation omtted). “Maryl and does not
follow the rule that insurance policies should, as a matter of course, be
construed agai nst the insurer.” Dutta, 363 Md. at 556, 769 A.2d at 957. We nust
observe rul es of construction of ordinary contracts, and will review the policy
as a whole to ascertain the intentions of the parties. See Bausch & Lomb v.
Utica Mutual Insurance Co., 330 Md. 758, 779, 625 A.2d 1021, 1031 (1993).
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Bot h the American Guarantee and St. Paul CGA policies define
“occurrence” as an “accident, including continuous or repeated
exposure to conditions, which results in ... property danage
nei t her expected nor intended fromthe standpoint of the
insured.” The Zurich unbrella policy provides a simlar
definition of occurrence. According to George Tinker in his
noted commentary on the CA policy, “occurrence” is the “keystone
to the total coverage structure.” Tinker, ante, at 231. He
enphasi zes that the “revised wording [of the 1973 CGA. policy]
shoul d make clear that the definition enconpasses not only the
usual ‘accident’ but also the exposure to conditions which may
continue over a long period of time.” Id.

According to the insurers, Harford County does not apply to
their specific argunent that the manifestation of danage occurs
prior to the inception of a particular policy, so that policy
does not obligate the insurer to indemify for prior manifested
damage. *” W disagree. The continued presence of ACBMs in the
bui | di ngs may cause conti nuous property danage during the
coverage periods of policies that take effect subsequent to the

moment that the City initially discovered the harnful effects of

4The City argues that the insurers have confused trigger with the “known
| oss” defense. We di sagree. By asserting that any policy which takes effect
after the mani festation of the damage in questi on does not provide coverage, the
i nsurers have advanced what has been descri bed as the “Post-Mani festation Cutoff
Thesis.” See Fram 454 PLI/Lit 9 at **11-12. This is an argument with respect
to trigger of coverage. Because it rests on the manifestation of danmage or
injury, this argument focuses upon the time of discovery of the damage or injury
by the claimant. This line of argunent is closely related to the “known | o0ss”
def ense. See 1id. at *26 n. 28.
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t he asbest os.

W reject trigger theories that are based exclusively on
exposure to harmor the manifestation of injury. The “injury-in-
fact” and “continuous” trigger theories are not nutually
excl usive, but instead may in an appropriate circunstance be
conplinmentary in the appropriate context. As noted by the United
States District Court for the Northern District of Chio:

Wth one possible caveat, the appropriate
trigger theory for this case is a continuous
trigger rule that enploys injury-in-fact as
the initial triggering event. ... The caveat
: is that in order to justify application
of the continuous trigger rule, [the insured]
has to show that the damage was continuing in
nature, as opposed to one-shot or episodic.
O herwise, the policies will be triggered by
injury-in-fact.
GenCorp., Inc. v. AIU Insurance Co., 104 F.Supp.2d 740, 746
(N. D. Gnhi o 2000).

Neither the initial exposure (in this case the installation
of asbestos in the Gty s schools), nor the discovery
(mani festation) of the injurious effects of the ACBMs, conports
with the “occurrence” | anguage of the CG. policies, which is
predicated in part on “the continuous or repeated exposure to
conditions” that is inplicated by the continuing presence of
asbestos in the Cty’'s buildings. |In Joe Harden Builders, Inc.
v. Aetna Casualty and Surety Company, 326 S.C. 231, 486 S.E.2d 89
(1997), the South Carolina Supreme Court stated that the theory

that “coverage is triggered at the tinme of the underlying injury-
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causi ng event [exposure]” conflicts with the plain | anguage of
the CG policy, which is predicated on covering property damge
“whi ch occurs during the policy period.” 326 S.C. at 234, 486
S.E.2d at 90; cf. Owens-Illinois, 138 N J. at 452, 650 A 2d at
981-82 (as general rule, tine of occurrence of accident is deened
not time of wongful act but nonent plaintiff actually danaged);
see also Gaston County Dyeing Machine Company v. Northfield
Insurance, 351 N.C. 293, 303, 524 S E. 2d 558, 565 (2000); Abex
Corporation v. Maryland Casualty Company, 252 U.S. App. D.C 297,
303 n.26, 790 F.2d 119, 125 n. 26 (1986) (“manifestation” and
“exposure” triggers inconsistent with plain neaning of
“occurrence”); American Home Products Corp. v. Liberty Mutual
Tns. Co., 565 F.Supp. 1485, 1494-95 (S.D.N. Y. 1983), aff’d as
modified, 748 F.2d 760 (2d Cir. 1984); see generally Arrow
Exterminators, Inc. v. Zurich American Insurance Co., 136

F. Supp. 2d 1340, 1349 (N.D. Ga. 2001) (occurrence policies do not
require that property danmage becone mani fest during the period
the policy is in force).

The operative terns in these policies are “property danmage”
and “occurrence.” See Vernon |. Zvoleff and Alan J. Lazarus,
Trigger of Coverage under Comprehensive General Liability
Policies for Product Liability Claims, | n REFERENCE HANDBOOK ON THE
CowvPREHENSI VE GENERAL LI ABILITY Pouicy 47, 48 (Peter J. Neeson, ed.

[ ABA] 1995). “Property danage” is defined in part by the
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American CGuarantee and St. Paul policies as “physical injury to

or destruction of tangi ble property which occurs during the

policy period ... The Zurich unbrella policy defines

“property danmage” in a simlar fashion.

We are persuaded that the continued presence of asbestos-
containing building materials constitutes “property danage”
within the reach of the standard CG policy. See Wwilkin
Installation Co., 144 I11. 2d at 75-76, 578 N E. 2d at 931-32.
was stated by the New Jersey Suprenme Court in Owens-Illinois

It is recognized that there is a natural
deterioration of asbestos-containing
materials resulting in the rel ease of fibers,
rel ease that nmay occur by a slow continuous
degradation of the insulating surface which
may be accel erated by the air novenent and
vi bration which occurs in nost buil dings.
More specifically, friable asbestos materi al
breaks down as a result of vibrations,
deterioration, or direct contact and damage
and, as it ages, it can |lose its cohesive
strength. Fallout of fibers from
deteriorating material is continuous.

138 N.J at 455, 650 A 2d at 983 (quoting Lac d’Amiante du Quebec,

Ltee. v. American Home Assurance Co., 613 F.Supp. 1549, 1561
(D.N.J. 1985)). According to the Illinois Appellate Court:

The cl ai ns seeki ng coverage for property
damage caused by asbestos fiber rel ease are
prototypes for the appropriate application of
t he equitable continuous trigger. The
property damage in the underlying cases,

whet her fromthe presence of airborne fibers
or settled fibers subject to reentrai nnent,
occurs over a span of tinme and cannot be
linked to or confined to different policy
periods. ... The precise anount of airborne
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rel eased fibers and grounded fibers that
coul d be reentrai ned changes on a conti nui ng

basi s.
U.S. Gypsum, 268 Il1. App. 3d at 645-46, 643 N E. 2d at 1256; see
also State v. CNA Insurance Companies, 172 Vt. , , 779 A 2d

662, 669-70 (2001); Eljer Manufacturing, Inc. v. Liberty Mutual
Insurance Co., 972 F.2d 805, 813-14 (7th Cr. 1992), cert.
denied, 507 U.S. 1005 (1993); cf. Armstrong World Industries,
Inc. v. Aetna Casualty & Surety Company, 45 Cal. App. 4th 1, 97-
98, 52 Cal. Rptr. 2d 690, 736-37 (1996) (trial court’s finding of
conti nui ng damage undi sturbed); accord Board of Education of
Township High School, District No. 211 v. International Insurance
Co., 308 Ill. App. 3d 597, 603-04, 720 N. E. 2d 622, 626-27, 242
I11. Dec. 1 (1999). Although there is authority to the
contrary,“® we agree with the above quoted | anguage. Thus, we
hol d that the continuing “injury” persists beyond the point at
which the injured party “discovered,” or should have discovered,
the harnful effects of the ACBMs. See Lac d’Amiante du Quebec,
613 F. Supp. at 1561.

Because we conclude that the damage resulting fromthe
presence of ACBMs may persist until renoval, we disagree with the

insurers’ denial of coverage based on the argunment that no policy

8s5ee, e.g., Maryland Casualty Co. v. W. R. Grace and Co., 23 F.3d 617, 628
(2d Cir. 1993), cert. denied 513 U.S. 1052 (1994); accord Stonewall Ins. Co. V.
Asbestos Claims Management Corp., 73 F.3d 1178, 1209-10 (2d Cir. 1995), modified
on other grounds, 85 F.3d 49 (2d Cir. 1996).
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on the risk after manifestation is obligated to i ndemify. See
United States Liability Insurance Co. v. Selman, 70 F.3d 684,
689-90 & n. 7 (1st Cir. 1995). W enphasize that expert
testinmony nmay be required to quantify, if possible, the nature
and extent of continuing damage from asbestos. See Harford
County, 327 Ml. at 436, 610 A . 2d at 295. W hold only that the
City is entitled to present evidence in support of its claimthat
the presence of asbestos has resulted in property danage that
conti nued beyond the date on which the asbestos was di scovered.
We therefore conclude that (1) in the case of long-term
conti nuous property danmage due to the installation of ACBMs and
the dynamics of the mneral’s continued presence in the buildings
where it was installed, the nanifestation trigger is not a
correct basis for granting sunmary judgment to insurers whose
policies took effect subsequent to the date on which the asbestos
was di scovered, and (2) in a claimthat results fromthe presence
of asbestos-containing materials in a building, continuous or
progressive damage w Il constitute an “occurrence” within the
policy period that the asbestos remains in the Cty’'s buildings.
Applying this holding to the case at bar, we shall vacate
the sunmary judgment entered on the trigger of coverage question
in favor of St. Paul, Zurich, and Anerican Guarantee. W remand
this matter to the circuit court for proceedings consistent wth

the above trigger of coverage analysis. On remand, the circuit
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court shall also consider the defense of known |oss.* Even
t hough the “known | oss” defense is closely related to the
mani f estation theory propounded by the insurers, the circuit
court nust determne its applicability in the first instance.
Allocation of Liability

Whet her this case involves only an injury-in-fact trigger of
coverage, or also involves the application of a continuous
trigger, we nust determ ne which policies, to what extent, and in
whi ch sequence, are applicable to the damages at issue. These
are questions of allocation of indemity liability anong the
various policies inplicated, and of exhaustion. These issues
come before us by way of the City' s appeal fromthe summary
judgnment entered in favor of Federal |nsurance Conpany
(“Federal ”), which provided Croker with excess liability
i nsurance coverage for the period fromJuly 31, 1984 up to and

including May 1, 1985. Pursuant to this policy, Federal agreed

“®As stated by the Illinois Supreme Court:

By its very nature, insurance is fundanentally based on
contingent risks which may or may not occur. ... If the
i nsured knows or has reason to know, when it purchases
a CGL policy, that there is a substantial probability
that it will suffer or has already suffered a | oss, the
risk ceases to be contingent and becomes a probable or
known | oss [which is ordinarily uninsurable].

Outboard Marine Corp. v. Liberty Mutual Insurance Co., 154 |1l. 2d 90, 103, 607
N. E. 2d 1204, 1210, 180 Ill. Dec. 691 (1992) (enphasis in original). As to the
“known | oss” and “fortuity” doctrines, the |latter “holds that ‘insurance is not
avail able for |l osses that the policyhol der knows of, planned, intended, or is
aware are substantially certain to occur.’” The “known | oss” rule is a variant,
hol ding that an “‘insured may not obtain insurance to cover a |l oss that is known

»

before the policy takes effect. National Union Fire Ins. Co. of Pittsburgh, PA
v. The Stroh Companies 265 F.3d 97, 106 (2d Cir. 2001) (citations omtted).
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to pay on behalf of the insured LOSS

resulting fromany occurrence insured by the

ternms and provisions of the First UNDERLYI NG

| NSURANCE pol icy scheduled in Item6 of the

Decl arati ons (except for the Limts of

Liability and defense provisions, if any).

The insurance afforded by this policy shal

apply only in excess of and after the

UNDERLYI NG | NSURANCE (as scheduled in Item 6

of the Decl arations) has been exhaust ed.
Federal Excess Liability Policy No. 7929-20-01.°° The first
underlying policy was issued to Croker by St. Paul, and presented
limts of $2,000,000 per occurrence and $2, 000,000 in an annual
aggregate. The Federal excess policy provided for indemity in
t he ambunt of 100 percent of the loss in excess of the underlying
i nsurance up to $8, 000, 000 per occurrence and $8, 000,000 as an
annual aggregate.

Federal | nsurance Conpany noved for summary judgnment on the
basis that “the Gty has not denonstrated that Federal’s policy
for the period July 31, 1984 through May 1, 1985 has been
triggered or is capable of being reached and cannot establish

that property damage, if any, occurred during Federal’s policy

S°Excess liability insurance “covers occurrences covered by the primary
policy but exceeding the liability limts of the primary policy.” Megonnell v.
United States Automobile Ass’n, 368 Md. 633, 644, 796 A.2d 758,765 n.6, (2002).
See United States Fire Insurance Co. v. Maryland Casualty Co., 52 Md. App. 269,
271-2, 447 A.2d 896, 897-98 (1982). In general, conpani es would purchase excess
coverage to protect themselves from “catastrophic loss.” Scott M Seaman and
Charl ene Kittredge, Excess Liability Insurance: Law and Litigation, 32 TORT & | Ns.
L.J. 653, 656 (1997); see generally, Dougl as R. Ri chmond, Rights and
Responsibilities of Excess Insurers, 78 DeEnv. L.Rev. 29, 32 (2000); Jeffrey T.
Kraus., "“Drop Down” Liability of the Excess Insurer: Consumerism v. Commercial
Reality, 17 N.Ky. L.Rev. 353, 353 (1990). See Fried v. North River Ins. Co., 710
F.2d 1022, 1026 (4th Cir. 1983) (whole concept of unbrella policies to provide
i nexpensi ve coverage for unusual catastrophic | osses above |imts of conventi onal
primary coverage). See also Whitehead v. Fleet Towing Co., 110 I11. App. 3d 759,
764, 442 N.E.2d 1362, 1366, 66 I11. Dec. 449 (1982).
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period.” The thrust of Federal’s argunent is that the numerous
first-l1evel and other underlying policies would necessarily
respond before Federal’s second-tier excess policy would be
obligated to answer to Croker’s liabilities. Federal argues that
i ndemmi fication nade pursuant to these underlying policies would
cancel the full liability anmount to which the Gty would be
entitled pursuant to its settlenment with Croker

Judge Strausberg granted Federal’s notion, explaining:

Federal asserts that the Gty cannot prove
that nore than the primary policy anount
(which is either $2 mllion or $2.5 mllion)
of property danage occurred during the
applicable termof the Federal policy, July
31, 1984, to May 1, 1985.

CGenerally, an excess carrier has no liability
until the primary policy is exhausted.
United States Fire Ins. Co. v. Maryland
Casualty Co., 52 M. App. 269, 271-2 (1982).
It is significant that Federal’'s excess
policy would not come into play unless there
was a judgnment of at least $2 million. That
t he damages during the applicable period of
Federal s policy woul d exceed the prinmary
coverage and trigger the excess coverage is
guesti onabl e.

City's reliance on North American Philips
Corp. v. Aetna Casualty and Surety Co., 565
A . 2d 956 (Del. Super. 1989) is m spl aced.
Wil e that case dealt with potenti al
liability in excess carriers, it was in the
context of whether or not there was a
justiciable controversy in a declaratory

j udgnment action.

Menor andum Opi nion at 30 (May 16, 2000).

On appeal, the Cty argues that the court’s own | anguage
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underscores the factual uncertainty of whether the Federal policy
woul d be reached — a question of material fact inthe Cty’'s
view. For the reasons that follow, we will affirmthe entry of
sumary judgnent in favor of Federal.

We hold that (1) the obligation to indemify the insured
under the circunstances of this case, which involves continuing
asbest os product property damage, is to be prorated anong al
carriers based on their tinme on the risk, (2) the “joint and
several” or "all suns” allocation nethod is inconpatible with the
injury-in-fact/continuing trigger that is applicable to the case
at bar, (3) an insured who elects not to carry liability
i nsurance for a period of tine, either by electing to be self-

i nsured, or by purchasing a policy which w thholds coverage
pursuant to a particular exclusion, as in the case of the
products hazard exclusions found in this case, will be liable for
the prorated share that corresponds to periods of self-insurance
or no coverage, and (4) the concept of “horizontal exhaustion” is
applicable in this instance.

We take this approach because it conforns with the realities
of long term property damage resulting fromasbestos in
bui | di ngs, and the application of the injury in fact/continuous
trigger of coverage. Wth respect to the horizontal exhaustion
issue, the City as a party that steps into the place of the

i nsured, nust exhaust all primary insurance before seeking
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i ndemnity from excess insurers. Excess insurance will cone into
play if and only if the underlying policies have been exhausted,
i.e., only after the primary carriers, or self-insurers, have
fulfilled their respective obligations.
| N Keene Corporation v. Insurance Company of North America,

215 U. S. App. D.C. 156, 667 F.2d 1034 (1981), cert. denied, 455
U S. 1007 (1982), the United States Court of Appeals for the
District of Colunbia Circuit considered a case in which it was
i kely that coverage fromnore than one insurer woul d be
triggered, and concl uded that:

The only logical resolution of this issue is

for Keene to be able to collect from any

i nsurer whose coverage is triggered, the ful

anount of indemity that it is due, subject

only to the provisions in the policies that

govern the allocation of liability when nore

t han one policy covers an injury. That is

the only way that Keene can be assured the

security that it purchased with each policy.
215 U.S. App. D.C. at 172, 667 F.2d at 1050. Advocates of this
view of allocation contend that each policy prom ses ful
i ndemmification to the insured for all liability, “all suns,”
resulting froman occurrence.

I n Keene, Judge Bazel on noted that while ful

indemification liability attached to each liability policy, the

“other insurance clauses” in the other Iliability policies would

51The standard CGL form generally provides that the insurer will “pay on
behal f of the insured all suns which the insured shall become |egally obligated
to pay as damages[.]” This coverage statement, for example, is found in the
Zurich policy TOP 74 74 079, effective September 5, 1979.
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result in contribution and shared defense costs from ot her
carriers whose policies were also triggered. 1Id. Finally,
under the “joint and several” allocation theory, the insured
woul d be entitled to choose, in its discretion, which insurer
whi ch woul d be required to respond to the full liability. See
generally American National Fire Insurance Co. v. B & L Trucking
and Construction Co., 134 Wash.2d 413, 951 P.2d 250 (1998). See
Thomas M Jones and Jon D. Hurwitz, An Introduction to Insurance
Allocation Issues in Multiple-Trigger Cases, 10 ViLL EnvtL. L. J.
25, 40-42 (1999).

W di sagree with the approach taken in Keene, and the "al
suns” and “joint and several approach” in general.> W are
persuaded that the “all sunms” |anguage of the standard CG. policy

must be read in concert with other |anguage that limts a

52The Keene court did not apply the law of any particular state in its
anal ysis of the CGL policy, which it considered to be ambi guous. As |ater noted
by the D.C. Circuit “[t]he central basis for the Keene holding ... was the
panel’s conclusion that their central objective ‘must be to give effect to the
policies’ dom nant purpose of indemity.’” Abex Corp. v. Maryland Cas. Co., 252
U.S. App. D.C. 297, 304 n.35, 790 F.2d 119, 126 n.35 (1986). Applying New York
|l aw, the Abex panel noted federal case law from the Second Circuit that was
critical of Keene’s approach. Id., citing American Home Products v. Liberty
Mutual Ins. Co., 565 F.Supp. 1485, 1510-11 (S.D.N. Y. 1983), aff’d as modified,
748 F.2d 760 (2d Cir. 1984). Judge Wald, concurring in Keene, was critical of
the majority’s approach to allocation which would relieve asbestos manufacturers
of liability even for periods when they did not purchase insurance. She stated:

I just do not understand why an asbestos manufacturer,
whi ch has consciously decided not to insure itself
during particular years of the exposure-manifestation
peri od, should have a reasonable expectation that it
woul d be exempt from liability for injuries that were
occurring during the uninsured period.

Keene, 215 U.S. App. D.C. at 180, 667 F.2d at 1058 (wald, J., concurring).
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policy's liability for danmage or | oss that occurs during the
policy period, and concur with the follow ng anal ysis of the
Suprene Court of Col orado:

At the tinme [the insured] purchased each

i ndi vi dual insurance policy, we doubt that

[it] could have had a reasonabl e expectation

that each single policy would indemify [it]

for liability related to property danage

occurring due to events taking place years

before and years after the term of each

policy. ... [T]lhere is no logic to support

the notion that one single insurance policy

among 20 or 30 years worth of policies could

be expected to be held liable for the entire

time period.
Public Service Company of Colorado v. Wallis and Companies, 986
P.2d 924, 940 (Colo. 1999). To conpress |long-term danage of a
continuing nature into a single policy period, which would
effectively be called for under the “joint and several” or “al
sunms” approach, is “intuitively suspect.” 0lin Corp. v.
Insurance Co. of North America, 221 F.3d 307, 322-23 (2d Gr.
2000) (quoting Dicola v. American S.S. Owners Mut. Protection &
Indem. Ass’n., Inc., 158 F.3d 65, 82 (2d Cir. 1998)). See
contra, Hercules, Inc. v. AIU Insurance Company, Del. Supr., 784
A. 2d 481, 489 (2001) (pro rata allocation inconsistent with “al
suns” provi sions).

The New York Court of Appeals has recently adopted a pro

rata allocation in an action involving | ong-term environnmental

pol | uti on:

Joint and several allocation in the present
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factual setting is inconsistent with the
unanbi guous | anguage of the policies before
us. Con Edi son concedes that it is

i npossi ble to determ ne the extent of the
property danage that is the result of an
occurrence in a particular policy period.

| ndeed, its theory of the case was that while
the plant was in operation -- |ong before any
of the policies were issued -- there were

| eaks, spills and drips that eventually
mgrated to the groundwater. Con Edi son

pl anned to establish that the di spersion of
the pollutants was a gradual, continuous
process, thus creating an inference that

t here was an accident or occurrence during
each and every policy period, though there is
no evi dence of an accident during any
particul ar policy period.

Con Edi son wants to conbine this uncertainty-
based approach, which inplicates many
successive policies, with an entitlenent to
choose a particular policy for indemity.

Yet collecting all the indemity froma
particul ar policy pre-supposes ability to pin
an accident to a particular policy period
(see Sybron Transition Corp., 258 F.3d at
601; Omens-l1llinois, 138 NJ at 465).

Al t hough nore than one policy nay be
inplicated by a gradual harm (see e.qg.
MGoarty v Geat Am Ins. Co., 36 Ny2d 358,
365), joint and several allocation is not
consistent with the | anguage of the policies
provi ding indemi fication for “all sums” of
l[iability that resulted from an accident or
occurrence “during the policy period” (see
Qin Corp., 221 F.3d 307, 323).

Pro rata allocation under these facts, while
not explicitly mandated by the policies, is
consistent with the | anguage of the policies.
Most fundanmentally, the policies provide
indemification for liability incurred as a
result of an accident or occurrence during
the policy period, not outside that period
(see Forty-Eight Insulations, Inc., 633 F.2d
at 1224). Con Edison’s singular focus on
“all sunms” would read this inportant
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qualification out of the policies. Proration
of liability anmong the insurers acknow edges
the fact that there is uncertainty as to what
actually transpired during any particul ar
policy period (see Sybron Transition Corp.
258 F. 3d at 602).

Consolidated Edison Company of New York, Inc. v. Allstate

Insurance Company, __ N.Y.2d , , N. E. 2d , , 2002

NY Slip Op. 39 at 11-17 (May 2, 2002) (footnotes omtted).

In this case, we conclude that pro-rata allocation by “tine
on the risk” is nore consistent with the injury-in-
fact/continuous trigger of coverage enployed here. See Insurance
Company of North America v. Forty-Eight Insulations, Inc., 633
F.2d 1212, 1225 (6th Cr. 1980), clarified, 657 F.2d 814 (6th
Cr.), cert. denied, 454 U.S. 1109 (1981); see also Public
Service Company of Colorado, 986 P.2d at 941-43; Stonewall
Insurance Company, 73 F.3d at 1201-05; Northern States Power
Company v. Fidelity and Casualty Company of New York, 523 N. W 2d
657, 663 (Mnn. 1994). “Each insurer is liable for that period
of time it was on the risk conpared to the entire period during
whi ch damages occurred.” Domtar, Inc., 563 N.W2d at 732-33.

This method of allocation apportions the indemity risk in a
manner that is consistent with the nmanner in which coverage is
triggered. The “choice of trigger theory is related to the

met hod a court will choose to allocate damages between insurers.”
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Northern States Power Co., 523 N.W2d at 662.° Further, |osses
will be prorated to the insured, unless a gap in coverage is due
to the insured’s inability to obtain insurance.®* This
strai ghtforward met hod accommobdates the need to hold |iable those
busi nesses that chose not to purchase insurance or coverage, or
to self-insure.® See Public Service Company of Colorado, 986
P.2d at 940. Wiile this formula does not address any vari ations
in policy limts, no policy would be required to exceed its
indemmification limts in any event.
Exhaustion

W nmust next address the question of exhaustion, or “[the]
order in which a court will decide to [collect from or deplete
the indemmification liabilities of] the policies at issue.” See
Thomas M Jones and Jon D. Hurwitz, An Introduction to Insurance

Allocation Issues in Multiple-Trigger Cases, 10 VirL. EnvrL. L. J.

%But see Public Service Company of Colorado, 986 P.2d 924, 941 (Colo.
1999) (use of continuous trigger neither requires nor precludes use of pro-rata
allocation by time on risk).

As rehearsed by the Second Circuit, “proration-to-the-insured is a
sensible way to adjust the conpeting contentions of the parties in the context
of continuous triggering of multiple policies over an extended span of years.”
Stonewall Insurance Co. v. Asbestos Claims Mgt. Corp., 73 F.3d 1178, 1203 (2d
Cir. 1995), modified on other grounds, 85 F.3d 49 (2d Cir. 1996). We further
agree that such allocation would not be appropriate in that case where coverage
was not avail abl e. Id. See also Owens-Illinois, Inc. v. United Insurance Co.
138 N.J. 437, 479, 650 A.2d 974, 995 (1994). We stress, however, that a
pol i cyhol der’s deci sion not to purchase coverage for a particular risk, such as
a products hazard, does not render that coverage “unavail able” for purposes of
assessing “proration-to-the-insured.”

For clarity, we do not apply the pro-rata allocation method enpl oyed by
the New Jersey Supreme Court, which was “proration on the basis of policy limts,
mul tiplied by years of coverage.” See Owens-Illinois, 138 N.J. at 475, 650 A. 2d
at 993.
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25, 31 (1999). Wthin the neaning of an excess policy,
“exhaustion” does not occur until the limts of underlying
i nsurance have been nmet. New Process Baking Co. v. Federal
Insurance Co., 923 F.2d 62, 63 (7th Gr. 1991). “A primary
insurer that properly pays its policy limts is said to have
‘exhausted” its limts.” Douglas R R chnond, Rights and
Responsibilities of Excess Insurers, 18 Denv. L.Rev. 29, 77
(2000).

One of the nost hotly contested issues in

continuous | oss cases, often referred to by

I nsurers as “long-tail clains,” is whether an

insured is obligated to exhaust its liability

coverage “vertically” or “horizontally.”

This issue arises when several primary

policies or | ower |evel excess policies are

triggered, and a court nust determ ne whet her

the limts of the underlying policies for one

year (vertical exhaustion) or all years

(horizontal exhaustion) nust be exhausted

before a particul ar excess policy nust pay.
Ri chnond, Rights and Responsibilities, 78 Denv. L.Rev. at 78. W
hol d that “horizontal exhaustion” is the best fit for the
realities of cases of this nature.

The exhaustion of all of the prinmary policies on the risk
shoul d occur prior to the requirenent that any excess policy
respond to the | oss, unless the |anguage of the excess policy
states that (1) it is excess insurance over a particular,
specific, primary policy, and (2) will be triggered when that

di screte policy is exhausted. See Community Redevelopment Agency

of the City of Los Angeles v. Aetna Casualty and Surety Company,
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50 Cal App. 4th 329, 339-40 & n.6, 57 Cal. Rptr. 2d 755, 760-61 &
n.6 (1996).

This “horizontal exhaustion” is consistent with our
application of the continuous trigger and pro-rata all ocati on.
See Richnond, Rights and Responsibilities, 78 Denv. L.Rev. at 79.
Wthin the context of the allocation and exhausti on nethods as
applied to the primary policies, each excess carrier would | ook
to whet her the coverage of the underlying policy was exhausted
bef ore respondi ng. See Community Redevelopment Agency, 50 Cal
App. 4th at 340 n.6, 57 Cal. Rptr. 2d at 761 n.®6.

Because the allocation will be based on the tinme on the
risk, some primary policies that provide |l ess coverage will be
exhaust ed sooner than others, and their excess insurers, if any,
woul d accordingly have to respond at an earlier point. This is
consi stent with the expectation of the parties that a higher tier
of coverage woul d be reached only when the limts of the prinmary
pol i cy had been exhaust ed.

Appl ying our conclusions to the City's appeal of the entry
of summary judgnent in favor of Federal Insurance, it is evident
that the anmbunt of the City' s settlenment with Croker, when
apportioned over the years beginning with 1965 (at which point
Croker apparently was self-insured), and continuing at | east
through May 1, 1985 (when Croker was |ast insured), will not

exhaust the primary policies. W therefore affirmthe circuit
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court’s entry of summary judgnent in favor of Federal I|nsurance

Conpany on the issue of exhaustion. %t

APPEAL BY THE MAYOR AND CITY
COUNCIL OF BALTIMORE FROM THE
CIRCUIT COURT’'S ORDER VACATING ITS
PREVIOUS DENIAL OF GARNISHEES’
MOTION TO REVIEW CONSENT JUDGMENT
DISMISSED;

0ur Court of Appeals recently decided Megonnell v. United States
Automobile Ass’n, 368 Md. 633, 796 A.2d 758 (2002). The Court there held, inter
alia, that the excess coverage section of an unbrella autonmobile liability policy
was required to drop down to indemnify for liability to a fam |y menmber that was
excluded from coverage under the primary policy by a household exclusion. The
Court explained that while the household exclusion renoved the I oss in question
fromthe primary policy, the umbrella s excess section did not “followform” and
thus did not have the benefits of the household exclusion. The Court held that:

[1]n order for the excess coverage to be “follow fornt
from the primary policy, thereby making the household
exclusion applicable, there would, at the | east, need to
be a conspicuous, <clear and express clause that
i ncorporated the exclusions of the primary policy into
the umbrella policy.

Id. at 657, 796 A.2d at 773.

Megonnell does not require us to re-exam ne our disposition of any issues
in this case. The issue is not squarely raised, but we note it in passing
because this litigation will continue. W have exam ned the brief excess policy
i ssued by Federal, and are satisfied that it is a “follow forn’ instrument. The
Federal policy reads in part that Federal “agrees to pay on behalf of the insured
LOSS resulting from any occurrence insured by the terms and provisions of the
First UNDERLYING | NSURANCE[.]” This is not an academ c exercise, because the
presence of products exclusions in the primary policies in this litigation may
tenpt a party seeking indemnification to |l ook to excess policies that may have
been carel essly drafted so as not to “follow form” and t hus not benefit fromthe
exclusion. See Megonnell. We do note some di sapproval of the concept that pure
excess policies be required to drop down to primary |evels. As stated by the
Fifth Circuit in a slightly different context:

[1]t is logical to assume that affordable and socially
desirabl e catastrophic insurance would be difficult to
obtain ... if we were | oosely to allowtransformation of
umbrella policies Dbecause of boil erplate “other
i nsurance” clauses in primary policies.

Truehart v. Blandon, 884 F.2d 223, 228 (5th Cir. 1989).
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APPEAL BY THE MAYOR AND CITY
COUNCIL OF BALTIMORE FROM THE
CIRCUIT COURT’'S ORDER STRIKING
PLAINTIFF’S JURY DEMAND DISMISSED;

GARNISHEES’ MOTION TO DISMISS
CITY’'S APPEALS FROM SUMMARY
JUDGMENTS DENIED;

CIRCUIT COURT’'S ENTRIES OF SUMMARY
JUDGMENT AFFIRMED IN PART AND
REVERSED IN PART; CASE REMANDED FOR
FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION;

CROSS-APPEALS BY UTICA MUTUAL
INSURANCE COMPANY DISMISSED;

EACH PARTY TO PAY ITS OWN COSTS.
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