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Thismedical mal practiceappeal comesbeforeusforthe second time,onremand from
the Court of Appeals. See Barber v. Catholic Health Initiatives, Inc., 174 Md. App. 314
(“Barber I'), vacated, 400 M d. 396 (2007) (per curiam) (“Barber II’).* Inits“Per Curiam
Order” of July 30, 2007, the Court of Appeals did not reach the merits of our opinion in
Barber I. Instead, it directed this Court to reconsider its decision in Barber I in light of the
Court of Appeals'sdecisionin Carroll v. Konits, 400 Md. 167 (2007), issued on July 27,
2007.2

The matter is rooted in a negligence action filed in the Circuit Court for Baltimore
County, alleging survival and wrongful death claims arising from the death of Carolyn
Barber, who underwent a repeat coronary bypass on November 24, 2000, and died on the
same date. An autopsy revealed that M s. Barber’s pulmonary artery had been punctured.

On November 19, 2003, Jason Allen Barber, as Personal Representative of the Estate
of Carolyn Barber, and Jason and Andrew Barber, as surviving sons of Ms. Barber,
appellants, filed a Statement of Claim with the Health Claims Arbitration Office (*HCAQ”)?

against six physicians and six entities, all appellees here. They are Catholic Health

'The Court of Appeals granted certiorariin Barber I on Jduly 30, 2007. See Catholic
Health Initiatives, Inc. v. Barber, 400 Md. 646 (2007). On the same date, the Court issued
Barber II.

*The Court of Appeals issued its mandate in Barber II on August 29, 2007. This
Court issued an Order on October 30, 2007, directing counsel to submit memoranda
addressingtheimport of Carroll. The memorandawerefiledin December 2007 and January
2008.

%A s part of the Maryland Patients’ Accessto Quality Health Care Act of 2004, 2004
Sp. Sess., Chapter 5, Subtitle 3, theHealth Claims Arbitration Officewasrenamed theHealth
Care A lternative Dispute Resolution Office, effective January 11, 2005.



Initiatives, Inc.; St. Joseph M edical Center, Inc.; St. Joseph M edical Center Foundation, Inc.;
Cardiac Surgery Associates, P.A.; Cardiac Anesthesia Associates, P.A.; Redmond C. Stewart
Finney, Jr., M.D.; LopeT. Villa, Jr., M.D.; Lope T. Villa, Jr., M.D., P.A.; Garth Raymond
McDonald, M.D.; Paul Gerard Burns, M .D.; David R. Larach, M.D.; and Ursula Adourian,
M.D.

Pursuant to 8 3-2A-06B of the Courts and Judicial ProceedingsArticle (“C.J.”) of the
Maryland Code (2002 Repl. Vol.), appellants waived arbitration. On May 12, 2004, they
filed suit against appelleesin the Circuit Court for Baltimore County. That court dismissed
thesuit after finding defective the Certificate of Qualified Expert (the “ Certificate”) thatwas
filed previoudy with the HCAO. That ruling was at issue in Barber 1.

In Barber I, 174 Md. App. at 352, we ruled that, under the facts and circumstances of
this case, the Certificate, which used the words “Health Care Providers” as a defined term,
and which employed the legal shorthand of “et al.,” clearly referred to the defendants who
were named in the suit, and thus satiSfied the requirements of C.J. § 3-2A-04(b). Moreover,
assuming that the Certificate was flawed, we saw “nothing in the statute that prohibited
appellants from clarifying an alleged ambiguity of the nature at issue here by way of [two]
affidavits from the attesting expert.” Id. at 353. In addition, we concluded that the circuit
court abused itsdiscretion in failing to allow an extension of timefor appellantsto file anew
Certificate, or in permitting appellants to make such arequest to the Director of the HCAO.

Id. at 359.



Claimingthat Carroll doesnot conflictwith our holdingsinBarber I, appellantsurge
us not to disturb our original rulings. Conversely, appellees maintain that Carroll, and the
principlesunderlying it, require us to affirm the circuit court. The task now before usisto
determine whether Carroll requires us to reverse our decision in Barber I.

FACTUAL AND PROCEDURAL BACKGROUND*

Appellantsfileda“ Clam Form” withtheHCAO onNovember 19, 2003. Barber, 174
Md. App. at 316. Under the section entitled “HEALTH CARE PROV IDER(S),” and
continuing on an addendum with another title of “Health Care Provider(s),” appellants
specifically identified each of the appellees — six physicians and six entities — by full name
and address. Id. at 318. Onthe same date, appellantsfiled a*“ Statement of Claim” with the
HCAO, pursuant to theHealth Care M al practice Claims statute (the “Act”), C.J. 8§ 3-2A-01
to 3-2A-09, in which they again specifically named all twelve appelleesin the caption. /d.
At the end of the caption, all twelvewere identified collectively as“H ealth Care Providers.”
Id. In addition, all twelve were again specifically mentioned in the text of the Statement of
Claim, and were referred to collectively as “Health Care Providers” Id.

Appellants timely filed their “Claimants' Certificate Of A Qualified Expert,” along
with amedical reportsigned by Kenneth M. LeDez, M.B., Chg., FRC, on February 17, 2004.

Id. at 319. The Certificate' s caption listed appellants as “Claimants.” In regard to the

‘In the interest of expediency, we shall restate many of the facts as they were
presentedin Barber I. We also incorporateby reference from Barber I any factsthat we have
omitted.



opposing parties, it stated: “CATHOLICHEALTH INITIATIVES, INC., a/lk/aCATHOLIC
HEALTH INITIATIVES, etal.” Thewords*“Health Care Providers’ appear underneath the
name of that entity. 7d.°

The text of the Certificate provided, in part:

| HEREBY CERTIFY that | have reviewed the medical records and/or other
documentation pertaining to the history, conditions, injuries, and death of
Carolyn Barber, as such relateto the incidents involved herein.

| HEREBY CERTIFY that there were departuresfrom and/or violations of the
standards of medical care rendered to Carolyn Barber by the Health Care
Providers. Such departures and/or violations were the direct and proximate
cause of injury to Carolyn Barber, and were a substantial factor in causing her
death.

1d at 319-20 (emphasis added by Barber I). The accompanying certificate of service lised
the names of all twelve appellees. Id. at 320.
Dr. LeDez'smedical report of February 16, 2004, is alsorelevant. It provided, inpart:
| have reviewed the medical records and other pertinent materials
regarding Carolyn Barber. | have concluded that the care rendered by the
Health Care Providers fell below and deviated from the accepted medical
standards for health care providers of smilar training and experience.
Furthermore, it is my opinion that such Health Care Providers' actions or
omissions did proximately cause injury to Carolyn Barber, and was a
substantial factor in causing her death.

Id. (Emphasis added by Barber 1.)

Asnoted, appellantsfiled suitinthecircuit court on M ay 12, 2004. Shortly thereafter,

*The appearance of the Caption of the Certificate isreproduced in Barber I at 174 Md.
App. at 319.



on July 15, 2004, this Court issued its decision in the cae of D’Angelo v. St. Agnes
Healthcare, Inc., 157 Md. App. 631, cert. denied, 384 Md. 158 (2004). The filing of
D’Angelo prompted appelleesto moveto dismissthe suit filed in this case. They argued that
the Certificate did not comply with the requirements of C.J. § 3-2A-04, because appellants
failed to name each defendant, either in the caption or in the text. Id. at 321. In their
response, appellants maintained, inter alia, that the Certificate complied with the statute,
because each defendant was fully identified on the Claim Form and on the Statement of
Claim filed with the HCAO, and were collectively identified as “Health Care Providers,” a
referenceto adiscrete group of personsandentities. /d. at 321. Nevertheless, they submitted
an affidavit from Dr. LeDez, dated November 23, 2004, and a Supplemental Affidavit on
January 25, 2005, clarifying that, by using the term “Health Care Providers’ in the
Certificate, he wasreferring to all of the defendants (appellees) identified previously in the
Statement of Claim. Id.

Following a hearing held on January 31, 2005, the circuit court granted the motions
to dismiss, in an Order of February 2, 2005. Id. at 323, 328. On February 11, 2005,
appellants filed a“ Motion for Reconsideration,or inthe Alternative, Motionfor Leavetofile
Supplemental Certificate of Qualified Expert,Nunc Pro Tunc.” Id. at 329. Thecircuit court
denied that motion on March 15, 2005. Id. The first appeal followed.

In Barber I, we reversed and remanded. Asnoted, we concluded that the court erred

in dismissingthe case on the ground that the Certificate did not re-name all twelve appel | ees,



because they were ref erred to collectively as “Health Care Providers,” a defined term that
clearly referred to the discrete group of persons and entities previously identified in earlier
HCAO submissions. Id. at 350-51. In addition, we considered it salient that, after naming
Catholic Health Initiativesin the captionof the Certificate, appellants used the common | egal
abbreviation of “et al.,” which we regarded as a clear reference to all of the defendants
identified in the prior HCAO submissions. Id. at 351-52. Wealso relied on C.J. § 3-2A-
02(d), which provides that, unless otherwise indicated, “the Maryland Rulesshall apply to
all practice and procedure issues arising under this subtitle.” (Emphasisadded.) Barber I,
174 Md. App. at 352. Inturn, Md. Rule 1-301(a) governs the “form of court papers” and
provides: “An original pleading shall contain the namesand addresses. . . of all partiesto the
action. . .. In other pleadings and papers, it is sufficient to state the name of the first party
on each side with an appropriate indication of other parties.” (Emphasis added.)

Asindicated, even if the Certificate was flawed, wereasoned that Dr. LeDez’s two
affidavits clarified that, by his use of theterm “Health Care Providers” in the Certificate, he
was referring to all of the defendants named in the Statement of Claim. Id. at 353. Upon our
review of the statutory scheme, we saw “nothingin the statute that prohibited appellantsfrom
clarifying an alleged ambiguity of the nature at issue here by way of affidavits from the
attesting expert.” Id. at 331. We also distinguished D ’4ngelo and asecond case, Walzer v.
Osborne, 395 M d. 563 (2006). Id. at 351.

Inthealternative, we held that the court should have permitted the filing of arevised



Certificate, explaining, id. at 359:
On the facts of this case, in which appellants timely filed a Certificate whose
alleged flaws came to light on the basis of an appellate opinion filed months
later, and where a dismissal without prejudice was the same asadismissal with
prejudice because limitations had expired, we believe the court should have
vacated the judgment and permitted appellants to seek agood cause extension,
either from the court itself or the Director.!

DISCUSSION

Before reviewing the contentions in the parties memoranda, we pause to review
Carroll, which led the Court of Appeals to vacate Barber I and remand to us for
reconsideration.

Dr. Efem E. Imoke performed aunilateral mastectomy on Mary Carroll on September
19, 2001. Carroll, 400 Md. at 172. To facilitate the administration of chemotherapy, Dr.
Imoke left a catheter insde Carroll's chest, which was supposed to be removed within two
months after completion of chemotherapy. Id. at 172-73. Dr. Imoke, however, did not
schedule an appointment to remov e the catheter. Id. at 173. Instead, herelied on Dr. Phillip
H. Konits, Carroll's oncologig, to notify him when Carroll’ s chemotherapy was compl eted.
Id. Carroll completed chemotherapy on A pril 11, 2002, but the catheter was not removed
until March 25, 2003. 7d.

On March 25, 2005, Carroll filed a complaint with the Health Care Alternative

®We expressly adopt and incorporate here the legal reasoning that is more fully
articulated in Barber 1.



Dispute Resolution Office (the“HCADRO”).” Id. Shealleged “that Drs. Konits and Imoke
were negligent in failing to communicate the need to have the catheter removed in atimely
manner.” Id. Further, she alleged that the prolonged presence of the catheter caused pain,
suffering, and variousmedical problems. Id. Just over four monthslater,on August 4, 2005,
Carroll filed aletter sgned by Dr. Wanda J. Simmons-Clemmons, which purported to be a
Certificate. Id. After reciting Carroll's medical treatments, Dr. Simmons-Clemmons wrote,

id. at 713-74:

“In my professional opinion, there was no clear communication to the patient
that indicated she should seek medical attentionin the removal of the catheter
from her chest after chemotherapy was completed. If thiswas done, it was not
documented. Secondly, there was mention made of an approximate time
chemo should be completed by Dr. Konits in his consult dated January 31,
2002. The note was signed off by Dr. Ohio; however, there was mention of
completionof chemoin multiple subsequent officevisits. Also,the patientwas
to follow-up with Dr. Imoke in September 2002. Again, no mention was made
that the paient should call sooner if and when chemo ended. Neither was the
patient recalled for her September 2002 follow-up. If this was done | do not
have a copy of the documentation of it. Thirdly, it does appear that Mrs. Mary
Carroll suffered complications arising from having a catheter in place for too
long[,] i.e. A DVT and chronic venous stasis of the right arm with chronic
lymphedema.”

On October 3, 2005, Drs. Konits and Imoke moved to dismiss the claim with the
HCADRO, arguing that Dr. Simmons-Clemmons’ s documentation was deficient under the
requirements set forth in C.J. 8 3-2A-04(b). Id. at 174-75. They argued that Carroll failed

to file a Certificate and that “she merely tendered an informal, unsworn letter.” Id. at 175.

"This office was previoudy known as the H ealth Claims A rbitration Office. See C.J.
§ 3-2A-03.



The Director granted Carroll’s request for an additional 60 days to correct the
deficienciesin her submission. 7d. On October 28, 2005, in an attempt to rectify the def ects
intheoriginal certificate, Carroll submitted an amended document. /d. Thecertificate again
included a summary of Carroll's medical visits and treatments, largely the same as the
language quoted supra, with the exception that Dr. Simmons-Clemmonsaltered the text from
“it does appear that Mrs. Mary Carroll suffered complicationsarising from having a catheter
in place for too long” to “having a catheter in place for longer than what is standard
treatment[.]” Id. Additionally, anew paragraph was added to the second | etter, which stated:
“Itismy professional opinionthat M rs. Carroll sustained injury secondary to below standard
of carereceived in regards to removal of the Hickman catheter after chemotherapy. Please
be advised that | do not devote more than 20 percent of my annual time to activities that
directly involve personal injury claims.” Id.

Dr. Konits renewed his motion to dismiss on December 2, 2005, claiming that the
updated certificate still failed to meet the specifi c requirements of 8 3-2A-04(b). /d. Onor
about the same date, Carroll waived arbitration and the matter was transferred to the Circuit
Court for Baltimore City. /d. Dr. Konits moved to dismiss on December 30, 2005, asserting

the same grounds, i.e., “that the certificate and report'® did not comply with the relevant

8C.J. 8 3-2A-04 requires a claimant to file a certificate “with areport of the attesting
expert attached.” TheCarroll Court andthe partiessometimesinterchangeablyusetheterms
“certificate” and “certificate and report.” When we refer to the “ Certificate” we shall also
refer to its attached report, unless otherwise indicated.

9



provisionsof the statute.” /d. at 176. Thecircuit court dismissed the caseagainst Dr. Konits
on March 22, 2006. Id.

The Court of Appeals affirmed. After setting forth the history of the “Health Care
Mal practice Claims Statute” and the statutory background of C.J. § 3-2A-04(b), the Court
concluded that, according to “the plain language” of C.J. 8 3-2A-04(b), a Certificate “must
contain the qualified expert's afirmation as to two separate conditions-(1) that the
defendant-phys cian departed from the standards of care, and (2 ) that such a departure was
the proximate cause of plaintiff's alleged injury.” Id. at 194. In the Court’s view, Dr.
Simmons-Clemmons's “purported replacement Certificate” did not satisfy the second
requirement, but “arguably” may have satidied the first condition under § 3-2A -04(b). Id..

The Court noted, id. at 194-95:

Astothesecond and unsatisfied requirement, Dr. Simmons-Clemmons
stated that:

“It is my professional opinion that Mrs. Carroll suffered injury
secondary to below standard of care received in regards to
removal of the Hickman catheter after chemotherapy.”

We assume that when Dr. Simmons-Clemmons stated that Carroll's
injury was “secondary to bedow standard of care[,]” that she meant the
treatment given to Carroll fell below the standard of care. Notwithstanding
this assumption, Dr. Simmons-Clemmons failed to state, with clarity, that the
treatment Carroll received or failed to receive, fell below the standard of care
and was the proximate cause of her injuries. Infact, at no point, did she state
that the alleged departure from the standard of care was the proximate cause
of Carroll'sinjuries!

Of import here, the Court expressly agreed with Drs. Konits and Imoke, who

10



“interpret the language of 8 3-2A -04(b) asrequiring that the Certificate identify the specific
individual or individualswho breached the standard of care.” Id. at 195-96. According to
Drs. Konits and Imoke, “the purported Certificate is incomplete because it fails to identify
specifically the licensed professionals against whom Dr. Smmons-Clemmons’'s clams
applied,” id., and the Court said: “Again, we agree.” Id. at 196

The Court reasoned, id. at 196:

Maryland law requires tha the Certificate mention explicitly the name
of the licensed professional who allegedly breached the standard of care. See
Witte [v. Azarian,], 369 Md. [518, 521 (2002)], 801 A.2d at 162 (explaining
that “unless ... the claimant files with the [Health Care A lternative Dispute
Resolution Office] a certificate of a qualified expert attesting that the
defendant's conduct constituted a departure from the standard of care and that
the departure was the proximate cause of the alleged injury, the claim must be
dismissed ...”) (emphasis added); McCready [Memorial Hospital v. Hauser,
330 Md. 497, 500 (1993)], 624 A.2d at 1251 (articulating that “the plaintiff
must file a Certificate of Qualified Expert (expert's certificate) attesting to a
defendant's departure from the relevant standards of care which proximately
caused the plaintiff's injury”) (emphasis added); Watts v. King, 143 Md. App.
293, 306, 794 A.2d 723, 731 (2002) (stating that claimantsare“requiredtofile
a certificae of a qualified expert attesting that the licensed professional
against whom the claim was filed breached the standard of care.”) (emphasis
added); D'Angelo, 157 Md. App. at 646, 853 A.2d at 822 (concluding that the
expert's certificae must include the name of the licensed professional against
whom the claims were brought because, without that information, “the
certificate requirement would amount to a uselessformality that would in no
way help weed out non[-]meritorious clams.”). We believe that this
requirement is consistent with the General Assembly's intent to avoid
non-meritorious claims. Moreover, it is reasonable because the Certificate
would be rendered useless without an identification of the allegedly negligent
parties. When a Certificate does not identify, with some specificity, the person
whose actions should be evaluated, it would be impossible for the opposing
party, the HCADRO, and the courts to evaluate whether a physician, or a
particular physician out of several, breached the standard of care. (Emphasis
added.)

11



The Court noted that the certificate in issue included the names of five physicians,
only two of whom were named as defendants. In addition to Dr. Imoke and Dr. Konits, it
also mentioned a Dr. Ohio, an unnamed cardiologist, and an unnamed primary care
physician. Id. at 197. Moreover, the Court observed that Dr. Simmons-Clemmons “ stated
very generally that ‘ there was no clear communication to the patient....”” Id. Inthe Court’s
view, she “failed to state with sufficient specificity which physician or physiciansbreached
the standard of care and which physician or physicians were allegedly responsible for
Carroll's injuries. Equally egregious, however, isthat the Certificatesfailed to state what the
standard of care was or how Dr. Imoke or Dr. Konits departed from it.” Id.

The Court explained, id. at 198:

A general assertion, such astheone made by Dr. Simmons-Clemmons,
that there was “ no clear communication to thepatient” by unspecified doctors
regarding the timing of theremoval of the catheter isdeficient in two respects.
Dr. Simmons-Clemmons did not explain in the Certificate the requisite
standard of care owed to Carroll. Simmons-Clemmons also failed to state
which doctor, or doctors, owed Carroll a specific duty under that standard.
Without such statementsby Dr. Simmons- Clemmons, the deficiencies in both
the first and second Certificate go well beyond the issue of identity and
proximate cause. The Certificates are wholly lacking in any assertion that
either defendant departed from an applicable standard of care. They do not
even come close to complying with the statutory requirement.

Wetherefore conclude that thealleged Certificate wasalso deficient in
thisrespect and that the Circuit Court was correct in dismissing the caseon the
grounds that Carroll failed to file a proper Certificate. This conclusion isin
accordance with this Court's interpretation of the application of the statutory
requirements for the filing of medical malpractice clams. (Emphasisadded.)

The Court concluded, id. at 201:

12



For the foregoing reasons, we hold that a Certificate is a condition
precedent and at a minimum, must identify with specificity, the defendant(s)
(licensed professional(s)) againg whom the claims are brought, include a
statement that the named defendant(s) breached the applicable standard of
care, and that such a departure from the standard of care was the proximate
cause of the plaintiff’s injuries. In the case sub judice, the [C]ertificate was
incomplete because it fail ed to specifically identify the licensed professionals
who allegedly breached the standard of care and failed to state that the alleged
departure from the standard of care, by whichever doctor, or doctors, the
expert failed to identify, was the proximate cause of Carroll’s injuries.
Therefore, because the Certificate is a condition precedent, the Circuit Court
for Baltimore City correctly granted the appellees’ motion to dismiss the case
and, accordingly, we affirm the judgment of the Circuit Court for Baltimore
City.

Several other points are noteworthy. The Court observed that, under C.J. § 3-2A-
02(d), the Maryland Rules “control the practice and procedure arising from the Health-
Malpractice Claims Subtitle.” Id. at 183 n.13. Inturn, Md. Rule 1-204(a) provides:

“When these rules or an order of court require or allow an act to be

done at or within a specified time, the court, on motion of any party and for

cause shown, may (1) shorten the period remaining, (2) extend the period if the

motion is filed before the expiration of the period originally prescribed or

extended by a previous order, or (3) onmotion filed after the expiration of the
specified time period, permit the act to be done if the failure to act was the

result of excusable neglect. . ..” (Emphasis added.)

Notably, relying on Navarro-Monzo v. Washington Adventist Hosp., 380 Md. 195,
200-04 (2004), the Court expressly rejected Dr. Konits' sargument “tha no extension could
be granted for good cause because Carroll did not request the good cause extension within
the 180-day period.” Id. at 184. In light of the Court’s resolution of the case, it declined to

resolveDr. Konits'sclaim that “the Director lacked good causeto grant Carroll’ sextension.”

Id. Nevertheless, citing McCready Memorial Hospital v. Hauser, 330 Md. 497, 509 (1993),

13



the Court characterized good cause extensions as “‘malleable,”” noting that they provide
“room for the Director’s discretion.” Id. at 185. Significantly, the Court observed: “In
accordance with the statutory language and consistent with our prior case law, we believe
that the General Assembly madeit clear that the good cause extensions are discretionary and
without time limitations, so long as the Claimant demonstrates good cause.” Id.

II.

The parties vigorously disagree about the effect of Carroll on the case sub judice.
Appellants contend, inter alia, that they satisfied the statutory requirements by fully listing
each defendant on the Claim Form and on the Statement of Claim submitted to the HCAO,
and then defining them collectively by the term “Health Care Providers.” In addition, they
arguethat the use of “et al.” after the lead name in the Certificate, along with theuse of the
defined term of “Health Care Providers,” clearly referred to the defendants identified
previously in HCAO submissions. Thus, they insist that appellees werefully aware of the
identities of the particular health care providers who allegedly deviated from the standard of
care and proximately caused injury to the decedent.

Appellants assert:

Here, the Defendants/Health CareProviders. . . wereindividually listed on the

Claim Form under the heading of Health Care Providers, individually listed in

the caption of the Staement of Claim and identified as “Health Care

Providers,” and individually listed in the certificate of Service attached to the

Certificate of Qualified Expert and Report. Under these circumstances,

referring to them in the Certificate of Qualified Expert collectively as Health

Care Providers is mentioning them explicitly and/or identifying them with

specificity. There can be no question as to who were the “Health Care
Providers” mentioned in the Certificate and Report. 1t would be ridiculousto

14



argue otherwi se.

Further, pointing to the use of “et al.”, coupled with Md. Rule 1-301, appellants
contend:

[T]here can be no confusion about who is being referenced when the term

“Defendants” or “Health Care Providers” is utilized. In pleadings and papers

filed after the original pleading (such as the Statement of Claim), it is

sufficient to state the name of the first party on each side with an appropriate

indication of other parties. Here, the caption of the Certificate of Qualified

Expert identified the Health Care Providers as “ Catholic Health Initiatives,

Inc., a’k/a Catholic Health Initiatives, et al. (emphasis supplied).

They add: “If the Court of Appeals intended to hold that the Health Care Providers’ actual
names must be included in the Certificate, it would hav e stated that. It did not.”

In addition, appdlantsrdy on the two affidavits filed by their expert. They contend
that any ambiguity was cured by those affidavits. They assert: “ To the extent that there was
any confusion, Dr. LeD ez’ stwo Affidavits make clear that by “Health Care Providers” he
meant all of those licensed prof essionals listed in the Claim Form and Statement of Claim.”

Appellants concede that Carroll requires acertificateto “state that the named Health
Care Providersbreached the standard of care and that the departure from the standard of care
proximately caused injury.” But, they maintain that their Certificate met this standard by
stating that “there were departures from and/or violations of the standard of care rendered
to Carolyn Barber by the Health Care Providers. Such departures and/or violationswere the
direct and proximate cause of injury to Carolyn Barber, and were a substantial factor in
causing her death.”

Further, appellantsinsist that Carroll “does not disturb” our holding in Barber I that

15



the circuit court “hasthe authority to grant an extension of time” to file arevised Certificate
under C.J. 8 3-2A-04(b)(5) and 3-2A-05(j). They observethat C.J. 8 3-2A-04(b)(5) issilent
as to the circuit court’s authority to issue an extension of time and, “[a]s such, the Circuit
Court had the authority and ability to grant an extension of time[.]”

Appellants note that the circuit court dismissed this case pursuant to C.J. § 3-2-A-
04(b)(1), which does not reserve power in the circuit court to dismissaclaim. They suggest
that, “if the Circuit Court has the authority to dismiss the case without such authority being
specifically vested in it by the statute,” it should “likewise have the authority to grant an
extension of timefor good cause shown.” Moreover, appellantsinsist that they showed good
cause and were entitled to an extension of time to file another Certificate.

According to appellants, “ The factual and legal scenariosof Carroll and the instant
caseareeasi ly distinguishable,” and “[t]hese distinctionsaresignificant.” Appellantsassert:
“The Court of Appeals did not hold that a Certificate must contain the proper name of the
Health Care Providers in order to survive statutory scrutiny.” They argue: “What Carroll
standsfor isthat the licensed professionals as to whom the Certificate (and Report) applies
must be mentioned explicitly and/or identified with specificity in such a way so that the
opposing party(ies), the HCADRO and the court know to whom it refers. None of these
requirements dictate that proper names be included in the Certificate.” Because the Statute
isin derogation of the common law, appellants maintain thatit should be strictly construed.

Appelleesinject a new issue in this appeal: they now challenge the adequacy of the

contents of the Certificate. Appellees acknowledge that in the briefs they submitted in

16



connectionwith Barber I, they never discussed or challenged the adequacy of the content of
the Certificate. But, claiming that this “is an integral part of the reasoning” in Carroll and
Walzer, they maintan that they may raise achallengeto the“adequacy” of the Certificate “ at
any time,” because the filing of a proper certificate is acondition precedent to the filing of
a medical malpractice action.

Characterizing Carroll as*the culmination of aseriesof opinions. . . interpreting the
statutory requirement of a Certificate of M erit asacondition precedent” to theinstitution of
medical malpractice action, appellees argue:

[T]he certificate of merit ismore than a mere formality, and actudly requires

ahealth care mal practice claimant to obtain an expert’ s opinion certifying that

there have been departures from accepted standards of care and that those

departures were the proximate cause of compensable injury to the claimant,

and moreover, requiring the claimant to disclose, at the stage of certification,

and as to each defendant, the specific contentions as to the liability of the

individual defendantssued and thedamages clamed againg them. Itisinthis

|atter respect that the Certificate . . . was fatally defective, and the defectsin
the Certificate were not cured[.]

According to appellees, the Certificate and the Affidavits “do not identify the
standards of care violated” by the defendants, or specify how the actions of the appellees
proximately caused injury to the decedent. They argue:

The key point inherent [in Carroll] isthat a proper certificate of merit
and report is more than merely a rote declaration that some or all of the
defendant health care providers deviated, in some unexplained way, from
accepted standards of care, and that some such deviation or deviations were
the cause of undescribed harm to the plaintiff. . . . Furthermore, it is
particularly noteworthy that the health care providers in this case are all
members of separate and distinct specialties: Dr. Larach and Dr. Adourian, are
anesthesiologists. Dr. LopeT. Villa, Jr. isathoracic surgeon. Dr. Finney, Dr.
McDonald and Dr. Burns were or are cardiac surgeons. St. Joseph’s Medical
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Center, of course, is a hospital, and Catholic Health Initiatives is a holding
company.

Moreover, appellees maintain that theCertificate (and Report) “ areless specific about
the identity of the of fending health care providers and how they deviated from accepted
standards of care” than were the documents at issue in Carroll. Noting that Dr. LeDez
practicesin Newfoundland, Canada, appelleesargue: “Itisnot by any meansobviousthatDr.
LeDez is familiar with accepted standards of care in a community such as Towson,
Maryland[.]” Further, they posit:

At least in the case of the expert’ s reportsin Carroll, there was some attempt

to recite the pertinent facts from the perspective of the certifying expert. By

contrast, the Certificate of Merit and Report of Dr. L eDez give no clue asto

how the specific health care providers were in deviation from accepted

standards of care.

Appellees also maintain that the circuit court did not abuse its discretion in denying
appellants’ Motion for Reconsideration, because the motion “did not raise any additional
points that had not been raised and argued in the original Motionsto Dismiss.” This, they
argue, constituted a failure to show “good cause.” Although the Supplemental Certificate
of Merit “ identifies the individual health care providers by name,” appellees observe that it
was “not accompanied by a report setting forth the alleged deviations from accepted
standardsof care, and it isabsolutely silent asto . . . how any breachesin the standard of care
proximately caused the injury and death of the decedent.”

Although appellees acknowledgethat C.J. 83-2A-04(b)(1)(ii) authorizes the court to

grant the ninety-day extension provided for in that section, they argue that thisis a“very
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narrow remedy,” applicable only “where, following unilateral waiver of arbitration, a
plaintiff whose case is now in the Circuit Court seeks to add an additional party def endant.”
They assert:

It is only under those circumstances, however, that the statute empowers the
Circuit Court to grant such an extenson. In thisregard, this Court’s attention
isdrawn to 8 3-2A-05(j), which provides the general “good cause” basisfor
lengthening time limitations in the Health Care Malpractice Claims Act. It
statesonly:

Except for time limitations pertaining to the filing of aclaim or
response, the Director or the panel chairman, for good cause
shown, may lengthen or shorten thetimelimitations prescribed
in subsections (b) and (g) of this Section and Section 3-2A-04
of this subtitle.

Note that thisgeneral “good cause” grounds f or extension is not given to the
Circuit Court, but only to the “Director or the panel chairman.”

Moreover, appellees argue that “the trial [c]ourt had no statutory basis for
reconsidering its decision in this matter, or for remanding the case to the HCADRO for
further action in thisregard.” Carroll, they argue, “made plain” that

thefiling of aproper certificae of qualified expert is a condition precedent to
the Circuit Court’s consideration of the action at all. The Court in Carroll v.
Konits hasclarified that until aproper certificate of qualified expert isfiled in
the HCA DRO, the Circuit Court has no authority to entertain the action at all.
There issimply nothing in the statute that givesthe Circuit Court the authority
to do anything but dismiss the action if the condition precedent has not been
met. The Circuit Court cannot remand the case to the HCADRO.

Appellantsrespond that Carroll does not conflictwith out holding in Barber I. They
assert:

What Carroll stands for is that the licensed professionals as to whom the
Certificate (and Report) applies must be mentioned explicitly and/or identified
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with specificity in such a way 0 that the opposing party(ies), the HCADRO

and the court know towhomi it refers. None of these requirements dictatesthat

proper names be included in the Certificate.

According to appellants, Carroll does not change our holding with respect to the
circuit court’ s authority to grant an extension of time. To the contrary, they claim “Carroll
standsfor the propositi on that, upon a showing of good faith, at any time, thetime for filing
a Certificate of Qualified Expert can be extended.” See Carroll, 400 Md. at 185. In their
view, “ good cause existed for granting an extension of time in this case.”

Further, appellants point out that because appellees did not previously argue that the
Report itself was insufficient with respect to the basis for the alleged deviation in the
standard of care by the appellees, this argument “has never been considered by the Circuit
Court or by thisCourt.” They contend that appellees’ complaint that the Certificate does not
set forth how they deviated from the standard of care “is really an assertion that the report
does not satisfy the requirements for a report set forth in Walzer.” Urging usto reject this
“attempt to blur the issues,” appellants assert:

Obviously, the report requirement set forth in Walzer was not an issue, since

Walzer was not decided until 2006, over two (2) years after the case wasfiled

and over ayear af ter the motionsto dismiss in this case were being considered

by the Circuit Court. The Circuit Court' s dismissal of this case was based

entirely upon D’Angelo. The Appellees did not challenge the Appellants’

report in the Circuit Court. In fact, it was not even an issue in this Court’s

prior evaluation of thiscase. Now, Appellees, for thefirst time, areraising this

issue.. .. Certanly, at the timethe Barber case was filed, the Court of Appeals

had not decided either Walzer or Carroll. These recent cases make it even
clearer that good faith exists for the Appellants to amend their filing.

In addition, appellants claimthat in appellees’ Memorandum, appellees*do not argue
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that the Health Care Providers were not adequately identified.” Instead, assert appellants,
“ Appelleesfocustheir memorandum on whether appellants sufficiently specified thedleged
breaches of the standard of carein their certificate and report. They again blurtheline asto
whether this inf ormation should be contained in the certificate or the report.”

Reiterating that the Certificate satisfies D’Angelo and Carroll, appellants further
contend that, if we find the Certificate “does not contain the information pertaining to
specific breaches of the standard of care,” then

the appropriate remedy would be a reversal of the Circuit Court’'s dismissal

with aremand to that court with instructions to evaluate the report attached to

the Certificate of Qualified Expert.!! Whether the report in this case satisfies

Walzer is not before this Court at thistime. However, such areversal would

afford the Appellants the opportunity to have that issue addressed in the

Circuit Court, and not for thefirst time on an appeal founded on other grounds.

Appellantsal so observethat, effective June 1, 2007, the Legidature amendedthelaw.

C.J. 8 5-119 now permits a plaintiff to re-file within sixty daysif a case is dismissed for

failure to file an adequate report under C.J. § 3-2A -04(b)(3).°

°C.J. 8§ 5-119 states:

§ 5-119. Limitation on refiling claim dismissed without prejudice.

() Scope.—
(1) Thissectiondoes not apply to avoluntary dismissal of acivil action
or claim by the party who commenced the action or claim.
(2) This sectionappliesonlyto acivil action or claim that is dismissed
once for failure to file a report in accordance with § 3-2A-04(b)(3) of this
article.
(b) Refiling of claim after dismissal. —If acivil action or claim iscommenced
by a party within the applicable period of limitationsand is dismissed without
(continued...)
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Moreover, appellants dispute appellees’ claimthatwereliedonDr. LeDez’ saffidavits
in holding that appellants sufficiently identified the “Health Care Providers.” They suggest
that this Court found that the Certificate, “onits own,” adequately identified the Health Care
providers without regard to the affidavits, and the affidavits “merely confirmed thispoint.”

In their reply, appellees reject appellants’ argument that the identity of the “*Health
Care Providers’ was incorporated by reference into Dr. LeDez’s Certificate of Qualified
Expert.” They posit:

There are several thingswrong with thisargument. First,the Statement
of Claim was never actually served on any of the Defendant Health Care
Providers. Instead, the Plaintiffs filed the Certificate of Merit in the Health
Claims Arbitration Office, and unilaterally waived arbitration. Neither the
Claim Form nor the Statement of Claim were, therefore, served on the
Defendants. Instead, the Plaintiffs filed a Complaint and Election for Jury
Trial, which listed all of the Health Care providerswho had been named in the
Statement of Claim, but listed them as “Defendants.” Moreover, althoughthe
“Certificate of a Qualified Expert” of Dr. LeDez stated that “there were
departures and/or violations of the standards of medical care rendered to
Carolyn Barber by the Health Care Providers,” it did not expressly incorporate
by reference the list of those Health Care Providersin the Claim Form or the
Statement of Clam.

Appellees reiterate that the Certificate lacked the specificity required by Carroll.

Moreover, because aproper Certificate isacondition precedent to maintenance of thesuit,”

%(...continued)
prejudice, the party may commence a new civil action or claim for the same
cause against the same party or parties on or before the later of:

(1) The expiration of the applicable period of limitations;

(2) 60 days from the date of the dignissal; or

(3) August 1, 2007, if the action or claim was dismissed on or after
November 17, 2006, but before June 1, 2007.
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they arguethat the defects asto the content of the Certificate and the Report are “not a matter
subjecttowaiver.” RelyingonCarroll,400 Md. at 182 n.12, theyclaim: “ Appellants cannot
raiseand [sic] argument here that theadequacy of the Certificateand Report isnot beforethis
Court because it was not discussed at trial below.”

Notably, appelleesdo not lodge any challenge to our conclusonsin Barber I asto the
import of the use of the words “Health Care Providers” as a defined term; the significance
of “et al.” in the context of this case; or the applicability of C.J. § 3-2A-02(d) and Maryland
Rule 1-301(a).

I1I.

The Court of Appeals directed us to reconsider our opinion in Barber I in light of
Carroll, and we have done so. We reaffirm our original conclusion that the circuit court
erred in dismissing appellants’ suit, for the reasons set forth in Barber 1.

Carroll is distinguishable from this case. The certificate atissue in Carroll did not
sati sfy the minimum statutory requirement of statingwhich health care providersviolated the
standard of care. There, Dr. Simmons-Clemmons'’s certificate included the names of five
physicians, only two of whom were named as defendants in the suit. But, the certificate
obscured the identities of the particular physicianswho allegedly violated the standard of

care and who were responsible for Carroll’s injuries *

¥In Carroll, the appellees moved to dismiss, both at arbitration and in the circuit

court. According to the Court, the appellees clamed that the certificatefailed to meet “the
specific requirements of 8§ 3-21-04(b),” Carroll, 400 Md. App. at 175, and they asserted a
(continued...)
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In contrast, the Certificate here stated that a// the Health Care Providers, whose
identities were previously supplied by the Claim Form and Statement of Claim, breached the
standard of care, thereby causng injury to the decedent. Moreover, as we discussed in
Barber I, in the context of this case the term “Health Care Providers” was used as a defined
term; it specifically and collectively referred to a discrete group -- the defendants-- all of
whom were fully identified and named in the prior submissions of the plaintiffs to the
HCAO. Barber I, 174 Md. App. at 351. In addition, aswe said in Barber I, 174 Md. App.
at 351-52:

Itisalso salient that the caption of the Certificate used the abbreviation
“et a.” after the name of the one defendant listed in the caption. In legal
circles,“etal.” isawell known abbreviationfor theL atin words“et alii” or “et
alia,” meaning “and other persons.” Black’s Law Dictionary 373 (8th ed.
2004). Theuse of that term clearly signal ed that the Certificate was not limited
to the one entity named in the caption, and referred back to the others
previously named in the Statement of Claim.

The Barber I Court also said, id. at 352:

C.J. 8 3-2A-02(d) is also relevant. It provides that, unless otherwise
indicated, “the Maryland Rules shall apply to all practice and procedureissues
arising under this subtitte.” Maryland Rule 1-301(a) governs the “form of
court papers” and provides: “ Anoriginal pleading shall contain the names and
addresses ... of all partiesto the action.... In other pleadings and papers, it is
sufficient to state the name of the first party on each side with an appropriate
indication of other parties.”

19(,..continued)
“multitudeof reasons’ to support their motion. /d. at 187. But, the Court did not make clear
whether these reasons, listed at 400 Md. at 187-88, werea!l raised in theproceedings bel ow,
or whether any were raised for the first time on appeal. If the appellees in Carroll
complained to the trial court about the content of the certificate, Carroll would also be
distinguishable from the case sub judice on that basis.

24



In Barber I, we noted that, in a court action, the plaintiffs need not restate the names
of all defendants in every submisson to the court, so long as all were named in the initial
filing. On that basis, we said: “ It is hard to conceive of avalid reason why, inprinciple, we
should impose amore stringent standard for the form of a certificate than for pleadingsfiled
in court.” Id. at 352. W e continued, id.:

Without question, that is precisely the methodol ogy used by appellants.

Each defendant was identified in both the Claim Form and the Statement of

Claim, whichweretheinitial filingsintheHCAO. Moreover, for convenience,

they were then collectively identified in both documents as “Health Care

Providers.” The Certificate, filed a few months later with the HCAO, in the

very same case, used the defined term of Health Care Providers and the

common legal shorthand of “et al.” to refer to all the defendants previously

identified.

As we see it, the facts and circumstances set forth above distinguish the case sub
judice from Carroll. To be sure, the Certificate, when read in isolation, did not explicitly
identify the partieswho allegedly violated the standard of care. But, by using the defined
terms “Health Care Providers,” coupled with the use of “et al.,” the Certificate clearly
referred to the Statement of Claim filed with the HCA O, on which appellants listed all the
partiesallegedly responsible for the death of Ms. Barber. When read with the Statement of
Claim, the Certificate unequivocally identified all of the appellees.**

The certificae in Carroll, by contrast, did not specify the parties that allegedly

breached the standard of care by referring to another document containing the necessary

information. The certificate included the names of five physicians, only two of whom were

In their memoranda, appellees did not address our conclusons in Barber 1.
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named as defendants in the suit. No additional document existed to clarify which of these
five physicians, allegedly, had been negligent. Consequently, the certificate was “ usel ess”
because it did not permit the opposing parties, HCADRO, and the courts “to evaluate
whether a physician, or a particular physician out of several, breached the standard of care.”
Carroll, 400 Md. at 196. The Certificate in the case sub judice did not suffer from this
shortcoming.

What we said in Barber I, 174 Md. App. at 353, remains pertinent:

In reaching our concluson, we are mindful that the purpose of the

Certificate isto eliminate frivolous claimsfor substantivereasons. But,it was

never meant to extinguish potentially substantiveclaimsfor frivolousreasons.

W e cannot uphold the draconian sanction of a dismissal, tantamount here to

adismissal with prejudice, when the spirit, if not the letter, of the statute was

satisfied by theuse of theabbreviation“etal.”, and the defined term of “ Health

Care Providers,” which everyone involved in the matter understood as a

reference to the parties previously identified in the Statement of Claim.

Asnoted, the Court in Carroll articulated various requirements as to the contents of
the Certificate. Appelleesnow argue, for the first time, that the content of the Certificatein
this case was impermissibly vague. T hey maintain that it lacked specificity asto the alleged
breaches of the standard of care and isthus defective. Therefore, they claim that appellants
failed to satisfy a condition precedent, and thus the suit cannot proceed.

Appelleesrely on Carroll, which stated, 400 Md. at 181

[T]hefiling of aproper Certificate operates as a condition precedent to filing

aclaim in Circuit Court because arbitration is a condition precedent to filing

a claim in a Circuit Court and because the filing of a Certificate is an

indispensable step inthearbitration process, i.e., itmust occur or the condition

precedent is not satisfied. Therefore, if aproper Certificate has not been filed,
the condition precedent to maintain the action has not been met and dismissal
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Is required by the Statute once the allotted time period has elapsed.
The Carroll Court continued:

[A] condition precedent cannot be waived under the common law and a
failure to satisfy it can beraised at any time because the action itself isfatally
flawed if the conditionisnot satisfied. Thisrequirement of strict or substantial
compliancewith acondition precedent is of course subjectto abrogation bythe
General Assembly.’””

Id. at 182 n.12 (quoting Georgia-Pacific Corp.v. Benjamin, 394 Md. 59, 84 (2006) (quoting

inturn, Rios v. Montgomery County, 386 M d. 104, 127-28 (2005))).

This is not a case in which a certificate or expert report was never filed. When this
case was before the trial court, appellees could have, but did not, argue that the Certificate
or report was insufficiently detailed with respect to how appellees allegedly violated the
standard of care. Instead, they argued that the Certificate was invdid because it “did not
identify any individual health care providers as having deviated from accepted standards of
carg[.]” Barber I, 174 Md. App. at 339. For example, when the court below asked counsel
for Cardiac Surgery Associatesand Dr. Finney if they were arguing that the Certificatefailed
to “specif[y] how theindividual physicians and/or hospital breached the applicable standard
of care[,]” counsel replied: “[Appellants] don't haveto say all health care providers deviated
by A, B, C, D[.]” Id. at 323-24.

Moreover, in their original brief to this Court in Barber I, appellees maintained, id.:

Dr. LeDez's Certificate states, in effect, that there were some departures from

standards of care by the health care providers which caused Carolyn Barber

injury, but he does not attest that all of the health care providers deviated from

accepted standards of care, nor does he attest which, if any, of the deviations
from accepted standards of care by these unidentified health care providers
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actually caused injuries to the Plaintiffs' decedent.

It was only after the first gopeal in Barber |, and after Carroll was decided, that
appelleesargued, on remand to this Court, that the Certificate should have goneinto greater
detail. Appelleesinsist that their arguments about the Certificate are not subject to waiver,
because the filing of avalid Certificate is a condition precedent to suit, and can be raised on
remand.

Although these principles may enable appelleesto raisetheir concernsbeforethetrial
court, we do not construe Carroll to compel this Court to consider the issue at thisjuncture,
and we decline to do so.

Our review of the trial court’s decision is constrained by Rule 8-131(a), which
provides, in part: “Ordinarily, the appellate court will not decide any other issue unless it
plainly appears by the record to have been raised in or decided by the trial court, but the
Court may decide such anissueif necessary or desirable to guidethetrial court. ...” We
recognize that we have discretion under Maryland Rule 8-131(a) “to address an issue that
was not raised in or decided by the trial court.” But, this discretionary power is one

that appellate courts should rarely exercise, as considerations of both fairness

and judicial efficiency ordinarily requirethat all challengesthata party desires

to make to a trial court'sruling, action, or conduct be presented in the first

instanceto thetrial court sothat (1) a proper record can be made with respect

to the challenge, and (2) the other parties and the trial judge are given an

opportunity to consider and respond to the challenge.

Chaney v. State, 397 M d. 460, 468 (2007),

The Court of Appealshassaidthat*“the main purposeof Md. Rule8-131(a) isto make
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sure that all partiesin a case are accorded fair treatment, and also to encourage the orderly
administration of thelaw.” Conyers v. State, 354 Md. 132, 148-49 (1999); see State v. Bell,
334 Md. 178, 189 (1994); Blasi v. State, 167 Md. App. 483, 512 (2006). Therule advances

fairness by “‘requir[ing] counsel to bring the position of their client to the attention of the
lower court at thetrial so that the trial court can pass upon, and possibly correct any errors
in the proceedings’” Bell, 334 Md. at 189 (citations omitted).

Moreover, the issue as to the adequacy of the Certificate is not jurisdictiona. We
explain.

Asthe Court of Appeals has sad, “jurisdiction” concerns “‘the power [of the court]
to render a judgment over that class of cases within which a particular onefalls.”” Downes
v. Downes, 388 Md. 561, 575 (2005) (quoting Carey v. C hessie Computer, 369 Md. 741, 756
(2002) (additional citations omitted)). The Downey Court thus concluded that a statutory
time limitation, while mandatory, was not a “jurisdictional impediment.” 388 Md. at 575.

We also find support for our position in Oxtoby v. McGowan, 294 Md. 83 (1982).
There, Willard and Layla Oxtoby filed a complaint against Larry McGowan, M.D., on
November 20, 1979, alleging that Dr. McGowan was negligent in performing surgery on Ms.
Oxtoby in 1974. Id. The Act went into effect on July 1, 1976. Ms. Oxtoby was diagnosed
with cancer in 1977 and died on June 17, 1980, during the pendency of the case. Id. at 87.
Mr. Oxtoby subsequently amended the complaint on August 6, 1980, adding asurvival claim

as personal representative of hiswife'sestate, and adding wrongful death claimsfor himself

and the decedent’stwo children. /d.

29



Trial commenced in January 1981. At the close of evidence, Dr. McGowan filed a
motion to dismiss, claiming “the trial court was without initial jurisdiction” to entertain the
claims against him becausethey “were covered by the Act and were thereby required to be
submittedto the Act’ s arbitration procedure,” whichthe plaintiffshad failed todo. Id. at 87.
The court denied Dr. M cGow an’s motion, without supplying any reasons. Id. at 88.

After the jury found in favor of Dr. McGowan, the plaintiffs moved for a new trial,
alleging “that the court was without jurisdiction to entertain the action.” Id. They conceded
that “the case as origindly brought was within the jurisdiction of the trial court[,]” but
explained: “[T]he wrongful death and survival statute claims could not have existed until
[Ms. Oxtoby’s] death, which occurred well after the Act had been adopted.” Id. at 89. The
trial court denied the post-trial motion.

On appeal, theplaintiffsargued that the decedent’ s medical injury occurred after the
effective date of the Act. Id. at 90. Therefore, they maintained “that they may assert this
position for the first time on appeal because it challenges the jurisdiction of the trial court
over the subject matter and therefore may be raised at any time.” Id. at 91.

Of import here, the Court stated: id. (emphasis added):

In our recital of the procedural background we have used the word
“jurisdiction” because that was the term employed by the parties. The Act,
however, does not take away the subject matter jurisdiction of a circuit court
to hear and render judgments in cases involving claims which fall within the
Act.

The Court observed that the arbitration clause in the Act “creates ‘a condition

1

precedent to the institution of acourt action . ..,”” id. (citation omitted), and was “ anal ogous
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to the doctrine of exhaustion of adminigrative remedies.” Id. at 91 (citation omitted). It

concluded, id. at 92:

Thus, the plaintiffsin this case may for the first time on this appeal adopt the

position that the injury to [the decedent] was a medical injury occurring after

July 1, 1976. Compliance with the Act's precondition to court suit may not be

avoided by expressagreement of the parties or by mere oversight, at | east prior

to final judgment and final determination of all direct appeals.

Simpson v. Moore, 323 Md. 215 (1991), is instructive by way of analogy. There, the
Court held that a plaintiff’s claim against the State was barred by her failure to comply with
acondition precedent - the 180-day filing requirement of the Maryland Tort Claims Act. Of

import here, the Court commented that the condition precedent was not jurisdi ctional , stating,

id. at 229, n.4:
In agreeing with the State that the plaintiff’s claim is barred for failure
to satisfy a condition precedent, we do not accept the State’ s characterization
of this as a “jurisdictional” defect, at least not in the sense of fundamental
jurisdiction. The court had jurisdiction of the parties and subject matter.
Accordingly, appellees’ belated contention that the content of the Certificate was
inadequateis not ajurisdictional issue that wemustreview, despite appellees’ failuretoraise

it below. In our view, it is not appropriate for this Court, in the first instance, to assess the

sufficiency of the Certificate; that is atask better left to the able trial court.

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY REVERSED; CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGS. COSTS TO BE PAID BY
APPELLEES.
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