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Shawna Bar ber appeals fromtwo orders of the Grcuit Court for
Anne Arundel County granting sumrary judgnent in favor of appellees
Wbodbridge Karters, Inc. (Wodbridge), Margay Racing Products, Inc.
(Margay), and Eastern Karting Conpany (Eastern). Several questions
are presented on this appeal; we restate themas foll ows:

| . Did the circuit court err in granting
summary judgnment in favor of Margay and
Eastern on t he gr ound t hat t he
anticipatory release fully released
Margay and Eastern of appellant's strict
product liability clains?

1. Dd the circuit court err in granting
summary judgnent in favor of Wodbri dge,
Mar gay, and Eastern based on the
anticipatory release, because: (1) the
anticipatory release allegedly was not
intended to apply to clains for injuries
not ordinarily associated with go-kart
raci ng; and (2) the ternms of the
anticipatory release were allegedly not
made cl ear to appellant?

I11. Dd the circuit court err in granting
summary judgment in favor of Wbodbridge
based on the anticipatory rel ease because
the evidence on the record purportedly
establishes a genuine dispute as to
whet her appellant fully intended to
rel ease Wodbridge fromliability based
on Wbodbri dge' s al | egedl y reckl ess
conduct ?

IV. Dd the circuit court err in granting
summary judgnment in favor of Margay and
Eastern on the ground that appellant
assunmed the risk of her injury?

V. Did the circuit court err in granting
summary judgnment in favor of Margay and
Eastern on the ground that appellant was
contributorily negligent?
To all but the third question, we respond in the affirmative. As

a result of the disposition of the questions presented, we renmand
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this case to the circuit court for further proceedi ngs consistent

with this opinion.

FACTS

On Septenber 18, 1993, appellant suffered an extrenely serious
i njury when her hair becane entangled in the rear axle of a high-
performance go-kart that she was driving during a go-kart racing
event organi zed and sponsored by Wodbridge. Wodbridge, a not-
for-profit corporation, operates a go-kart racing club that
organi zes and sanctions go-kart racing conpetitions.

Appel l ant was driving an "Enduro" go-kart manufactured by
Margay and sold by Eastern to Cort Kane, an experienced go-kart
racer. Kane was appellant's boyfriend at the time, and is now
appel l ant's husband. This go-kart is not the ordinary type one
woul d expect to find at amusenent parks or at Ccean Gty, Maryl and.
Rather, it is a high-performance racing go-kart capable of reaching
speeds in excess of 100 mp.h., is between six and seven feet |ong,
and rides only inches fromthe track surface. Wen in the reclined
driving position, the driver's head rests against a headrest in the
rear of the vehicle. In this position, according to appellant's
estimation, the driver's head is approximately four inches fromthe
rear-nounted engine and rear axle. There are no seatbelts or
shoul der harnesses, and the rear axle, which is also very close to
the driver's head, is exposed and is not equipped wth any type of

shield or guard.
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The racing event, in which appellant suffered her tragic
injuries, was held at the Sutmmt Point Raceway (raceway) in Sunmmt
Point, West Virginia. The raceway is Wodbridge's "hone" track.
Both Margay and Eastern are identified in Wodbridge's 1993 Driver
| nformati on Packet and on the 1993 Pit Pass as sponsors of the
event. Appel | ant attended the event w th Kane. Prior to the
Summt Point event, appellant had never raced in a go-kart race.
| ndeed, she had never previously operated a racing go-kart.
Appel  ant was not a nenber of Wodbridge or of any other go-kart
club and her only experience wth go-kart racing was when she
acconpanied Kane to a go-kart racing event in Charlotte, North
Carolina in late August 1993. During the Charlotte event, in which
Kane raced the go-kart, appellant assisted Kane w th changing
certain go-kart parts and nmaki ng various adjustnents to the go-kart
in preparation for the races. She al so hel ped Kane start the go-
kart's notor with a special starter unit and tined Kane's | aps.

When the couple arrived for the Summt Point event, a raceway
attendant handed thema clipboard wwth a formon it that they were
required to sign in order to enter the raceway. The form entitled
"Rel ease and Waiver of Liability, Assunption of Ri sk and Indemity
Agreenent” (Rel ease), reads as follows:

I N CONSI DERATION of being permtted to
conpete, officiate, observe, work for, or
participate in any way in the EVENT(S) or
being permtted to enter for any purpose any
RESTRI CTED AREA (defined as any area requiring
speci al aut hori zati on, credenti al s, or
permssion to enter or any area to which

adm ssion by the general public is restricted
or prohibited), EACH OF THE UNDERSI GNED, for
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hi msel f, his personal representatives, heirs,
and next of Kkin:

1. Acknow edges, agrees, and represents that
he has or will immediately upon entering any
of such RESTRI CTED  AREAS, and Wil |
conti nuously t hereafter, I nspect t he
RESTRI CTED AREAS which he enters and he
further agrees and warrants that, if at any
time, he is in or about RESTRI CTED AREAS and
he feels anything to be unsafe, he wll
i mredi ately advise the officials of such and
will |eave the RESTRI CTED AREAS and/or refuse
to participate further in the EVENT(S).

2. HEREBY RELEASES, WAI VES, DI SCHARGES AND
COVENANTS NOT TO SUE the pronoters,
participants, racing associations, sanctioning
organi zations or any subdivision thereof,
track operators, track owners, officials, car
owners, drivers, pit crews, rescue personnel,
any persons in any RESTRI CTED AREA, pronoters,
sponsors, advertisers, owners and | essees of
prem ses used to conduct the EVENT(S),
prem ses and event inspectors, surveyors,
underwiters, consultants and ot hers who give
recommendations, directions, or instructions
or engage in risk evaluation or |oss control
activities regarding the prem ses or EVENT(S)
and each of them their directors, officers,
agents and enployees, all for the purposes
herein referred to as "Rel easees,” FROM ALL
LIABILITY TO THE UNDERSI GNED, his personal
representatives, assigns, heirs, and next of
kin FOR ANY AND ALL LCSS OR DAMAGE, AND ANY
CLAI M OR DEMANDS THEREFOR ON ACCOUNT OF | NJURY
TO THE PERSON OR PROPERTY OR RESULTING IN
DEATH OF THE UNDERSI GNED ARI SING OQUT OF OR
RELATED TO THE EVENT(S), WHETHER CAUSED BY THE
NEGLI GENCE OF THE RELEASEES OR OTHERW SE.

3. HEREBY AGREES TO | NDEWMNI FY AND SAVE AND
HOLD HARMLESS t he Rel easees and each of them
FROM ANY LGCSS, LIABILITY, DAMAGE, OR COST they
may incur arising out of or related to the
EVENT(S) WHETHER CAUSED BY THE NEGLI GENCE COF
THE RELEASEES OR OTHERW SE.

4. HEREBY ASSUMES FULL RESPONSI BILITY FOR
ANY RI SK OF BODILY I NJURY, DEATH OR PROPERTY
DAMAGE arising out of or related to the
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EVENT(S) whether caused by the NEGLI GENCE OF
RELEASES or ot herw se.

5. HEREBY acknow edges that THE ACTI VI TI ES
OF THE EVENT(S) ARE VERY DANGERQUS and invol ve
the risk of serious injury and/or death and/or
property damage. Each of THE UNDERSI GNED al so
expressly acknow edges that | NJURI ES RECEI VED
MAY BE COVPOUNDED OR | NCREASED BY NEGLI GENT
RESCUE OPERATIONS OR PROCEDURES OF THE
RELEASEES.

6. HEREBY agrees that this Release and
Wai ver of Liability, Assunption of Risk and
I ndemmity Agreenent extends to all acts of
negligence by the Releasees, | NCLUDI NG
NEGLI GENT RESCUE OPERATIONS and is intended to
be as broad and inclusive as is permtted by
the aws of the Province or State in which the
Event(s) is/are conducted and that if any
portion thereof is held invalid, it is agreed
that the balance shall, not w t hst andi ng,
continue in full legal force and effect.

| HAVE READ TH' S RELEASE AND WAIVER OF
LI ABI LI TY, ASSUWPTION OF RI SK AND | NDEWMNI TY
AGREEMENT, FULLY UNDERSTAND | TS  TERMS,
UNDERSTAND THAT | HAVE G VEN UP SUBSTANTI AL
RI GHTS BY SIGNING I T AND HAVE SI GNED | T FREELY
AND VOLUNTARI LY W THOUT ANY | NDUCEMENT,
ASSURANCE OR GUARANTEE BEI NG MADE TO ME AND
| NTEND MY SIGNATURE TO BE A COWPLETE AND
UNCONDI TI ONAL RELEASE OF ALL LIABILITY TO THE
GREATEST EXTENT ALLOWED BY LAW

According to appellant, she did not read the Rel ease because
she did not believe there was sufficient tinme to do so with several
cars behind them waiting to enter the raceway. In any event
appel l ant stated that she felt that she had no choice but to sign
the Release if she wanted to enter the raceway. Appellant further
al l eged that she was never given a copy of the Release, nor did

anyone at the event discuss the Release with her, explainits terns
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and scope, or discuss the risks of injury associated with the
raci ng event.

Upon her arrival at the raceway for the Sunmt Point event,
appel l ant planned to attend a course for novice drivers, but
Wbodbri dge cancel l ed the course due to norning rain. Wodbridge's
policy regarding novice drivers attending the novice class is
reflected inits 1993 Driver Information Packet, as follows: "All

novi ces (persons who have conpeted in less than three (3) races)

must attend novice school, if the novice school is offered before
being allowed to race or practice. It is recomended that first
time drivers to the track also attend the novice school." |ndeed,

prior to appellant's participation, no one from Wodbridge (1)
asked appellant whether she had ever driven in a go-kart race
before or had go-kart racing experience; (2) told appellant that
she could not drive in a race without participating in a training
session for first-time drivers; (3) gave appellant an information
packet or any other materials containing safety instructions or
war ni ngs; or (4) asked appellant whether she was a nenber of
Wbodbri dge.

Rat her, appellant sinply paid an entry fee and obtai ned a go-
kart tag nunber. A Wodbridge official checked the go-kart to
confirmthat it net racing specifications and to make sure that it
was not inproperly nodified. The race official also inspected
appellant's racing helnet to nake sure that it was a regul ation
helmet. No one, however, asked appellant to put the helnmet on to

see whether it fit properly.
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Before the race, appellant drove the go-kart three tines
around the track during a practice run. Prior to the practice run,
appel  ant put her shoulder length hair in a ponytail with a rubber
band, folded it up onto the top of her head so that the ponytai
woul d be inside the helnet, and tucked a few | oose hairs into the
collar of her racing suit. During the practice run, appellant's
hair did not fall down or conme out of her hel net.

After the practice run, but before the race, appellant
attended a brief driver's neeting conducted by a Wodbridge
official. During this neeting, track conditions, flag positions,
and safety rules relating to driving the go-karts were discussed.
According to appellant, at no tinme during the neeting, or
otherwi se, did anyone ever warn her that |oose clothing or hair
coul d be dangerous while driving the go-kart. Specifically, no one
instructed appellant to use a hair net or stocking to keep her hair
in place inside the helnet so that it would not get caught in the
go-kart's noving parts.

Shortly after the nmeeting, the race in which appellant woul d
drive started. About twenty-mnutes into her race, with nore than
seven | aps conpl eted, appellant's hair got caught in the rear axle
of the go-kart. This caused appellant's scalp to be torn literally
from her head. Appel l ant was taken by anbulance to a [ ocal
hospital, but, due to the nature of her injury, she had to be fl own
by helicopter to the Washi ngton Hospital Center in Washington D.C.
At the Washington Hospital Center, surgeons attenpted to re-attach

her scalp, which was |acerated into five pieces. Unfortunately,
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appel lant's scal p could not be saved, and skin grafts from her |eg
and buttocks were necessary. Over the course of the next several
weeks, appellant underwent multiple operations (totalling many
hours) and vi gorous physical therapy. Her injuries range fromthe
permanent |oss of her scalp, hair, and eyebrows, to nuscle and
nerve damage preventing her eyelids from properly closing.
Appel | ant states that she suffers from severe enotional problens
associated wth the accident and the |oss of her hair and scal p.

Al t hough understandi ng that go-kart racing involved certain
dangers (e.g., collisions with other go-karts, overturning go-
karts), appellant alleges that she never thought about, considered,
under st ood, or contenpl ated the possible danger of her hair getting
caught in the go-kart's noving parts and her scalp being torn from
her head. Nonet hel ess, appellant stated in pre-trial discovery
that she arranged her hair in the above-described fashion
"[b] ecause | had a definitely instinctive fear of ny hair dangling
in that affair, whether it be getting in ny face, keeping ne from
seeing or whether it getting caught in noving parts, that did not
occur to nme then but it just occurred to ne that it would [be]
dangerous."” Additionally, prior to her accident, appellant was
aware of the go-kart's noving parts behind the headrest, and was at
least famliar with the general setup of the go-kart.

On July 8, 1994, appellant filed a four-count conplaint
agai nst Wodbridge, Margay, and Eastern in the Crcuit Court for
Anne Arundel County. In the first count, appellant sued Margay and

Eastern for strict product liability, alleging that the go-kart was
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defectively designed. In the second count, she sued Margay and
Eastern for strict product liability, alleging that Margay and
Eastern should have warned appellant of the design defects and
| at ent dangers associated with the exposed rear axle. 1In the third
count, appellant sued Margay and Eastern for negligently designing
the go-kart. In the fourth count, appellant sued Wodbridge for
negligently failing to warn her that | oose hair or clothing could
get caught in the go-kart's noving parts and cause her injury.

Wbodbridge filed a notion for sumrmary judgnent argui ng, anong
ot her things, that there was no evidence of negligence on its part,
and that, in any event, appellant's claimwas barred by operation
of the Rel ease. A hearing on the notion was held on March 28
1995. The circuit court ruled fromthe bench, stating that "it is
clear fromthe | anguage of this rel ease that [appellant] has fully
rel eased [Wodbridge]." Accordingly, the trial judge granted
summary judgnment in favor of Wodbridge. A witten order to the
sane effect followed.

Margay and Eastern also filed notions for summary judgnent.
On April 24, 1995, the circuit court heard argunent on the notions.
Fol  owi ng the hearing, on May 12, 1995, the circuit court issued a
written Menmorandum of Opinion and Order granting sunmary j udgnment
in favor of Margay and Eastern. Therein, the circuit court
determned that the Release barred all of appellant's clains,
including the strict product liability clains, against Margay and
Eastern since both were "sponsors,"” and therefore "rel easees,"”

under the Rel ease. Additionally, the circuit court ruled that



- 10 -
appel  ant assuned the risk of her injuries and was contributorily
negl i gent .

From t hese orders, appellant appeals to this Court.

LEGAL ANALYSI S

St andard of Review and Choi ce of Law
Prelimnary, it is necessary to set forth the principles
governing our standard of review on this appeal. M. RuE 2-501(a)
(1995) permts a party to "file at any tine a notion for summary
judgnent on all or part of an action on the ground that there is no

genui ne dispute as to any material fact and that the party is

entitled to judgnent as a matter of law." |In response to a notion
for summary judgnent, the opposing party "shall identify wth
particularity the material facts that are disputed.” M. RUE 2-

501(b) (1995). The summary judgnent proceeding is not a substitute
for atrial on the nerits, but is a proceeding to determ ne whet her
atrial is needed to resolve a factual dispute. Foy v. Prudenti al
Ins. Co., 316 Md. 418, 422 (1989); Faul kner v. Anerican Cas. Co.,
85 M. App. 595, 614 (1991).

A material fact is a fact the resolution of which will sonehow
affect the outcone of a case. King v. Bankerd, 303 M. 98, 111
(1985). If the facts are susceptible to multiple inferences, al
i nferences nust be resolved in favor of the non-noving party
(appellant in this case). 1d. 1In addition, the inferences drawn

must be reasonable. Beatty v. Trailmaster Products, Inc., 330 M.
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726, 739 (1993). \here several inferences may be drawn, summary
j udgnent nust be denied and the dispute submtted to the trier of
fact. King, 303 M. at 111. Concl usory denials or bald
allegations will not defeat a notion for summary judgnent. See
Seaboard Sur. Co. v. Richard F. Kline, Inc., 91 Ml. App. 236, 243
(1992). Simlarly, a nmere scintilla of evidence in support of the
non-noving party's claimis insufficient to avoid the grant of
summary judgnent. Beatty, 330 Md. at 738.

Additionally, it is critical to note that, although suit was
filed in a Maryland court, this case is governed by West Virginia
law. Specifically, as the parties concede and as the trial court
recogni zed, under the doctrine of lex loci contractus, the neaning
and enforceability of the Rel ease is governed by West Virginia | aw,
American Motorist Ins. Co. v. ARTRA Goup, Inc., 338 M. 560
(1995),' and wunder the doctrine of |lex loci delicti, the
substantive tort |law principles of the accident are those of West
Virginia. Ward v. Nationwi de Mut. Auto. Ins. Co., 328 M. 240, 244

n.2 (1992).

West Virginia Legal Principles
Before turning to the nerits of this appeal, we shall present
an overview of the West Virginia |legal principles germane to this

case. At the onset, we note that both parties have diligently and

! ARTRA G oup's nodification of the doctrine of |ex |oci
contractus, by adding the renvoi exception, does not affect the
choi ce of |aw aspect of this case.
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t horoughly presented to this Court nmany cases from West Virginia
and other jurisdictions in support of their respective positions.
After considering the issues and examning the authorities
presented, we are convinced, however, that the outconme of this
appeal devolves, in large part, upon a proper understanding and
application of one case —Murphy v. North Am River Runners, Inc.,
412 S.E.2d 504 (W Va. 1991). Because Murphy is of utnost
i nportance to the disposition of this appeal, it is necessary to
examne it in detail.
The issue in Murphy was as foll ows:

[ Whether the trial court . . . properly

granted a sunmary judgnent to the defendant on

the ground that the anticipatory release

executed by the plaintiff was a conplete bar

to any action by the plaintiff against the

defendant for injuries sustained by the

plaintiff during a whitewater rafting

expedi ti on conducted by the defendant.
ld. at 507. In Murphy, the plaintiff went whitewater rafting as a
payi ng passenger in a raft owned and operated by the defendant.
Id. The guide of the raft in which the plaintiff was a passenger
attenpted a rescue operation of another raft that had becone stuck
anong the rocks in the rapids of the river. |Id. at 507-08. 1In an
attenpt to dislodge the stranded raft, the guide intentionally
bunped the plaintiff's raft into the stranded raft. 1d. at 508.
As a result, the plaintiff was thrown about the raft, causing a
serious knee and ankle injury. Id.

Prior to the rafting trip, the plaintiff had signed a docunent

that the defendant had drafted, entitled "Raft Trip Release,
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Assunption of Risk & Permssion" (raft release).

perti nent

| d.

The

provisions of the raft rel ease were set forth in Mirphy

as foll ows:

during the raft trip . certain risks and
dangers exist or may occur, including, but not
limted to, hazards of traveling on a rubber
raft in rough river conditions using paddles
or oars and other raft equipnment, hiking in
rugged terrain, being injured by aninmals,
reptiles or others, becoming ill in renote
pl aces without nedical facilities avail able,
and being subject to the forces of nature .

In consideration of the right to
participate in such river trip, . I
UNDERSTAND AND DO HEREBY AGREE TO ASSUNE ALL
OF THE ABOVE RI SKS AND OTHER RELATED RI SKS
WHI CH MAY BE ENCOUNTERED ON SAI D RAFT TRI P,
| NCLUDI NG ACTI VI TI ES PRELI M NARY AND
SUBSEQUENT THERETO | do hereby agree to hold
[ def endant ] harmess from any and all
liability, actions, causes of actions, clains,
expenses, and damages on account of injury to
nmy person or property, even injury resulting
in death, which I now have or which may arise
in the future in connection with my trip or
partici pation in any ot her associ at ed
activities .

| expressly agree that this release,
wai ver and indemity agreenent is intended to
be as broad and inclusive as permtted by the
| aw of the State of West Virginia and that if
any portion thereof is held invalid, it is
agreed t hat t he bal ance shal |
notw t hstandi ng, continue in full legal force
and effect. This release contains the entire
agreenent between the parties hereto and the
terms of this release are contractual and not
a nmere recital.

| further state that | HAVE CAREFULLY
READ THE FOREGO NG RELEASE AND KNOW THE
CONTENTS THERECF AND | SIGN TH S RELEASE AS WY
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OMNN FREE ACT. This is a legally binding
docunent which | have read and under st ood.

Id. at 508, n.3.

After the injury, the plaintiff filed suit against the
defendant, alleging that the defendant's guide negligently,
carel essly, and recklessly caused her injuries. |Id. at 508. The
def endant noved for summary judgnent based on the terns of the raft
release. I1d. |In oppositionto the notion, the plaintiff filed an
affidavit of an experienced river guide who opined that there
exi sted reasonable alternatives to the above-described rescue
operation that would have posed no risk of harmto the passengers
of the plaintiff's raft. Id. The plaintiff also filed her own
affidavit stating that she was not inforned in advance of the
possibility that her raft mght be involved in the rescue of a
stranded raft by the "bunping" of her raft into the stranded raft.
| d. The plaintiff's affidavit further stated that she never
contenplated that the raft rel ease covered such intentional acts,
but only applied to ordinary negligence in the form of piloting
errors associated with an ordinary rafting trip. The trial court
granted sunmary judgnent based on the raft release. Id.

On appeal, the Suprene Court of Appeals of Wst Virginia
expl ained the | aw as foll ows:

Ceneral ly, in the absence of an
applicable safety statute, a plaintiff who
expressly and, under the circunstances,
clearly agrees to accept a risk of harm
arising from the defendant's negligent or

reckl ess conduct may not recover for such
harm unless the agreenent is invalid as
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contrary to public policy. When such an
express agreenent is freely and fairly nade,
bet ween parties who are in an equal bargaining
position, and there is no public interest with
which the agreenent interferes, it generally
w Il be upheld.

A clause in an agreenent exenpting a
party from tort liability is, however,
unenf orceabl e on grounds of public policy if,
for exanple, (1) the clause exenpts a party
charged with a duty of public service from
tort liability to a party to whnomthat duty is
owed, or (2) the injured party is simlarly a
menber of a class which is protected agai nst
the class to which the party inflicting the
har m bel ongs.

* * * *

In order for an express agreenent
assumng the risk to be effective, it nust
appear that the plaintiff has given his or her
assent to the terns of the agreenent.
Particularly where the agreenment is prepared
by the defendant, it nust appear that the
terms were in fact brought hone to, and
understood by, the plaintiff, before it may be
found that the plaintiff has agreed to them
Stated another way, "to relieve a party from
liability for his [or her] own negligence by
contract, language to that effect nust be
clear and definite."?

Moreover, in order for the express
agreenent to assune the risk to be effective,
it nust also appear that its ternms were
intended by both parties to apply to the
particul ar conduct of the defendant which has
caused the harm To determ ne whether there
was such intent, when +the agreenent s
prepared by the defendant, its terns will be
construed strictly agai nst the defendant.

In particular, a general clause in a pre-
i njury excul patory agreenent or anticipatory
rel ease purporting to exenpt a defendant from

2 Quoting Bow by-Harman Lunber Co. v. Commopbdore Serv.,
Inc., 107 S.E.2d 602, 607 (W Va. 1959).
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all liability fromany future |oss or damage
wi Il not be construed to include the |oss or
damage resul ting from the def endant' s
intentional or reckless msconduct or gross
negligence, unless the circunstances clearly
indicate that such was the plaintiff's
intention. Simlarly, a general clause in an
excul patory agreenent or anticipatory rel ease
exenpting the defendant fromall liability for
any future negligence will not be construed to
i nclude intentional or reckless m sconduct or
gross negligence, unless such intention
clearly appears fromthe circunstances.

These specific rules of anticipatory
rel ease construction are related to the
general rule that "[a] release ordinarily
covers only such matters as nmay fairly be said
to have been within the contenplation of the
parties at the tine of the execution."?

Id. at 508-511 (citations omtted).

After reciting these principles of law, the Mrphy court
observed that the West Virginia Witewater Responsibility Act (Act)
applied. I1d. at 511. According to the court, the Act's purpose is
to define those areas of responsibility for which comrercial
whitewater guides are liable for injury, in light of the fact that
it is inmpossible to elimnate the inherent risks involved in
whi t ewater rafting. Id. The court further stated that the Act
i nposes certain duties on whitewater guides, recognizes liability

for breach of these duties, and i muni zes guides fromliability for

injuries resulting fromthe inherent risks of the activity "which

3 Quoting syl. pt. 2, Conley v. HII, 174 S.E. 883 (W Va.
1934), overruled on another point in syl. pt. 4, Thornton v.
Charl eston Area Medical Cr., 213 S.E. 2d 102 (W Va. 1975).
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are essentially inpossible to elimnate regardless of all feasible
safety neasures." |d.

One such statutorily inposed duty requires guides to conform
to the standard of care expected from nenbers of the profession.
Id. at 512. Accordingly, the court held as foll ows:

As stated previously, when a statute inposes a

standard of care, a clause in an agreenent

purporting to exenpt a party from tort

liability to a nmenber of the protected class

for failure to conform to that statutory

standard is unenforceable. Therefore, to the

extent that the anticipatory release in the

present case purports to exenpt the defendant

fromtort liability to the plaintiff for the

failure of the defendant's guide to conformto

t he standard of care expected of nenbers of

his occupation, it is unenforceable.
ld. (citations omtted). Thus, because the plaintiff's experienced
gui de essentially opined in the affidavit that the defendant's
guide failed to observe the standard of care expected of nmenbers of
his occupation during a rescue operation, a genuine issue of
material fact was raised, and the trial court should not have
granted summary judgnment. Id.

Next, and nore significantly, the court observed that the
plaintiff's conplaint "explicitly alleges that the defendant's
conduct was reckless, as well as negligent." Id. As aresult, the
West Virginia high court stated:

As stated previously, a general clause in a
pre-injury excul patory agr eenment or
anticipatory release purporting to exenpt a
defendant from all liability for any future
loss or danmage wll not be construed to

include the | oss or danage resulting fromthe
defendant's intentional or reckless m sconduct
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or gross negligence, unless the circunstances
clearly indicate that such was the plaintiff's
intention. This rule parallels the rule that
"[a] release is construed fromthe standpoint
of the parties at the tinme of its execution.
Extrinsic evidence is adm ssible to show both
the relation of the parties and the
circunst ances whi ch surrounded t he
transaction."*

| d. The court then recognized that contract construction is a
matter for the court. | d. Were the neaning of a contract is
uncertain and anbiguous, parol evidence 1is admssible to
denonstrate the situation of the parties, the surrounding
ci rcunst ances when the contract was nmade, and the construction that
the parties give to the contract, either contenporaneously or
subsequently. 1d. at 512-13. Were the parol evidence is not in
conflict, the court nust construe the contract. ld. at 513.
Where, however, there is a conflict on a material point necessary
to interpret the contract, the neaning of the contract is a matter
for the jury. 1d. After reciting these principles, the court held
as follows:
In light of the inquiry needed here
concerning the relation of the parties and the
ci rcunstances surroundi ng the execution of the
anticipatory release in order to determ ne the
parties' intent wth respect to reckless
conduct of the defendant, the trial court
i nproperly granted the defendant's notion for
summary j udgnent. "A notion for sunmmary
judgment should be granted only when it is

clear that there is no genuine issue of fact
to be tried and inquiry concerning the facts

4 Quoting syl. pt. 1, Cassella v. Wirton Constr. Co., 241
S.E.2d 924 (W Va. 1978).



- 19 -

is not desirable to clarify the application of
the law "

Accordingly, this Court reverses and
vacates the summary judgnent entered in favor
of the defendant and remands this case for
further proceedings consistent wth this
opi ni on.

ld. (citations omtted) (enphasis added).

There is a very critical aspect of Mirphy that nust not be
over | ooked. The Suprene Court of Appeals of West Virginia held
that the trial court inproperly granted sunmmary judgnent on the
reckl essness claim despite the fact that the raft release
specifically stated that the plaintiff agreed "to hold [defendant]
harm ess fromany and all liability, actions, causes of actions,
clai ns, expenses, and damages . . .," and that the plaintiff agreed
that the raft release "is intended to be as broad and inclusive as
permtted by the law of the State of Wst Virginia
(Enphasis added). It is relatively clear that the West Virginia
hi gh court held that summary judgnent was i nappropriate because the
plaintiff generated a genuine issue of fact by her affidavit, which
stated that she never contenplated that the raft rel ease covered
intentional acts, but only covered ordinary acts of negligence such
as piloting errors associated with an ordinary ride on the river.
In other words, despite the defendant's obvious attenpt to draft

the raft release in a very broad and all-inclusive manner,

reckl essness was not covered because the plaintiff, by her



- 20 -

affidavit, successfully raised a genuine issue of fact regarding
whet her such conduct was contenpl ated by the rel ease.®

Anot her inportant aspect of Mirphy that nust be kept in mnd
on this appeal is that Mirphy necessarily considered the above-
italicized | anguage (precedi ng paragraph) of the raft release to be
anbi guous. If it were otherwise, the West Virginia high court
woul d not have remanded the case because it could have, as a matter
of law, construed the contract —after all, the court expressly
recogni zed that contract construction of an unanbi guous contract is
for the court. At first blush the | anguage of the raft rel ease may
not necessarily appear anbi guous. That the West Virginia high
court determned that the raft release contained anbiguous
| anguage, however, is not surprising, in light of certain
principles enbodied in West Virginia law. (1) such rel eases wll
be construed against the drafter; (2) the bargaining positions of
the parties nmust be considered; and (3) the parties' intention and
contenpl ati on regarding the scope and coverage of the rel ease nust
be consi dered. We further observe that, in Mrphy, the West

Virginia high court relied on RESTATEMENT ( SECOND) OF TORTS § 496B (and

5 Significantly, the court seened to recogni ze that nothing
woul d prevent an anticipatory release from expressly covering
reckl ess conduct. Id. at 512 n.10 ("W do not attribute to the

| egislature the intent to i muni ze commercial whitewater outfitters
: fromliability for intentional or reckless m sconduct or
gross negligence. C On the other hand, we also do not
attribute to the legislature the intent that the parties may not
have the contractual freedomto agree that the plaintiff assunes
the risk of such conduct.").
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vari ous comments thereto) for many of the above principles of |aw
relating to anticipatory releases. W are confident, therefore,
that we may turn to RESTATEMENT ( SECOND) OF TORTS 8§ 496B for additiona

gui dance should Murphy or other Wst Virginia case |aw not cover
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all issues in this case.® As it turns out, however, Mirphy rather

6 Section 496B reads as fol |l ows:

A plaintiff who by contract or otherw se
expressly agrees to accept a risk of harm
arising from the defendant's negligent or
reckl ess conduct cannot recover for such harm
unl ess the agreenent is invalid as contrary to
public policy.

Comment c¢ (cited in Murphy, at 510), and illustration 1, of this
section read as foll ows:

In order for an express agreenent
assunmng the risk to be effective, it nust
appear that the plaintiff has given his assent
to the terns of the agreenent. Particularly
where the agreenent is drawn by the defendant,
and the plaintiff's conduct with respect to it
is nerely that of a recipient, it nust appear
that the ternms were in fact brought hone to
hi m and understood by him before it can be
found that he has accepted them

[l lustration:

1. A, attending a theatre,
checks his hat in B's check room
He is handed a ticket, on the back
of which, in fine print, it 1is
stated that Bwll not be Iiable for
any loss or damage to the hat.
Reasonably believing the ticket to
be a nmere receipt, A accepts it
w thout reading it. B negligently

| oses the hat. A is not bound by
the provision on the back of the
ticket.

Comrent d (also cited in Miurphy, at 510) reads as foll ows:

In order for the agreenent to assune the
risk to be effective, it nust al so appear that
its terns were intended by both parties to
apply to the particular conduct of the
def endant which has caused the harm  Again,
where the agreenent is drawn by the defendant
and the plaintiff passively accepts it, its

(continued. . .)
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adequat el y answers nost of our concerns on this appeal.’
Keeping all of the foregoing principles in mnd, we turn to

the nmerits of this appeal.

First, appellant argues that the circuit court erred in
granting summary judgnent in favor of Margay and Eastern on the
ground that the Release fully released Margay and Eastern of
appellant's strict product liability clains. W agree.

Construing the facts in the light nost favorable to appellant,
as we nust, we hold that, under Murphy, appellant has generated a
genui ne dispute of material fact sufficient to overconme Margay's

and Eastern's notions for summary judgnent on the strict product

5(...continued)

terms wll ordinarily be construed strictly
agai nst the defendant. |In particular, general
cl auses exenpting the defendant from al
liability for loss or damage wll not be
construed to include |oss or damage resulting
from his intentional, negligent, or reckless
m sconduct, unless the circunstances clearly
indicate that such was the plaintiff's
under standi ng and intention. On the sane
basi s, general clauses exenpting the defendant
fromall liability for negligence will not be
construed to include intentional or reckless
m sconduct, or extreme or wunusual Kkinds of
negligence, unless such intention clearly
appears.

! Two ot her cases, King v. Kayak Mg. Corp., 387 S E 2d 511
(W Va. 1989), and Bradley v. Appal achian Power Co., 256 S.E.2d 879
(W Va. 1979), aid our analysis wth respect to the fourth and
fifth questions presented. These cases will be discussed in detail
when we address those questions.
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liability clains. Prelimnarily, we recognize that the trial court
was correct in determning that Margay and Eastern were "sponsors”
under the Release, and therefore were "releasees" under the
Rel ease. This, however, is insufficient to cause the Release to
shield Margay and Eastern fromappellant's strict product liability
claims. W explain.

Appel lant's affidavit in opposition to Margay's and Eastern's
motions for summary judgnment unequivocally states that she never
contenpl ated or intended that the Rel ease woul d bar these clains,
and that nobody ever infornmed her that this m ght be the case. To
be sure, the Release purports to cover all clains "caused by the
NEGLI GENCE OF RELEASEES or otherwise," and "is intended to be as
broad and inclusive as is permtted by the aws of" West Virginia.
Additionally, appellant's signature was intended "TO BE A COWLETE
AND UNCONDI TI ONAL RELEASE OF ALL LIABILITY TO THE GREATEST EXTENT
ALLONED BY LAW" As expl ai ned above, however, the raft release in
Mur phy enpl oyed simlarly broad and all-inclusive | anguage, yet the
plaintiff generated a genui ne di spute of fact regardi ng whether she
intended to rel ease her clains agai nst the defendant for reckless
conduct by her affidavit stating that she never intended to give up
such cl ai ns.

In the sane way that there is a factual dispute regarding
whet her the plaintiff in Mirphy intended the release to bar clains
for the defendant's reckless conduct, there is a factual dispute
regarding whether appellant in the instant case intended the

Rel ease to bar clains of strict product liability. Strictly
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construing the Release against Margay and Eastern, as Mirphy
requires, we can safely say that a reasonable person in appellant's
position would not contenplate or intend that the Rel ease would
elimnate strict product liability clains against the manufacturer
and seller of the go-kart. Indeed, while a driver m ght expect to
be releasing clains for ordinary injuries associated with racing a
go-kart, e.g., "spin-outs," collisions, etc., it is entirely
reasonable to conclude that surrendering clains for product
liability against the manufacturer and seller of the go-kart would
be the farthest thing froma driver's mnd upon signing the Rel ease
at the entrance of the raceway. This is what appellant has stated
in affidavits and di scovery, and her statenents are undi sputed fact
for purposes of summary judgnment. Under Murphy, therefore, we hold
that summary judgnent was inproperly granted in this regard.

Furthernore, appellant's sworn statenents, taken in the |ight
nost favorable to her, were sufficient to denonstrate that there
was "an unequal bargaining position" with respect to the Rel ease.
Mur phy, 412 S. E. 2d at 509. Appellant points out that her affidavit
stated, "No one discussed this Release with ne, explained its terns
or made clear to nme its scope, or discussed with ne any of the
risks of injury associated with the racing event and purportedly
covered by the Release.” She further stated that there was
pressure to sign the Release and that there was insufficient tine
for a neaningful reading of the Rel ease, because cars were behind

her waiting to enter the raceway. |In addition, if she wanted to
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enter the raceway, she had no choice but to sign the Release.
Moreover, she did not arrive at the raceway by hersel f, but rather
acconpani ed Kane, and was several hours away from home. As Mirphy
clearly considers the circunmstances under which the Rel ease was
signed and the relation between the parties to be critical in
determ ning whether an anticipatory release will be effective
t hese facts undeni ably generate, at a mninmum a genui ne di spute of
materi al fact.

In many regards, the facts surroundi ng appellant's signing of
the Rel ease, as viewed nost favorably to her, are simlar to those
in illustration 5 under comment | of RESTATEMENT ( SECOND) OF TORTS §
496B, which states as foll ows:

In a crowded city, A drives his car
around for half an hour wthout finding a

pl ace to park it. Having no other way to
| eave his car in order to transact inportant
busi ness, he drives it into B's garage. B

gives hima ticket, of a type in general use
in garages and parking places in the city,
which states on its face that the car is left
entirely at A's risk, and that B will not be
liable for any | oss or danage, even though it
is due to his negligence. A reads the ticket
and accepts it w thout coment. Through the
negligence of B the car is stolen. The terns
of the ticket are not effective to bar A's
recovery fromB for the | oss of the car.

| ndeed, as comment | explains, the disparity in bargaining power
may arise from

t he defendant's nonopoly of a particular field
of service, from the generality of use of
contract clauses insisting upon assunption of
risk by all those engaged in such a field, so
t hat the plaintiff has no alternative
possibility of obtaining the service wthout
the <clause; or it my arise from the
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exigencies of the needs of the plaintiff

himself, which Jleave him no reasonable
alternative to the acceptance of the offered
terns.

Consistent with coment j and illustration 5, appellant's sworn

factual statenents are sufficient to neet the m nimumrequirenments
for defeating a notion for sunmary judgnent.?

Additionally, as Miurphy requires, "it nust appear that the
terns [of the Release] were in fact brought hone to, and understood
by, the plaintiff, before it may be found that the plaintiff has
agreed to them" | d. Alternatively stated, to relieve
contractually a party fromliability for its negligence, |anguage
to that effect nust be clear and definite. | d. In light of
Mur phy's strict construction of the raft release against the
def endant in that case, we are satisfied that the Release in the
instant case is not sufficiently clear and definite to enable us to
conclude, as a matter of |aw, that appellant nust have under st ood
the Rel ease to cover the strict product liability clains.

Based on the foregoing, we hold that the circuit court erred
in granting summary judgnent in favor of Mrgay and Eastern on
appellant's strict product liability clains. Despite the fact that

both Margay and Eastern are rel easees under the Rel ease, appell ant

8 Al t hough Murphy does not cite this specific coment and
illustration, as we previously explained, we are confortable
relying on the principles expressed therein and believe that those
principles fairly and accurately represent what would be the | aw of
West Virginia.
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has presented sufficient facts to generate a jury question

regardi ng whet her the Rel ease extingui shes those clains.?®

Next, appellant asserts that the circuit court erred in
granting summary judgnent in favor of W odbridge, Margay, and
Eastern based on the Rel ease, because: (1) the Release allegedly
was not intended to release clains for injuries not ordinarily
associated wth go-kart racing; and (2) the terns of the rel ease
were allegedly not made clear to appellant. Initially, because we
addressed the propriety of summary judgnent on the strict product
liability clainms against Margay and Eastern (counts | and I1) in
Part | of this opinion, our focus here is only on the propriety of

summary judgnent on appellant's negligence cl ai magai nst Wodbri dge

o Inits brief, appellant urges this Court to hold that the
Rel ease, at least to the extent that it purports to cover strict
liability claims, is inoperative as a matter of West Virginia
public policy. Appellant cites Westlye v. Look Sports, Inc., 22
Cal. Rptr. 2d 781, 799-800 (Cal. C. App. 1993), to support her
position. Margay and Eastern, on the other hand, argue that Zi nmer
v. Mtchell and Ness, 385 A 2d 437 (Pa. Super., 1978), stand for
t he opposite proposition. W have not found, nor have the parties
directed us to, a West Virginia case or statute dealing with the
precise issue. W are, therefore, in unchartered West Virginia
| egal territory. In addition, Mirphy does not provide us wth
guidance in this regard. Because of our unique role on this appeal
—determ ning what the West Virginia Suprene Court of Appeals woul d
do under the circunstances —we do not declare that as a matter of
West Virginia state public policy a rel ease covering strict product
liability clains is void. W need not make such a determ nation
because appellant states in her brief, "This Court need not reach
t hat issue, however, because the circuit court's application of the
Rel ease to bar [appellant's] strict product liability clains
agai nst Margay and Eastern Karting —especially as a matter of |aw
on a notion for summary judgnent —was erroneous in any event."
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(count V) for negligently failing to warn her that |oose hair or
clothing could get caught in the go-kart's noving parts and cause
her injury, and her remaining negligence claimagainst Margay and
Eastern (count 111) for negligently designing the go-kart.

Addressing the propriety of sunmmary judgnment on appellant's
negl i gence claim against Wodbridge, as previously noted, the
circuit court granted summary judgnent for Wodbridge on the ground
that the Rel ease excul pated Wodbridge for any all eged negligence
onits part. For the reasons stated above, that a genui ne dispute
of material fact exists with regard to whether there was an unequal
bargai ning position between the parties, we nust reverse the
circuit court's grant of summary judgnent in favor of Wodbridge.
We reiterate that appellant presented sufficient facts to generate
a jury issue regarding whether the release was ineffective for a
| ack of an equal bargaining position. Accordingly, the case nust
be remanded on that basis.

In addition, summary judgnent in favor of Wodbridge was
i nproper because appellant raised a genuine dispute of materia
fact in two further respects. First, appellant presented
sufficient facts to denonstrate that the Rel ease was not intended
to cover her claim against Wodbridge. As we expl ai ned above
Murphy held that in order for an anticipatory release to be
effective, it nust "appear that its terns were intended by both
parties to apply to the particul ar conduct of the defendant which
has caused the harm To determ ne whether there was such intent,

when the agreenent is prepared by the defendant its terns wll be
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construed strictly against the defendant." Mirphy, 412 S E. 2d at
510. Appel l ant stated that she never contenplated assum ng the
risk of getting her hair caught in the go-kart's rear axle, but
rather only assumed the ordinary risks of go-kart racing. Thus,
construing the Release against Wodbridge, we hold that Mirphy
requires this Court to reverse the grant of summary judgnent
because appel |l ant has generated a genui ne dispute of naterial fact
that she never intended to rel ease Wodbridge of the duty to warn
her of the danger of her hair getting caught in the go-kart's rear
axl e.

Second, construing matters nost favorably to appellant, she
has denonstrated that the Rel ease does not bar her claim against
Wbodbri dge because the terns of the rel ease were not brought hone
to and understood by appellant. As we have already seen, under
Mur phy, "it mnust appear that the terns [of the Release] were in
fact brought home to, and understood by, the plaintiff, before it
may be found that the plaintiff has agreed to them™ 1d. |In other
wor ds, according to Murphy, to relieve contractually a party from
liability for its negligence, |anguage to that effect nust be clear
and definite. 1d. Under the holding in Mirphy, the |anguage of
the Release is not sufficiently clear and definite such that
appel | ant nust have understood the Rel ease to rel ease Wodbri dge of
the duty to warn her of the risks and dangers of hair getting
caught in the go-kart's exposed rear axle, as opposed to the duty

to warn of ordinary risks associated with go-kart driving.
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Lastly, we shall address whether summary judgnent in favor of
Margay and Eastern was proper on appellant's negligence claim
agai nst Margay and Eastern for negligently designing the go-kart.
We hol d, consistent with our reasoni ng above, that summary judgnent
was i nproper. First, appellant has raised a genuine dispute of
material fact regarding unequal bargaining positions. Second,
appellant's sworn statenents sufficiently denonstrate that the
Rel ease was not intended to cover her claim against Mirgay and
Eastern for negligently designing the go-kart. Her allegations
t hat she only assunmed the ordinary risks associated wth go-kart
racing, and not risks associated with a poorly designed go-kart,
are sufficient under Murphy for her to avoid a grant of sunmary
j udgnment against her on this claim Finally, the terns of the
Rel ease are not sufficiently clear and definite under Mirphy to
enable us to conclude that appellant understood the Release to
cover clains agai nst Margay and Eastern for negligent design of the

go-kart.

As we explained in Part Il above, the circuit court erred in
granting summary judgnent in Wodbridge's favor. W w sh to nmake
cl ear, however, that we do not base that holding on the argunent
reflected in appellant's third question presented —nanely, that
the circuit court erred in granting summary judgnment for Wodbri dge

based on the Rel ease because the evidence in the record purportedly
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establ i shes a genui ne dispute as to whether appellant intended to
release clains arising from Wodbridge's allegedly reckless
conduct. In other words, in addition to those argunents in Part |1
above, appellant argues that Wodbridge was not entitled to summary
j udgnent because the record, viewed in appellant's favor, contains
evi dence of reckless conduct on Wodbridge's part, and that,
t herefore, under Mirphy, the Rel ease does not excul pate Wodbri dge
fromliability for such conduct.

We observe that appellant initially raised this argunent in
opposition to Wodbridge's notion for sunmary judgnent. In
response to appellant's opposition, Wodbridge argued that
appel | ant never asserted a cause of action for reckless conduct
(nor anended her conplaint to add such a cause of action), and that
reckl ess conduct, as a matter of law, cannot be inferred fromthe
evidentiary materials submtted with appellant's opposition to the
motion for summary judgnent. Wbodbri dge, therefore, nmaintained
that it would be inproper for the circuit court to deny Wodbri dge
summary judgnent based on appellant's reckl ess conduct argunent.
In granting sunmary judgnent in favor of Wodbridge, the circuit
court did not expressly address appellant's reckless conduct
argunment, but rather sinply held that the Release exculpated
Wbodbri dge.

We hold that the circuit court erred in granting sumrary
j udgnent to Wodbridge for only those reasons expressed in Part ||
above. The circuit court did not err in granting Wodbridge

summary judgnent on the basis of the alleged reckless conduct
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because appellant failed to plead that cause of action. Thus, we
agree with Wodbridge. Wthout regard to whether appellant has
raised a genuine dispute of fact that Wodbridge sonehow acted
reckl essly, we observe that appellant's conpl ai nt does not contain
a claim against Wodbridge for Iliability based on reckless
behavior. Rather, the "Fourth Count Agai nst Defendant Wodbri dge
for Negligence" of appellant's conplaint (which is the only count
agai nst Whodbridge) alleges a cause of action agai nst Wodbri dge
strictly for ordinary negligence. In this regard, the conplaint
al l eges that Wodbridge failed "to exercise ordinary and reasonabl e
care and prudence" in "wholly failing and neglecting to warn,
notify or instruct" appellant of the dangers of hair becom ng
caught in the go-kart's noving parts.

Because appel | ant has not sued Wodbridge based on reckl ess
conduct, the circuit court did not err as appellant suggests. In
other words, that the Release may not excul pate Wodbridge for
reckl ess conduct under Mirphy does not matter because appellant is
not legally entitled to recover from Wodbridge for such conduct
under the conplaint as filed below. "Each cause of action shall be
set forth [in the conplaint] in a separately nunbered count." M.
RuLE 2-303(a) (1995). Whaley v. Maryland State Bank, 58 M. App.
671 (1984), although not directly on point, adequately supports our
reasoning. |In Waley, we determined that the trial court did not
err inrefusing to give the appellant's requested jury instructions

on "negligent m srepresentation" because the appellant's sole cause
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of action in the counterclai mwas "fraudul ent m srepresentation.”
ld. at 679-80. Accordingly, we held that "if they had w shed to
allege that [his] statenents were negligent m srepresentations,
appel l ants shoul d have nade the allegation in a separately nunbered
count." 1d. at 680.

Thus, Whal ey nmakes clear that a clai mant cannot recover on a
cause of action not contained in its conplaint. Likewse, in the
instant case, appellant my not nmmintain an action against
Wbodbri dge based on reckless conduct where her conplaint only
all eges a cause of action for ordinary negligence. The tria
court, therefore, did not err in the manner in which appellant

ar gues. 10

10 W wish to make clear that we express no opinion
regardi ng whet her, under Muirphy, reckless conduct on Wodbridge's
part is covered under the Rel ease. Furthernore, we express no
opi ni on regardi ng whet her appellant's sworn statenents and ot her
evidentiary materials submtted with her opposition to Wodbridge's
nmotion for summary judgnment were sufficient to generate a genuine
di spute of material fact that Wodbri dge may have acted reckl essly.
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IV and V

As the remaining two questions are closely related, we shall
address themtogether. W nust determ ne whether the circuit court
erred in granting summary judgnent in favor of Margay and Eastern
on the ground that appellant assunmed the risk of her injury, and on
t he ground that appellant was contributorily negligent. The final
part of the circuit court's witten Menorandum of Qpi nion and Order
granting summary judgnent in favor of Mrgay and Eastern, in
pertinent part, reads as follows:

3. D d the [appel | ant] assune
t he danger and the risk of possible
injury by participating in the high
speed conpetitive race held at [the
raceway] on Septenber 19, 1993?

As denonstrated, [appellant] knew the CGo-
Kart had exposed, fast noving parts, wthin
inches of a drivers [sic] head. Additionally,
[ appel  ant] knew that dangling hair posed a
danger in racing sports (note: [appellant] has
very long hair). But, despite this know edge,
[ appel | ant] engaged in the activity.

4. s t he [ appel | ant ]
contributorily negl i gent in
reference to the events that took
pl ace on Septenber 19, 1993, at the
raci ng event in whi ch she
partici pated?

West Virginia has chosen to call its form
of contributory negl i gence "conparative
contributory negligence."” This form of

contributory negligence holds that a party is
not barred from recovering damages in a tort
action so long as his negligence or fault does
not equal or exceed the conbi ned negligence or
fault of the other parties against whom
negl i gence is clai ned.
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There is no question that [appellant] was
contributorily negligent, nanely, she did not
secure her hair properly.
(Citations omtted). W hold that the trial court erred in

granting summary judgnent on these two grounds.

1

We begin with an exam nation of West Virginia | aw concerning
the defense of assunption of risk. |In King v. Kayak Mg. Cornp.
387 S.E.2d 511, 517 (W Va. 1989), West Virginia adopted what is
known as "conparative assunption of risk." Conparative assunption
of risk consists of two distinct principles.

First, "assunption of risk doctrine requires actual know edge
of the dangerous condition. . . ." ld. at 516. Thus, the
plaintiff will be deened to have assuned the risk where he "has
full know edge and appreciation of the dangerous condition and
voluntarily exposes hinmself toit." 1d. at 517. According to the
West Virginia Suprenme Court of Appeals, this is a "high standard,"”
and, in several cases, the court has held that, as a nmatter of |aw,
an assunption of risk jury instruction should not have been given.
ld. Second, a "plaintiff is not barred from recovery by the
doctrine of assunption of risk unless his degree of fault arising
t herefrom equal s or exceeds the conbined fault or negligence of the
other parties to the accident."” Id. at 517. Thus, "the

plaintiff's degree of fault arising fromthe assunption of risk is
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determned by the jury, and the total award of damages is then
di m ni shed accordingly." 1d. at 516.1%

Under these principles, it is clear that the circuit court
erred in granting summary judgnment on the ground that appellant
assuned the risk of the accident. The trial court was wong in two
regards. First, the trial judge failed to view the facts in the
I ight nost favorable to appellant. To be sure, there is evidence
t hat appell ant voluntarily drove the go-kart when she "knew t he Go-
Kart had exposed, fast noving parts, within inches of a drivers
[sic] head,"” and "knew that dangling hair posed a danger in racing
sports.” Appellant, however, generated evidence denonstrating j ust
the opposite. For exanple, in an affidavit, she stated as foll ows:

Before the race in which | drove, |
pl aced ny hair up inside ny helnet in the sane
manner that | had done for the practice run
| did this to keep ny hair out of nmy face and
out of the way, which is sonething | had
al ways done  when engagi ng in sports
activities, such as horseback riding or
bicycle riding. | wasn't concerned about any
particul ar danger relating to the Kart. The
possibility that nmy hair mght get caught in
the Kart's axle never occurred to ne — and
certainly was not obvious to me —and no one
war ned nme or even suggested there was a risk
that this m ght happen. | did not know about
or appreciate this danger, and surely did not
appreciate how extrenely serious an injury
could result from this danger, such as the
injury that | suffered when ny hair got caught
and ny scalp was torn fromny head.

1 The defense of conparative assunption of risk "is
avai |l abl e against a plaintiff in a product liability case where it
is showmn that the plaintiff had actual know edge of the defective
or dangerous condition, fully appreciated the risks involved, and
continued to use the product.” King, 387 S.E. 2d at 518.
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Clearly, in light of the above, appellant has raised a genuine
di spute of material fact regardi ng whet her she assuned the risk of
her injury. W recognize that the record contains statenents by
appel l ant contradicting the above affidavit excerpt. This factual
conflict, however, is not one that can be properly resolved on
summary judgnent, but nust be left for the jury.

Second, the trial judge should not have granted summary
judgnent in Margay's and Eastern's favor based on appellant's
assunption of risk because the trial judge wholly ignored the
"conparative" part of West Virginia s "conparative assunption of
ri sk" doctrine. As we explained, appellant cannot be barred from
recovery under the doctrine of assunption of risk unless her degree
of fault arising therefromequal s or exceeds the conbined fault or
negligence of the other parties to the accident. Thus, even if it
had been correct (which it would not have been in this case) for
the trial court to hold that appellant assuned the risk as a matter
of law, given the evidence that appellant presented of Margay's and
Eastern's culpability, the jury would be needed to make the
requi site conparability determ nation

In sum therefore, the trial court should not have granted
summary judgnent in Margay's and Eastern's favor on the ground that
appel l ant assunmed the risk of her injuries. In light of the
evi dence presented, this is a matter that the jury nust resolve
consistent with the Wst Virginia doctrine of conparative

assunption of risk, as delineated in King.
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For simlar reasons, we hold that the trial judge erred in
granting summary judgnent in favor of Margay and Eastern on the
ground that appellant was contributorily negligent. Under West
Virginia law, "a party is not barred fromrecovering damges in a
tort action so long as his negligence or fault does not equal or
exceed the conbined negligence or fault of the other parties
involved in the accident.” Bradley v. Appal achi an Power Co., 256
S.E. 2d 879, 885 (W Va. 1979). 1In addition, "it wll be the jury's
obligation to assign the proportion or degree of this total
negligence anong the various parties, beginning wth the
plaintiff." | d. We observe that in Wst Virginia conparative
contributory negligence is available in product liability cases.
See King, 387 S. E 2d at 514 n. 3.

First, the circuit court erred because it again failed to view
the facts in the light nost favorable to appellant. In this
regard, the circuit court held that "[t]here is no question that
[ appel lant] was contributorily negligent, nanely, she did not
secure her hair properly.™ When viewed in the Ilight |east
favorable to appellant, the sinple fact that appellant's hair cane
down m ght indicate that she was negligent in the manner in which
she secured her hair. There are other facts that indicate just the
opposite. For exanpl e, appellant described nethodically putting
her hair in a ponytail with a rubber band, folding it up onto the

top of her head so that the ponytail would be inside the hel net,
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and tucking a few | oose hairs into the collar of her racing suit.
She al so stated that "[d]juring the practice run, [she] did not have
any problemwith [her] hair falling down or com ng out of [her]
helmet." Viewed in the light nost favorable to appellant, this
i ndi cates that appellant secured her hair in a non-negligent
manner .

Furthernmore, the trial court's determ nation presunes that
appellant had a duty to secure her hair in the first place.
| ndeed, this may be the case. Viewing the evidence in appellant's
favor, however, it is conceivable that a jury mght very wel
conclude that it would not be negligent for appellant, a first-tine
go-kart racer, to fail to take special steps beyond those actually
taken to secure her hair in the absence of instructions to do so
from raceway officials or sonme prior know edge of danger on her
part. In other words, a jury could conclude that securing one's
hair woul d not be sonething that woul d occur to a reasonabl e person
under the circunstances, and in appellant's position as an
i nexperienced go-kart driver.

Second, as was di scussed above with respect to the conparative
assunption of risk defense, the trial court neglected to consider
the "conparability" aspect of Wst Virginia's contributory
negl i gence defense. Even if we assune for the sake of argunent
t hat appel | ant was negligent in the manner in which she secured her

hair, a jury would be needed to determ ne whether her degree of
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negl i gence equal s or exceeds the conbi ned negligence or fault of
Mar gay and Eastern.

As a result, the circuit court erred in granting sumrary
judgnent in Margay's and Eastern's favor based on appellant's

al | eged contributory negligence.
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CONCLUSI ON

Based on the foregoing, we affirmin part and reverse and

remand in part the judgnent of the circuit court.

JUDGMVENT OF THE CIRCU T COURT
FOR ANNE ARUNDEL COUNTY

AFFI RVED | N PART AND REVERSED
AND REMANDED | N PART FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON.

COSTS TO BE PAI D EQUALLY BY
APPELLEES.



