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This matter concerns a boundary di spute involving a | ane that
runs between the properties of two neighboring farns in Harford
County, near Aberdeen, Maryl and.

PROCEDURAL SUMVARY

On May 5, 1992, Nan Jay Barchowsky, appellant/cross appell ee,
filed a conplaint for trespass and ej ect nent agai nst Silver Farns,
Inc., and Arthur and Marie Silver Coates, appellees/cross
appel  ants, over a farmlane runni ng between the properties of the
parties. The defendants thereafter filed an answer and counter
conpl ai nt agai nst Ms. Barchowsky, the Maryland Environnment Trust
(MET),! Robert |. Callahan, and WIliam B. Thonpson,? seeking a
decl aratory judgnent that those parties had no right, title, or
interest in the |ane.

On March 21, 1994, the CGrcuit Court for Harford County
(Close, J.) granted partial relief to both parties. Al t hough
principally determning that Silver Farms, Inc., was vested with
fee sinple title to the farm lane, the court concluded that a
technical trespass to Ms. Barchowsky's property had occurred, as a
result of the location of a gate.

BACKGROUND OF FACTS

IMET did not participate in this litigation. |t represented
to the Court that it would anend the property description in the
conservation easenment in accordance wth Barchowsky's property
rights as determ ned by the court.

2Thonpson and Cal | ahan, who were represented by the sane
attorney and firmthat represented Ms. Barchowsky, did not
personal |y appear for trial and did not file an appeal.



For the past 185 years, the Jay famly and the Silver famly
have been nei ghbors on adjoining farnms. This dispute centers on
Ms. Barchowsky's efforts to secure recognition from Silver Farns,
Inc., of two points: (1) that the easterly boundary of her 83.96
acre farmcorresponds to the center line of a |ane known as Silver
Lane (fornerly known as Hoopman MII| Road or the MII| Road) that
runs between her farmand the Silver Farns tract; and (2) that she
and her successors have an easenent by prescription over the
remaining half of the lane in order to secure access to her
cultivated farmfields fromU S. Route 40. For the |last 63 years,
four generations of farnmers fromthe Gsborn famly have | eased and
farmed both the Jay and Silver fields that run along either side of
the disputed |ane. The Gsborns gained access to both of these
fields by way of this |ane.

Both the Jay and the Silver farnms originated from a | arger
tract of land acquired by Peter Hoopman in 1807. In 1809, Peter
Hoopnman (the great-great-great grandfather of appellee Marie Silver
Coat es) conveyed 165 acres of land to Frances Giffith, who later
married a Jay. The 1809 deed did not nention the |ane. The netes
and bounds description of the Jay/Giffith tract included a call to
a stone near the farnmhouse, then continued "North 84 degrees East
72 perches to a stone...." The parties agree that the second
stone, marking the northeast corner of this tract, and therefore
the easterly border of the property, cannot be found.

The lane originally ran fromthis second stone to Post Road



but has since been shortened by the construction of the B & O
Rai | road, the Phil adel phia, WIm ngton and Baltinore Railroad, and
U S. Route 40. The first indication in the land records of the
exi stence of the |ane appeared in a deed by the Jays to John Hopper
for 50 acres in 1849 (hereinafter referred to as the "Hopper
deed"). The Hopper deed refers to the disputed | ane as "Hoopman's
M Il Road" and nentions that it intersected with the right of way
of the Phil adel phia, WImngton and Baltinore Rail road.

In 1883, Jeremah P. Silver and John Jay conveyed strips of
their lands to the Baltinore and GChio Railroad Conpany, as
descri bed by respective plats attached to the deeds. Both of these
plats clearly evidenced the dividing |ine between what was then the
Jay and Silver properties as being the center line of the |ane.

Ms. Barchowsky has lived on and off the Jay/Giffith tract al
of her life but made it her permanent residence in 1960 after the
death of her aunt, fromwhom she inherited the property. In 1962,
Ms. Barchowsky hired Frederick Ward and Associates (Ward) to
conduct a survey of the property in order to determne its boundary
l'ines.

Usi ng the boundary description contained in the 1809 deed,
Ward was unable to locate the second stone that was to mark the
easterly boundary line. Having noted that the 1809 deed called for
a line running 72 perches (which equates to 1,188 feet) from stone
to stone but being unable to |locate the second stone, he determ ned

that the easterly portion of the Jay/Giffith tract was the center



of Silver Lane, using the |lane as a nonunent. The distance was
t hereby extended an additional 6.7 feet to 1,194.78 feet. I n
expl ai ning the basis of extending the boundary line to the center
of the lane, Ward stated:

The only thing that we found was a fence
post on the west side of this |lane that we
were discussing. And the distance was short
of the 72 perches. And | ooking at all the
evidence we had, the railroad plats which
called for the center line of the | ane as the
property line, the distances on the deed and
t he know edge that historically, if there was
a road very close to a property line, they
usually used the center line of the road as
the property line. The road is obviously old.
| don't know when it was put in, but it had
obviously been there for a long, long tine
prior to 1962. So utilizing the evidence we
had available in 1962, it was ny determ nation
that the proper location of that easterly
boundary of the Barchowsky's property was the
center line of that I|ane.

Additionally, property line surveyor Vincent Nohe testified on
behal f of Ms. Barchowsky. He placed the 1,188 foot point within
6.78 feet of the center of the lane, within the travel ed portion of
t he present roadway, which was about 14 feet in wdth at the end of
the 72 perch line.

Rel ying on the Ward survey, M. Barchowsky, in 1978, executed
a deed to the MET conveying a conservation easenent in the
Jay/Giffith tract. Additionally, in 1985, she executed a deed to
Cal | ahan and Thonpson conveying fee sinple ownership to 2.82 acres,
whi ch included a portion of the lane in question.

Ms. Barchowsky and her husband testified that they have



casual ly used Silver Lane for wal king, riding horses, and gathering
firewood, while wusing another road to gain access to their
residence. Neither Ms. Barchowsky nor any of her predecessors in
title have paid for maintenance of the gravel surface of Silver
Lane.

Silver Farms, Inc., was incorporated in 1972. Its stock is
owned by Arthur and Marie Silver Coates who are also officers of
the corporation. The corporation owns Silver Farnms, consisting of
approxi mately 344 acres of land containing planted fields and a
tree farmng operation. In 1874, Wlliam S. Bowran was hired by
the Silver famly to conduct a survey of the Silver property. The
Bownman survey concluded that the Silver property extended "to the
West side of the MII Road."

The Coateses testified that the Silver famly has cl ai ned fee
sinmple ownership of the entire road bed of Silver Lane and that
t hey have never acknow edged that the Jays/Barchowskys have any
right, title, or interest in the |ane.

M Kirk Ritchie, a surveyor, testified on behalf of Silver
Farns and opined that the easterly boundary of the Jays' property
line runs near but to the westerly side of the gravel portion of
Silver Lane, which he neasured to vary in width from9 to 11 feet.
Ritchie stated that he had "no dispute with the neasurenents of the
Ward survey. My difference of opinion is his opinion of the
eastern property line [which in Ward's opinion went to the center

of the lane] not his neasurenent of distances." He further



testified:

Through lack of any other evidence, | would
set the line at 1,188 feet from the stone
found by the Barchowsky's house. That is what

the deed (1809 deed) calls for. It doesn't
call for a road. | would not extend it to a
r oad.

There is a clearly defined order of
definition of strength of boundary points.
The nost or the strongest boundary point to be
used is the original docunentation. The
second strongest evidence in determning a
boundary is the distance. The first strongest
is not there. The stone does not exist.

In Cctober of 1991, the Silver famly erected a gate across
Silver Lane to protect their property against intruders who had
vandal i zed their farm machi nery, tinber equipnment and buil di ngs,
stol en property, ridden notorcycles and four-wheel drive vehicles
up and down the | ane, and dunped trash there. For sone tine, the
Gsborns have been plowi ng snow off the | ane and sprayi ng weeds to
prevent overgrowh, as a courtesy to both parties.

The matter at bar commenced after the installation by the
Coat eses of the gate across Silver Lane and the fact that a key to
the gate | ock was not provided to the Barchowskys, although access
has been continuously provided to the Gsborns to farm the
Bar chowsky fields. After the gate and |l ock were installed, M.
Bar chowsky filed suit against Silver Farns, Inc., and the Coateses

for trespass and ejectnent, claimng conpensatory and punitive

damages.



The court's final judgnent decreed:

(1) Def endant s’ Motion to Enforce
Stipulation and Agreenent regarding danages
and Motion to Alter, Anend or Revise Judgnent
is hereby Granted.

(2) That neither the Plaintiff nor her
predecessors in title acquired a right by
prescriptive easenent to use the lane in
guesti on.

(3) That neither the Plaintiff nor her
predecessors in title acquired by adverse
possession a right to wuse the lane in
guesti on.

(4) That the eastern boundary line of the
Plaintiff's property is the west side of the
| ane in question.

(5) That the Defendant, Silver Farns,
Inc., is vested with fee sinple title to the
farmlane in question.

(6) Wiile the Court finds that a trespass
and ejectnent occurred, no damages wll be
awar ded because of the stipulation and
agreenent of the parties as contained in the
letter dated Novenber 16, 1993, a copy of
which was attached to Defendants' Motion
referenced herein.

(7) That the Court denies that the
Plaintiff has an easenent to use the |ane
either by way of inplication or presunption.

We are asked to determ ne:

1. \Wether the circuit court correctly held
that the easterly boundary of the Barchowsky
parcel is to the west side of the disputed
farm | ane.

2. \VWether the circuit court correctly held
that Ms. Barchowsky did not establish a right
to use the farmlane by prescriptive easenent
or by adverse possession.



3. Wether the circuit court erred in finding
that a trespass and ejectnent had occurred
since Barchowsky failed to establish title to
the farm lane and failed to establish the

specific location of the boundary line in
guestion relative to the |ocation of the gate
post .

4. Whether the trial court correctly
concluded that Barchowsky, who failed to
prevail on the issue of ownership at trial, is

barred from seeking or recovering danages
because of the terns of a pretrial settlenent
agreenent that required her to prevail on both
the issues of liability and ownership at trial
in order to receive the stipulated damage
anmount .

DI SCUSSI ON OF LAW

| . THE BOUNDARY LI NE

As to the location of the comon boundary line, the tria
j udge succinctly observed that "this issue depends upon whether the
Plaintiff's (Barchowsky's) easterly boundary line extends to the
center of the farmlane or ends on the west side of the |ane."

In ruling that the 1809 deed had priority over all subsequent
deeds, including the Jay & Silver railroad deeds of 1883 that had
recogni zed the boundary line to be the center of the |ane, the
trial judge found:

The 1809 deed clearly calls for a 72 perch
line. Since the second stone cannot be found,
t he next strongest neasurenent for a surveyor
to use is the distance line. As a result, it
is alnmost irrelevant whether or not the second
stone can be found or for that nmatter, when
the road first appeared, because 72 perches
equals 1,188 feet. Therefore, the Plaintiff's
easterly boundary line ends on the west side
of the farm| ane.
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Appel | ant Barchowsky takes issue with the court's prem se
of using the distance line as the strongest neasurenent because
of the inability of surveyors to |locate the second boundary
stone. She asseverates that the trial judge should have first
conducted an anal ysis of existing evidence to determ ne whet her
the position of the nonunent could be |located with reasonable
certainty before relying on a distance call.

The Coateses argue, on the other hand, that, since the
original deed of 1809 clearly stated the course and di stance (72
perches) fromthe still existing stone as the easterly boundary
of the Jay tract, there is no need to refer to subsequent
instrunments in the chain of title of either parcel. Wi | e
recogni zing that the railroad right-of-way recorded subsequent
to the original deed described the boundary of each parcel as
being the center of the lane, they argue that such deeds
execut ed subsequent to the 1809 deed could not establish or
alter the location of the easterly boundary |ane of the Jay-
Bar chowsky parcel

I n Ski Roundtop v. Wagerman, 79 M. App. 357 (1989), we
hel d that subsequent deeds do not control the location of a
boundary, and stated that a mstake in later instrunments wll
not change the true boundary established by the earlier
instrunment in the absence of facts giving rise to an estoppel.
Witing on our behal f, Judge Al pert | ooked to the original |and

patent to determ ne the location of the disputed boundary and
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observed:

Any discussion of subsequent deeds is
irrelevant. In the absence of facts giving
rise to an estoppel, we decline to establish a
rule of law that binds successors to real
property to all descriptions of property nade

by their predecessors in prior deeds,
particularly where the original pat ent
contradicts such deeds. Mor eover , one

purporting to be an adjoi ning | andowner shoul d
not be allowed to capitalize on such m stakes
where the boundaries are correctly established
by even earlier deeds or, in this case,
earlier patents.

ld. at 365.

As subsequent deeds may incorrectly reflect the intent of
the original parties, we adhere to the |ongstanding rule that,
in the absence of estoppel, a prior deed takes precedence over
a subsequent deed in a dispute arising as to the boundary |ines
between adjoining tracts. Bryan's Lessee v. Harvey, 18 M. 113
(1861). | ndeed, the evidence in this case denonstrates that
subsequent railroad deeds, surveyed by the railroads, and
executed by the Jays and Silvers to the B&0) are inconsistent
with the 1833 rail road deeds executed by the parties. Although
sonme of the railroad deeds seem to support M. Barchowsky's
claim there are other railroad deeds that support the Coateses
position because they call to the westerly side of the |ane as
the boundary location rather than its center.

While it is true that there is a comobn |aw presunption

that the grant of a parcel containing a call to a |ine binding

on a public or private road, alley, street, or highway is
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presumed to carry title to the center of the roadway, the
presumption is rebuttable, and it is the description in the
original deed that controls. The common | aw presunption was
nmodi fied and codified by the Maryland General Assenbly in 1892
and is now found in Maryland Code (1974, 1988 Repl. Vol.), 82-
114 of the Real Property Article. The Maryl and cases, however,
make it clear that the statutory presunption cannot be applied
to conveyances made prior to its passage. Arcadia Dev. Corp. V.
Crown Cork & Seal Co., 190 Md. 106 (1948). Under the vestige of
the common |aw presunption applicable to deeds that predate
1892, the issue of whether title goes to the center of the
street nust be determned by the terns of the instrunent.
Rieman v. Baltinore Belt R Co., 81 Md. 68 (1895). The R eman
court construed a deed as not passing title to the center of the
road where the description began at the side of a street and
stated, "Where one end of a line is fixed on the side of a
hi ghway, no rule of construction known to us will justify the
| ocation of the other end of that line in the center of it."
Ri eman, 81 Md. at 79. The court refused to construe the grant
as conveying a triangular strip fromthe center of the road at
one end to the side of the road at the other.

It is clear that a decision of a trial judge, sitting
W thout a jury, that resolves a boundary line dispute, is not to
be di sturbed unless clearly erroneous. Rosier v. Vandevander,

230 Md. 266 (1962). In this matter, the trial judge found that



-13-

the intent of the original parties was to establish the easterly
boundary of the Jay Tract 72 perches (1,188 feet) fromthe first
stone. As there was not a scintilla of evidence establishing
the existence of a farmlane dividing the Jay and Silver Tracts
when the deed was executed in 1809, the comon | aw presunption
does not apply. W are unable to conclude that the trial court
was clearly erroneous in its finding as to the intent of the
original parties.

As a general canon of boundary law, it is well-settled that
calls to nmonunents control if they can be established and that,
where a nmonunent called for in a deed is mssing, the second
priority is the course and di stance. Dundal k Hol di ng Conpany v.
Easter, 195 MJ. 448 (1950). There is no dispute that the stone
at the end of the 72 perch line called for in the original deed
i's m ssing. Based on this undisputed fact, together with the
trial court's finding of the original intent of the parties,
which we deem to be reasonable, we hold that the trial court
correctly concluded that Ms. Barchowsky's easterly boundary |ine
ends on the west side of the Silver Lane.

1. TITLE BY ADVERSE POSSESSI ON OR EASEMENT BY PRESCRI PTl ON

The trial court denied Ms. Barchowsky's claimto a right to
use the lane by virtue of an easenent by prescription or by
title through adverse possession. The court found that M.
Bar chowsky only used the farm | ane occasionally for walking,

riding, picking up branches, or chasing away trespassers; that
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the Gsborn famly, who farnmed the adjacent parcels on behal f of
both parties, had inpliedly been given perm ssion by the Silver
famly to transport farm machinery over the lane to reach the
Jay fields; and that nmere reliance upon the 1962 Ward survey to
support her ownership of the land was insufficient to ripen into
a claimunder color of title.

Ms. Barchowsky asseverates that the trial court was clearly
erroneous in its findings of fact, as the 1930 |etters between
B. H Silver and C. B. OGsborn, contrary to the court's finding,
did not refer to permssion to use the lane; that sone itens of
farm ng equi prrent used by the Gsborns, such as the corn planter
and conbine, were nore than 15 feet in wdth and of necessity
traversed over both parcels; that the disputed | ane was the sole
agricultural access for both the Jay/Barchowksy and the Silver-
Coates farm fields and was wused by both parties alnost
exclusively for that purpose; that she did not rely upon the
1962 Ward survey for the purpose of establishing a prescriptive
easenment; and that the evidence had established a reciproca
prescriptive easenent on the basis of nutual use by both parties
for nearly two centuries.?

As we explained in Mceli v. Foley, 83 M. App. 541, 552

3As the theory of reciprocal easenent, raised by M.
Bar chowsky for the first tine on appeal, was not decided by the
trial court, we wll not reviewthe point. M. Rule 8-131(a).
We note, however, that our preclusion would not prevent the
parties fromentering into an easenent agreenment for their nutua
benefit.
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(1990), in order to establish title by adverse possession, a
cl ai mant nmust show continuous possession of the property for 20
years in an actual, open, notorious, exclusive, and hostile
manner, under claimof title or ownership. |In other words, the
claimant has the burden of establishing title by adverse
possessi on based on the claimant's "objective manifestation" of
adverse use, rather than on the claimant's subjective intent.
Mceli at 552.

The nere occasional use of land does not give rise to
title. Ms. Barchowsky nust prove that she engaged in
unequi vocal acts of ownership inconsistent with the rights of
the Coateses. The trial judge found that the occasional use of
the | ane by the appellant for wal king, horseback riding by her
daughter, or picking up branches and chasing off trespassers,
were insufficient acts to give rise to title as such activities
did not constitute a regular, exclusive, open, and notorious
use. We believe that the trial court's finding in this regard
was not clearly erroneous.

Ms. Barchowsky strongly disputes the finding by the trial
judge that the Gsborns, to whomboth famlies had | eased their
farm and, had been given permssion by B. H Silver to use the
farm lane as indicated in certain letters dated in 1930.
Al though the letter fromB. H Silver did not specifically refer
to the lane, it indicated an agreenent to allow the Gsborns to

farmthe Silver fields, to protect the farm agai nst trespassers,
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"and enjoy the gunning if that keeps the poachers off." B. H

Silver also granted GOsborn the right to prosecute anyone
violating the trespass notices on any part of the farm It is
clear to us that the trial court correctly determ ned that the
Coateses had produced sufficient evi dence that their
predecessors had given express permssion to the Gsborns to farm
the Silver land, which carried with it the right to use the
| ane.

The evidence clearly established that the Gsborn famly had
used a small portion of the |lane seasonally to access both the
Jay/ Bar chowskys and the Silver Farm for as long as any of the
parties or witnesses could recall. In this regard, the tria
court determned that "the Silver famly inpliedly gave the
Gsborns perm ssion to transport their equipnent over the lane to
the Jay fields by the fact that they have not tried to prevent
this use for 73 years." W do not believe that the trial
court's finding in this regard was clearly erroneous.

As to the right to use the |ane by virtue of an easenent by
prescription, such an easenment may be obtained if a claimnt
proves by a preponderance of evidence that he or she has
continuously and uninterruptedly used the |ane for nore than 20
years under color of title or claimof right w thout perm ssion.
Furman E. Hendrix, Inc. v. Hanna, 250 Mi. 443 (1968).

The factual and legal analyses are simlar to the

evaluation of M. Barchowsky's adverse possession claim e
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believe that her use of the |lane was correctly eval uated by the
trial judge to be occasional and perm ssive. Based on the facts
and circunmstances of this case, we are unable to conclude that
the trial judge erred in denying M. Barchowsky a right of
easenent by prescription

I'11. TRESPASS AND EJECTMENT

The trial judge found that the gate, erected by the
Coat eses, extended onto M. Barchowsky's land, and that a
trespass and ejectnent to her property had occurred. Wi | e
noting that intent was not an elenment of a trespass, the trial
j udge recogni zed that, rather than placing the gate across the
lane in order to interfere with M. Barchowsky's property
rights, the Silver famly's purpose for installing the gate was
to keep out trespassers and vandals who had destroyed their
timber and farm equi pnent as well as sone of their buildings.
"More inportantly,” the trial judge observed, "the Silvers were
not trying to prevent the Plaintiff from access to her fields
because the Gsborns had a key to the gate and could therefore
access either field." The court further stated that any damage
to the Barchowsky property was nom nal .

Silver Farnms, Inc., and the Coateses contest the court's
finding of trespass and ejectnent. They point out, in
accordance with the holding in Horning v. Hardy, 36 M. 419
(1977), that Ms. Barchowsky nust recover on the strength of her

own title or possessory interest, and that she failed to show
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any possessory interest in the land alleged to have been
trespassed. We di sagree.

In addition to photographs clearly depicting a wi de gate
and guy wres that extended beyond the width of the road
surface, which was approxinmately ten and one half feet at that
point, and into a drainage ditch, the 1809 deed clearly called
for a 72 perch line fromthe first stone that all parties agreed
had been | ocat ed.

Based upon the 1809 deed, the trial judge determ ned that
the eastern boundary |ine of the Barchowsky property, which it
found to be located 72 perches (1,188 feet) from the first
stone, "is the west side of the lane.” Thus, if the gate or its
supporting guy wires, or the gravel on the road, extend beyond
the west side of the lane as so located, a trespass and
ej ectment occurred. Based upon the surveys and the phot ographs,
we hold that the trial court had sufficient evidence to so
concl ude.

V. AGREEMENT AS TO DAMAGES

The trial court determned that, although it found that a
trespass and ejectnment had occurred to the Barchowsky property,
it would not award damages "because of the stipulation and
agreenent of the parties as contained in the letter dated
Novenber 16, 1993."

Prior to trial, the court was advi sed:

The parties have stipulated and agreed to
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submt to the Court the issue regarding title
to Silver Lane and the issue of right to use
it so that Your Honor nay nmake a ruling on
t hat issue. This is the only issue that's
going to be presented in this part of the
proceedi ngs. W won't be presenting evidence
or argument concerning danmages. That will
sinply be handl ed dependi ng on how Your Honor
rules on the ownership and right to use the
| ane.

The agreenent as to damages was included in a letter of
Novenber 16, 1993 from R chard C. Burch, Esquire, an attorney for
the Coateses and Silver Farms, Inc. The letter provided:

Thi s correspondence foll ows our tel ephone
conversation  of earlier this afternoon
regarding the resolution of the "danmage"
clainms asserted by Ms. Barchowsky against M.
and Ms. Coates and Silver Farns, Inc. in the
captioned litigation.

It was agreed that in the event that the
court finds in favor of Ms. Barchowsky in
either the trespass or ejectnent claim and
determ nes that Ms. Barchowsky's property line
extends to the mddle of the subject |ane as
claimed by her, the insurance carrier for M.
and Ms. Coates and Silver Farms, Inc. wll
pay the total sum of $4,300.00 in full and
final settlenment, satisfaction and rel ease of
any and all damages (including consequentia
and punitive), clains and demands of every
nature and kind she may have against the
Coateses and/or Silver Farms, Inc. arising
from or relating to the construction and
erection of the gate on the subject |ane and
the unwi | lingness of the Coateses and Silver
Farms to provide Ms. Barchowsky wth a key to
the gate | ock. | f, of course, the Coateses
elect to appeal any adverse decision on
liability, the obligation for paynent by the
insurance carrier will be held in abeyance
pendi ng the final resolution of the appeal.

In the event that your client does not
prevail on the issues of liability and
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ownership and/or the Coateses and Silver
Farms, Inc. do prevail, no paynent wll be
made to your client; unless, of course, she
ultimately prevails on the issues regarding
liability and ownership follow ng any appea
whi ch may be pursued by her (in which event
t he paynent woul d be nmade to her).

We have further agreed that Judge d ose
is not to be nade aware of this 'stipulation
and agreenent' regarding the 'danage' aspect
of the case so that he is not prejudiced one
way or the other as he hears and resol ves the
primary issues relating to Iliability and
owner shi p. He will sinply be advised to
resolve the issues of liability and ownershi p.
He will not have to consider the issue of
damages; nor wll you offer any evidence,
testimony or argunent relating to damages.

| have spoken with M. Leaf and he and
t he Coat eses have aut horized and approved this
resol ution regardi ng damages. In view of the
agreenent set forth herein, Il  wll not
participate further in the trial of this
matter which is set to begin tonorrow
Ms. Barchowsky argues that the settlenent agreenent was
condi tioned on dual findings, and that, as the court determ ned
that her property line extended only to the west side of the I|ane,
rather than to its center, the necessary dual findings for the
agreenent to becone operative had not occurred. Thus, she argues,
the settlenent agreenent is a nullity and that she is entitled to
a jury trial on the issue of damages. W see it differently.
Maryl and foll ows the objective theory of contract
i nterpretation. That theory holds that "contractual intent is

determned in accordance with what a reasonable person in the

position of the parties at the tinme of the agreenent would have
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i ntended by the | anguage used."” Faul kner v. Anerican Cas. Co. of
Readi ng, 85 Md. App. 595, 605-606, cert. denied, 323 M. 1 (1991);
Bernstein v. Kapneck, 290 Md. 452 (1981).

The Coateses argue that the settl enment agreenent was desi gned
to renove the issue of any and all damages from the case. They
point out that it provided that the trial judge "will not have to
consider the issue of damages"” and that M. Barchowsky w Il not
have to "offer any evidence testinony or argument relating to
damages.

The benefit to the parties in entering into an agreenent
resol ving the damage claimis obvious. M. Barchowksy did not have
to introduce any evidence on the issue of danmages, thus saving
attorney's fees in preparing for the damage issues, court tinme in
presenting the issues, and, possibly, the cost of expert w tnesses
verifying the damages. Mreover, M. Barchowsky guaranteed herself
a sumcertain if a court finally determ ned that she owned to the
center of the lane and that the Coateses had trespassed. This was
particularly valuable to M. Barchowsky because the Coateses
di sputed her right to recover any damages. The Coateses agreed
that they benefitted in a simlar way: they did not have to pay an
attorney to prepare for and try the damage issues, and they limted
their liability exposure to a sum certain.

It is clear to us that the settlenent agreenent was a nutually
beneficial conprom se, and one that is favored by the judicia

system See Bernstein v. Kapneck, 290 M. 452, 459 (1981)
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("particularly in this era of burgeoning litigation, conpromse and
settlenment of disputes outside of the court is to be encouraged
and, thus, the settlenent agreenent evidencing accord and
satisfaction is a jural act of exalted significance which w thout
binding durability would render the conpromse of disputes
superfluous"); see also David v. Warwell, 86 Md. App. 306, 309-312
(1991) (discussing public policy behind the settlenent agreenents).
It is also evident that the settlenent agreenent, by its own terns,
was designed and did, in fact, resolve all damage issues between
the parties.

As did the trial judge, we believe that the settlenent
agreenent is clear and unanbi guous. The Coateses agreed to pay M.
Bar chowsky $4,300 in full and final settlenent, satisfaction and
rel ease of any and all danages, in the event that the trial court
found in her favor on either the trespass or ejectnent claim and
determ ned that the Barchowsky property line extended to the mddle
of the farm |lane as she had clainmed throughout the litigation.
Al though the trial judge found that a technical trespass had
occurred, he did not find that the Barchowsky property 1line
extended to the center of the lane. 1In closing, the trial judge
stated, "It is the opinion of this Court that if the gate or the
gravel on the road extends onto the Plaintiff's land, then the
Defendants will renpove these obstacles, as they already agreed to
do at trial."

We hold that the trial court was not clearly erroneous in
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concluding that under the terns of the stipulation and agreenent of
the parties, no damages shoul d be awarded to either party.
JUDGMENT AFFI RVED.
APPELLANT/ CROSS- APPELLEE TO PAY
TWO- THI RDS OF COSTS;

APPELLEES/ CROSS- APPELLANTS TO
PAY ONE- TH RD OF COSTS.



