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CONSTRUCTI VE CRI M NAL CONTEMPT —JURY TRI AL - -

There is no common law right to jury trial in constructive
crim nal contenpt cases.
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There is no Maryland constitutional right to jury trial in
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CONSTRUCTI VE CRI M NAL CONTEMPT —JURY TRI AL —

Rul e 15-205(f) does not grant a right to jury trial in
constructive crimnal contenpt cases that does not otherw se
exi st by operation of other |aw
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Appel I ant, Santwan Barksdal e, was convicted in the Crcuit
Court for Howard County, non-jury (Dennis M Sweeney, J.), of
crimnal contenpt for failure to make child support paynments to
Serl este Hol brook for the support of their m nor child.
Appel | ant was sentenced to 180 days inprisonnment in the Howard
County Detention Center. On appeal to this Court, appellant
contends that he was entitled to a trial by jury, that the trial
court erred in admtting prior civil contenpt orders, and that
t he evidence was insufficient to support the conviction. Finding
no error, we affirmthe judgnment of the trial court.

Fact s

The State, acting through the State’s Attorney for Howard
County, filed a petition to hold appellant in crimnal contenpt
for failure to obey a child support order. The order in question
was dated June 27, 1995, and provided for child support in the
anount of $672.96 per nonth, plus $67.29 per nonth on an
arrearage. At trial, the State introduced the June 27, 1995
order, a civil contenpt order dated February 12, 1996, a civil
contenpt order dated May 14, 1996, and an order dated June 26
1996, which entered judgnent agai nst appellant for an arrearage
in the amount of $10,114.40. The State al so introduced a
certified letter fromthe Departnent of Social Services, dated
Sept enber 26, 1997, showi ng an arrearage as of that date in the

amount of $19,891.85, and a certified “wage screen” fromthe



Depart ment of Labor, Licensing & Regul ation that showed appel | ant
earned $1,159 in the first quarter of 1996, $1,513 in the second
quarter of 1996, and $75 in the last quarter of 1996.

Appel lant testified as follows. He was 30 years old and, at
the tinme of trial, was living with his grandparents. On June 12,
1995, he resigned froma position of enploynent, at which he
earned $2,072.55 per nonth gross wages. He stated that he
resi gned because his salary was inadequate to neet his
obligations. He then began a | andscapi ng busi ness, which he
pursued during the day, and assumed ownership of his famly’'s
del i cat essen, which he pursued during the evening. Neither
busi ness succeeded. He made no child support paynents from June
t hrough Decenber, 1995, because he had no incone. By Novenber,
1995, the truck used in his |andscapi ng busi ness had been
repossessed, and the | andlord had cancel ed the | ease on his
del i cat essen.

Appel I ant next found work in March, 1996, when he was
enpl oyed by Dollar Rental Car. He made a child support paynent
the followng nonth. By this tinme, the condom niumin which he
lived was in a foreclosure proceeding. He filed bankruptcy
proceedi ngs under Chapter 13 of the Bankruptcy Code to reorganize
his debt, but his plan was rejected by the United States
Bankruptcy Court. He lost his job at Dollar Rental Car because

of excessive absenteei smand, subsequently, tried to obtain a



comercial driver’s license. In Septenber, 1996, he was hired as
a waiter for a restaurant in Gen Burnie, which did not open
until Novenber. He earned $2 an hour plus tips at the
restaurant, and he left that job at the end of the year. He was
evicted fromhis condom niumin Novenber. He paid $60 child
support in Decenber.

After leaving the restaurant, appellant and a partner began
unl oadi ng trucks at warehouses, and he earned approxi mately $150
per week. He made child support paynents in January, February,
and March, 1997. Appellant’s partner cut himout of the business
in April, 1997. He began enploynment with Kinko' s in Gaithersburg
in June, 1997, earning $8 per hour, and he was so enployed at the
time of trial. He made support paynents after being enpl oyed
t here.

Questions Presented

Appel  ant presents the foll ow ng questi ons:

1. Whet her a defendant in a crimnal contenpt case is
entitled to trial by jury in circuit court under
the constitution and | aws of Maryl and, whether or
not he has a federal constitutional right to trial
by jury, and whether the failure of the record in
this case to show a know ng and voluntary wai ver

of that right requires reversal

2. Whet her prior judgnments of civil contenpt are
adm ssible in a prosecution for crimnal contenpt.

3. Whet her the evidence was sufficient to prove
crim nal contenpt.



Di scussi on
1
Federal constitutional |aw provides that a defendant facing
i nprisonnment in excess of 180 days has a right to a trial by

jury. Taylor v. Hayes, 418 U S. 488, 495 (1974); WIKkins v.

State, 293 Md. 335, 338-39 (1982). Wth respect to crimnal
contenpt, when there is no maxi nrum aut hori zed penalty, the actual
sentence determ nes whether a defendant has a federal

constitutional right to a jury trial. Codispoti v. Pennsylvani a,

418 U.S. 506, 511-12 (1974); WIkins, 293 Mi. at 338-39.

Because appel | ant was sentenced to 180 days, he concedes that he
was not entitled to a jury trial under the Federal Constitution.
Appel I ant argues, however, that a defendant charged with crim nal
contenpt in circuit court is entitled to a jury trial under the
State Constitution and other State |laws. He contends that,
because he did not know ngly and voluntarily waive his right to a
jury trial, his conviction should be reversed. Wile appellant
acknow edges a nunber of Maryland precedents that support the
proposition that a crimnal contemmor is not entitled to a jury
trial unless he is inprisoned for nore than six nonths, see,

e.qg., Witaker v. Prince George’s County, 307 Ml. 368 (1986) and

W ki ns, supra, appellant argues that such cases were deci ded on

federal constitutional principles only.

G ting Thonpson v. State, 278 MI. 41 (1976), appellant first




argues that, “where a defendant is charged with a crine in a
court of general jurisdiction, [such as the circuit court,] and
where no | egislative enactnent restricts his right to jury trial,
[the defendant] is entitled to the comon | aw node of
trial, i.e., trial by jury.” |1d. at 49. Wthout further
el aboration, appellant indicates that the Court noted an
exception to the general rule for sunmary proceedi ngs. Appell ant
concludes that, given that there is no statute restricting the
right to trial by jury in cases of constructive crimnal
contenpt, and charges of constructive crimnal contenpt are not
subj ect to sunmary proceedi ngs under the Maryl and Rul es, see Rule
15-205 and fornmer Rule P4, defendants charged with constructive
crimnal contenpt in the circuit court are entitled to trial by
jury.

Thonpson did not involve crimnal contenpt. |Instead, that
case was concerned with application of a statute regarding
district court jurisdiction, 8 4-302 of the Courts & Judici al
Proceedings Article, Maryland Code (1974, 1975 Cum Supp.). The
def endant in Thonpson was charged with three violations of the
nmotor vehicle |aws, one of which was puni shable by a fine and
i nprisonnment of up to one year, one of which was puni shable by a
fine and inprisonnent of up to two nonths, and one of which was
puni shable by a fine only. 1d. at 44. Pursuant to § 4-302,

whi ch provides that a defendant may demand a jury trial and have



his case renoved to the circuit court if he is charged with a
crime punishable by inprisonnent of nore than 90 days, the
def endant demanded a jury trial and his case was renoved to the
circuit court. Wile the case was pending in the circuit court,
the prosecutor nolle prossed the nost serious charge and then
argued that the defendant was not entitled to a jury trial on the
remai ni ng charges. 1d. at 45. The circuit court agreed and
tried the defendant without a jury. 1d. The Court of Appeals
reversed
The Court of Appeals noted that 8 4-302 is not a limtation

upon the right to jury trial in circuit court but, instead, is a
statute dealing with the “circunstances whereby jurisdiction
attaches in the circuit courts over offenses ‘otherwise within
the District Court’s jurisdiction.”” |d. at 47-48 (quoting CJ
8 4-302). Tracing back to early English law, the Court went on
to note that, at common law, all crinmes, serious or petty, were
tried by jury in courts of general jurisdiction. The Court noted
that this right was restricted only when authority to try m nor
crinmes was conferred upon justices of the peace, predecessors to
the district court. Mre specifically, the Court stated that

[u]nl ess an offense was specifically

entrusted by statute to the summary

jurisdiction of the justices it could not be

tried in sunmary fashion, since the conmobn

| aw was a “stranger” to such proceedi ngs.

Id. at 51 (citing 4 Bl ackstone, Commentaries, p. 356 (W Hanmond



ed. 1890)). The Court stated that, while it may be
constitutional to restrict the right to jury trial in those cases
involving petty offenses, there is no indication that the

| egi slature intended to restrict such right in those cases tried
in the circuit courts, the highest common | aw courts of record in
the State, exercising full common | aw powers and jurisdiction in
crimnal cases. |d. at 52-53. Consequently, a defendant charged
with a crime in the circuit court is entitled to the comon | aw
node of trial, trial by jury.

Appel lant’ s reliance upon Thonpson is m splaced. As noted
above, the Thonpson deci sion was not based upon any peculiarity
of Maryland | aw, but instead, was based upon the conmon | aw, as
it devel oped in England, and subsequently, in this country. At
comon | aw, contenpt proceedi ngs, whether crimnal or civil,
constructive or direct, historically have not been tried by jury.

Bloomyv. Illinois, 391 U S. 194, 196 (1968); Geen v. United

States, 356 U. S. 181, 183-85 (1958); In Re Debs, 158 U.S. 564,

594-96 (1895); Interstate Conmerce Conm ssion v. Brinson, 154

U S 447, 489 (1894); Eilenbecker v. District Court of Plynouth

County, 134 U. S. 31, 36-37 (1890); Sheets v. Cty of Hagerstown,

204 md. 113, 118-19 (1954); Hitzelberger v. State, 173 M. 435,

438-40 (1938); Kelly v. Montebello Park Co., 141 M. 194, 205

(1922); Ex Parte Maulsby, 13 Ml. 625, 635 (1859).

Al t hough the foregoing cases do not expressly distinguish



bet ween the various fornms of contenpt, they clearly include
constructive crimnal contenpt in their discussion of those
matters that a court need not refer to a jury. As stated by the
United States Suprene Court,

the power of a court to make an order carries
with it the equal power to punish for

di sobedi ence of that order, and the inquiry
as to the question of disobedi ence has been,
fromtime inmrenorial, the special function of
the court. And this is no technical rule.

In order that a court may conpel obedience to
its orders, it must have the right to inquire
whet her there has been any di sobedi ence
thereof. To submt the question of

di sobedi ence to another tribunal, be it a
jury or another court, would operate to
deprive the proceeding of half its
efficiency. . . . In Watson v. WIlIlians, 36
Mss. 331, 341, it was said: “The power to
fine and inprison for contenpt, fromthe
earliest history of jurisprudence, has been
regarded as a necessary incident and
attribute of a court, without which it could
not nore exist than without a judge. It is a
power inherent in all courts of record, and
coexisting wth themby the w se provisions
of the common |aw. A court w thout the power
effectually to protect itself against the
assaults of the lawl ess, or to enforce its
orders, judgnents or decrees against the
recusant parties before it, would be a
disgrace to the legislation, and a stigm
upon the ages which invented it.”

In Re Debs, supra, 158 U. S. at 594-96 (enphasis added). See also

Bloom 391 U S. at 196 (in case involving constructive crim nal
contenpt, noting lack of common law right to jury trial in

contenpt cases); Gonpers v. United States, 233 U S. 604, 610-12

(1914) (criticizing such treatnment of constructive crim nal

-8-



contenpts).

Al t hough appellant is correct that the common | aw node of
trial for crimes has been trial by jury, contenpt has not been
treated as other crinmes. See Geen, 356 U S at 183-85. Even
t hough contenpt is potentially punishable by inprisonnent, the
common | aw node of trial for contenpt, whether crimnal or civil,
has been trial by the court whose order has been violated. |1d.
The common law rul e for the punishment of contenpt is actually
the converse of the common law rule for the trial of crines
identified in Thonpson. Under the Iine of cases discussed in
Thonpson, there is a right to jury trial unless abridged by the
Legi slature. Under the cases involving contenpt, constitutional
considerations aside, there is no right to jury trial unless
expressly granted by the Legislature.

A review of early Maryland authorities denonstrates that
Maryl and has foll owed the general comon |aw rule regarding the
puni shment of contenpts. Significantly, chapter 450, 8 1 of the
1853 Laws of Maryl and expressly provided for the summary

puni shnment! of contenpts such as the one at issue in this case:

"We acknowl edge that the use of the word “sunmmary” nmay cause
sonme confusion because it nmeans different things when used in
different contexts. Black’'s Law Dictionary (6'" Ed.) defines
“summary” as foll ows:

Summary, adj. Short; concise; imedi ate;
perenptory; off-hand; without a jury;
provisional; statutory. The termas used in
(continued...)
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That the power of the several courts of

Maryl and to issue attachnents and inflict
summary puni shnents for contenpts of court
shal |l not be construed to extend to any cases
except the m sbehavi or of any person or
persons in the presence of the said courts,

or so near thereto as to obstruct the

adm nistration of justice, the m sbehavior of
any of the officers of the said courts in
their official transaction, and the

di sobedi ence or resistance by any officer of
the said courts, party, juror, wtness, or
any ot her person or persons, to any | awful
wit, process, order, rule, decree or command
of the said courts.

(Emphasis supplied.) This statute did not enpower the courts to
puni sh contenpts sunmmarily. Rather, it was nerely declaratory of
t he power, to punish contenpts summarily, inherent in the courts

under common | aw. Sheets, 204 Ml. at 118-19; Hitzel berger, 173

Ml. at 438-40; Kelly, 141 M. at 205; Ex Parte NMaul sby, 13 M.

X(....continued)
connection with | egal proceedi ngs neans a
short, concise, and i mredi ate proceedi ng.

* * %

Summary jurisdiction. The jurisdiction
of a court to give a judgnent or nmake an
order forthwth; e.g., to commt to
prison for contenpt. In the case of
justices of the peace, a jurisdiction to
convi ct an of fender thensel ves instead
of conmtting himfor trial by a jury.

Thonpson uses the term“sunmary” to refer to cases conferred
to the jurisdiction of the justices of the peace for disposition
without a jury while the cases, statutes, and rul es regarding
contenpt proceedings use the termto refer to an even nore
restrictive and i medi ate proceedi ng now confined to the
di sposition of direct contenpt charges.

-10-



at 635. Thereafter, pursuant to the Acts of 1927, ch. 357,
summary proceedi ngs were confined to “direct contenpt, alleged to
have been commtted in the presence of the Court, or so near to
the Court as to interrupt its proceedings.” The sanme Act
prescribed a separate procedure in cases of constructive
contenpts. Significantly, the procedure prescribed for
constructive contenpts provided the contermor with an opportunity
to show cause why he should not be held in contenpt, and provided
that such matters be tried before the court without a jury. The
current statute governing contenpt, CJ 8§ 1-202(a), provides that
the courts of the State (district, circuit, and appellate courts)
“may exercise the power to punish for contenpt of court or to
conpel conpliance with [their] commands in the manner prescribed
by the Maryland Rules. . . .” A review of those rules reveals
that the procedure for trying constructive crimnal contenpts
remai ned basically unchanged until the adoption of Rule 15-205,
effective January 1, 1997. See forner Rule P4. The current rule
now applies the jury trial provisions of Rule 4-246 to al
constructive crimnal contenpt proceedings. See Rule 15-205(f).

Rul e 15-205(f) does not provide appellant with a right to
jury trial. Assuming that this Rule applies to appellant’s

case,? we do not believe that it confers a right to jury trial

Rul e 15-205 was effective January 1, 1997, after the
crimnal contenpt petition had been filed, and after the

(continued...)
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t hat does not otherw se exist by operation of other law. Rule
15-205(f) merely applies the procedures of Rule 4-246 to
constructive crimnal contenpt proceedings. Rule 4-246 provides
in pertinent part that “[i]n the circuit court a defendant having
aright totrial by jury shall be tried by a jury unless the
right is waived pursuant to section (b) of this Rule. . . .~
(Enphasis added.) By its own clear |anguage, the Rule applies
only when, by operation of law, the defendant has a right to jury
trial. Thus, we read Rule 15-205(f) to provide nerely that any
right to jury trial possessed by a crimnal contemor may be
wai ved only in accordance with the provisions of Rule 4-246.3
Appel | ant next argues that he had a right to jury trial

under the Maryl and Declaration of Rights. G ting Kawanura v.

State, 299 M. 276 (1984), appellant notes that State
Constitutional |aw provides the right of jury trial to anyone
charged with a serious offense as opposed to a petty offense.
Appel l ant states that, under Kawanmura, a serious offense for
pur poses of determning the right to a jury trial is an offense

that either historically has been viewed as a serious crine, or

%(....continued)
proceedi ngs before the master, but before the hearing before the
trial judge.

3As a practical matter, in order for this nmechanismto work
properly, the trial court will be required to informthe
def endant at the outset whether it wll consider the inposition
of a sentence in excess of six nonths.

-12-



that is subject to an infanous punishnment. Appellant contends
that crimnal contenpt historically has been viewed as a serious
crime, and there is no reason to distinguish it from other
serious crinmes. Alternatively, appellant contends that a prison
sentence in excess of 90 days is an infanmous puni shnment.
Appellant’s initial contention fails for the same reason that his
reliance upon Thonpson fails. Specifically, crimnal contenpt

hi storically has not been viewed as a serious crine inplicating

the constitutional right to trial by jury.

In Green, supra, the Suprene Court dealt with application of
a federal statute giving the federal district courts the power to
puni sh by fine or inprisonnment, at their discretion, certain
enuner at ed cl asses of contenpts. The petitioners had been cited
and tried for constructive crimnal contenpt and each given
prison sentences of five years. 365 U S. at 167. The
petitioners argued that proceedings for crimnal contenpt, if
puni shabl e by terns exceedi ng one year, nust be based upon grand
jury indictnments under the clause of the Fifth Anendnment
provi ding such indictnments for infanmous crines. [|d. at 183.
They argued that an infanmous crine is one punishable by
inprisonnment in a penitentiary, and inprisonnment in a
penitentiary can be inposed only if the crinme is subject to
i npri sonment exceedi ng one year. |d. They urged that crimnal

contenpts that are subject to such punishnment are infanous

-13-



crimes. 1d. The Suprene Court rejected this argunent, noting
that the historical distinction between serious and petty
of fenses had not been applied to contenpts. 1d.

The Suprenme Court signaled for the first tinme, in dicta,
that such a distinction may in fact apply to crimnal contenpts

as a matter of federal constitutional right in United States v.

Barnett, 376 U.S. 681, 694-95, reh. denied, 377 U S. 973 (1964).
Thereafter, in Cheff v. Schnackenberg, 384 U S. 373 (1966), the

Suprenme Court held that a six nonth term of punishnment permtted
the federal trial court to treat the prosecution of a crim nal
contenpt as a prosecution for a petty offense, and accordingly,
the contemmor was not entitled to a jury trial. The Court went
on to declare, however, that “sentences exceeding six nonths for
crimnal contenpt may not be inposed by federal courts absent a
jury trial or waiver thereof.” 384 U S at 380. It was not

until Bloomyv. Illinois, supra, that the Suprene Court, for the

first tinme, reversed convictions for crimnal contenpt wherein
sentences of two years had been inposed. The Court held that the
original rationale for trying contenpt w thout a jury,
preservation of the power and integrity of the courts, could no

| onger justify a denial of a constitutional right to jury trial
in those cases wherein serious punishnent was inposed for the
contenpt. 391 U S. at 208. Under federal constitutional |aw,

serious crimnal contenpt warranting the right to a jury trial is

-14 -



contenpt that is punishable by inprisonment of greater than six
nonths.* Taylor, 418 U. S. at 488; Codispoti, 418 U S. at 512;
Baldwin v. New York, 399 U S. 66, 69 (1970); WIKkins, 293 Ml. at

338-39. Nevertheless, if, as appellant asserts, a sentence of
six nmonths is an infanous punishnent under Maryl and | aw,
appellant still was entitled to a jury trial under the Maryl and
Decl aration of Rights as construed in Kawanura.

Kawamura, 299 Ml. at 276, was before the Court of Appeals on
certiorari fromthe district court denial of a trial by jury and
i nvol ved a constitutional attack on C.J. 8 4-302(d)(2)(ii).
Section 4-302(d)(2)(i) provides that a defendant charged in the
district court with a crine punishable by inprisonment in excess
of 90 days may pray a jury trial, thereby depriving the district
court of jurisdiction. Subsection 4-302(d)(2)(ii) provides in
pertinent part that the district court judge may deny the
defendant a jury trial if the judge and prosecutor agree that,
regardl ess of the statutory or common | aw penalties, the judge
will not inpose a prison sentence of greater than 90 days. The

Court of Appeals held that the statute was unconstitutional under

“Federal | aw does not distingui sh between direct and
constructive contenpts for purposes of determning a right to
jury trial. Even if a contenpt is commtted in the presence of
the court, the court may not punish the contemmor with a sentence
in excess of six nmonths without affording hima jury trial.

Codi spoti, 418 U.S. at 514; Bloom 391 U S. at 209-10. A direct
contenpt may be punished sunmarily as |ong as the sentence does
not exceed six nmonths. 1d.

-15-



the Maryl and Declaration of Rights as applied to a def endant
charged with theft under Art. 27, 8 342(f)(2) (petty |larceny
prior to 1978). 1In so holding, the Court found the case to be

i ndi stingui shable from Danner v. State, 89 Md. 220 (1899), a case

it declined to overrule.

I n Danner, the defendant was convicted of petty l|larceny, the
statutory precursor to theft, and an offense punishable by a
maxi mum of ei ghteen nonths in the penitentiary or the county
jail. Under the authority of a statute conferring upon justices
of the peace jurisdiction to try such cases, the defendant was
tried without a jury by a justice of the peace and sentenced to
thirty days in the county jail. The Court held that the
defendant was entitled to a jury trial at the initial trial
| evel, and that right was not satisfied by providing a jury trial
upon appeal to a court of general jurisdiction. The Court held
that the state constitutional right to a jury trial attaches to
any of fense for which an infanous punishnent coul d be inposed,
and that confinenment in the penitentiary was an infanous
puni shnent. The facts and hol di ng of Danner |ed the Kawanura
Court to conclude that, to the extent the length of incarceration
or the place of incarceration is relevant to determ ning whet her
the state constitutional right to a jury trial is applicable at
the initial trial level, the nmaxi mum sentence and pl ace

established by the Legislature, rather than the sentence or place

-16 -



decided by the court in a particular case, controls.®> The Court
noted that the maxi num statutory penalty for theft was ei ghteen
nmont hs i nprisonment, and that one convicted of theft could be
confined in the penitentiary. Further, although the Legislature
had classified the offense as a m sdeneanor, the Court noted that
theft has al ways been considered an extrenely serious crine in
Maryl and. Thus, one charged with such a crinme has a right to
jury trial that cannot be abridged under C.J. 8§ 4-302(d)(2)(ii).
Nowhere wi thin Kawamura do we find support for the
proposition that 180 days confinement in a detention center, as
opposed to a penitentiary, is an infanous puni shnment under
Maryl and | aw. As noted, Kawamura concerned a maxi mum penalty of
ei ght een nonths, not 180 days. Further, the place of
i ncarceration, the penitentiary, and the nature of the crine were

factors in determ ning the punishnent to be infanous.?®

*The Court recogni zed an exception for crimninal contenpt
proceedi ngs, at least by inplication. The Court recogni zed that,
under federal constitutional law, the right to a jury trial for a
charge of crimnal contenpt is determ ned by the actual sentence.
See 299 Md. at 292 n. 18.

W note, however, that the distinction between confinenent
in a penitentiary and confinenent in a | ocal detention center may
be less inportant currently than in earlier years. Danner was
deci ded al nost exclusively upon the fact that the crinme was
puni shabl e by incarceration in the penitentiary, and has been
di stingui shed solely on that basis. See, e.q., Dougherty v.
Superintendent of the Maryland House of Correction, 144 Md. 204
(1923) (no right to jury trial at the initial tier when defendant
was charged with violating a section of the notor vehicle | aws
making it a m sdenmeanor, punishable by a maxi mum of five years

(continued...)

-17 -



Nei ther do we find any other Maryland support for the
proposition that appellant was entitled to a jury trial in this

case. In Sheets, supra, the Court of Appeals held that a

defendant in a crimnal contenpt proceeding is not entitled to an
indictnment by a Grand Jury or a trial by jury under either the
Maryl and Constitution or the United States Constitution. 204 M.
at 117. After publication of the Blooml|ine of cases, the Court
of Appeals and this Court, on various occasions, have held that
Ssi x nmonths inprisonnent is the maxi num sentence that may be

i nposed for crimnal contenpt w thout affording the contemor a

jury trial. Mtchell v. State, 320 Md. 756 (1990) (direct
crimnal contenpt); \Whitaker, 307 Ml. at 368 (constructive
contenpt, treated as either civil or crimnal); WIKkins, 293 M.

at 335 (direct crimnal contenpt); In Re Martin, 10 Md. App. 385

(1970), cert. denied, 403 U.S. 955 (1977) (constructive crim nal

contenpt). See also State v. Roll and Scholl, 267 M. 714, 730-
31 (1973) (suggesting in dicta that a contemmor in a crimnal
contenpt proceeding in Maryland may not have a right to jury

trial, except as expressed in Bloon); Robinson v. State, 19 M.

App. 20, 29 n.3 (1973) (dicta). Although such cases relied

8(...continued)
i nprisonnment, for one to operate or occupy a notor vehicle if he
knew or had reason to know it was stolen; Court noted that the
of fense was not “a so-called penitentiary m sdeneanor,” and thus,
was di stinguishable from Danner). By contrast, in Kawamura, the
Court relied additionally upon the I ength of confinenent and the
nature of the crine.
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excl usi vely upon federal authorities, they never suggested, even
in dicta, that a different result may occur under the Maryl and

Constitution. Indeed, in ln Re Martin, we expressly held that

the Maryl and Constitution does not grant a right to jury trial to
a defendant in a contenpt proceedi ng sentenced to six nonths
i mprisonment and a $500 fine. W continue to adhere to that
Vi ew.

Significantly, the | anguage of Article 21 of the Maryl and
Decl aration of Rights and that of the Sixth Amendnent,
guaranteeing a right to trial by an inpartial jury in al
crimnal prosecutions, is virtually identical with one exception
that has no relevance in this case.’” Thus, the Supreme Court’s
pronouncenents on the extent of that right are “practically

direct authority.” Erbe v. State, 276 M. 541, 545 (1976).

We are not ot herw se persuaded by appellant’s citations to
cases fromother jurisdictions that have read their respective
constitutions to confer upon crimnal contemmors greater rights
than those conferred by the United States Constitution. Al aska
and West Virginia have read their respective constitutions to
provide the right to jury trial in all crimnal prosecutions

wherein any inprisonnment may be inposed. State v. Browder, 486

P.2d 925, 937 (Al aska 1971); Hendershot v. Hendershot, 263

‘Article 21 expressly provides the right to a unani nous jury
verdict while the Sixth Armendnent does not. See Ml oney v.
State, 17 Md. App. 609, 622 (1973).
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S.E.2d 90, 95 (W Va. 1980). Washington has read its
constitution to provide the right to jury trial in all crimna
prosecutions, whether inprisonnent is inposed or not. State v.

Browet, Inc., 691 P.2d 571, 573-74 (Wash. 1984). CQur Court of

Appeal s clearly has not read our Constitution to provide so broad

a right. See Kawanura, 299 Md. 276; Danner, 89 MI. 220; State v.

denn, 54 Mi. 572 (1880).

Appel I ant next points out that a defendant charged in
district court has the right to a trial by jury if the penalty
for the offense wth which the defendant is charged permts
i nprisonnment for a period in excess of 90 days. CJ 8§ 4-302.
Appel I ant concludes that CJ 8 4-302 applies to crimnal contenpts
tried in the district court. Thus, according to appellant, a
hol di ng that 180 days, rather than 90 days, is the dividing line
bet ween serious and petty offenses in the circuit court would
have the effect of granting a defendant greater rights in
district court than in circuit court. Appellant further notes
that, under CJ 8§ 12-401(g), a defendant convicted of contenpt in
district court is entitled to a trial de novo by jury in circuit
court if the offense is subject to any penalty of inprisonnent.

We agree with appellant that a defendant convicted of
crimnal contenpt, either constructive or direct, in the district
court has greater rights than one convicted of crimnal contenpt

inthe circuit court. In Harper v. State, 312 Ml. 396 (1988),
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the Court of Appeals held that former CJ 8§ 12-401(e), the
predecessor to CJ §8 12-401(g), applied to an appeal fromthe
district court to a circuit court in a direct crimnal contenpt
case. The holding in Harper affords a de novo jury trial in the
circuit court to one convicted of crimnal contenpt in the
district court if sentenced to any inprisonnent. The Harper
hol di ng essentially eviscerates any i nherent power of the
district courts to punish contenpt commtted in the district
courts. There is, however, absolutely no law to support the
proposition that the Legislature intended to limt the circuit

courts’ power to punish contenpts in the sane nmanner.?

%W note that the Harper Court could have held that the
provi sions of 8 12-401 are not applicable to appeals from
crimnal contenpt convictions in the district courts. CJ § 1-
202(a) governs the exercise of power to punish contenpt in al
the courts of the State, including the district courts, and
provi des that such power is to be exercised in accordance with
the Maryl and Rules. The Maryland Rules, at that tinme and
currently, have provided one set of rules governing contenpt,
rather than a separate set of rules governing contenpt in the
district courts. CJ 8 12-402, at that tinme, and currently, has
provided a right of appeal fromany district court order,

i ncluding one interlocutory in nature, adjudging a person in
contenpt. CJ § 12-402 contains no reference to the provisions of
C) 8§ 12-401. The provisions of CJ § 12-401 coul d have been
construed to govern only appeals granted in 8§ 12-401, that is,
appeals fromfinal judgnents in civil or crimnal cases. A
contrary result in Harper would have been consistent with the
general rule under comon |aw that contenpts are to be tried and
puni shed by the tribunal in which they are commtted.

Rel yi ng upon Stanton v. State, 290 Md. 245 (1981), and Hardy
v. State, 279 Ml. 489 (1977), the Harper Court noted that
“[e] xcept as restricted by constitutionally perm ssible statutes
or rules, a defendant is entitled to a jury trial in a de novo
(continued...)
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2.

Appel  ant argues that the prior civil contenpt judgnents
shoul d not have been admtted into evidence because of the |esser
burden of proof in the civil action, as opposed to the crim nal
action, and because the crimnal action requires a show ng and
finding of wlful ness.

The State argues that this issue was not preserved because
the only objection bel ow was one of relevance. W admt to sone
uncertainty as to the precise nature of appellant’s objection.
Appel | ant appeared to acknow edge the rel evance of the February
12, 1996 order, but it may be that he intended to acknow edge the
rel evance of the June 27, 1995 order. Appellant also referred to
the prior orders as being contenpt orders, but one of the orders
was not a contenpt order; rather it was an order reducing an

arrearage to judgnent.

8(...continued)
appeal in a crimnal case.” 312 Ml. at 396. Those cases held
that the term“de novo” neans to start afresh or anew. They
reasoned that a de novo appeal entitles a defendant to the sane
process that woul d have been afforded had the case originated in
the circuit court. Relying upon Thonpson, supra, they held that
all crimnal cases originating in the circuit court nust be tried
by jury unless a jury trial is waived by the defendant. An
application of the foregoing rationale to cases involving
crimnal contenpt mght | ead one to conclude that a crim nal
contemmor is not entitled to a de novo jury trial in the circuit
court unless sentenced to prison for a termgreater than six
mont hs. Despite appellant’s observation that a defendant has
greater rights in the district courts than in the circuit courts,
the result in Harper is not inconsistent with the result in this
case, resting as it does upon a statutory limtation upon the
district court’s power to punish contenpt.
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In any event, if we assune the objection has been preserved,
we agree with the State. The prior orders were adm ssible for
t he purpose of establishing appellant’s know edge of the support
order and the anmounts due under it.
3.
Appel | ant argues that the evidence was |egally insufficient
to sustain a finding of willfulness or intent, an essenti al

ingredient to the crime. See Scott v. State, 110 Ml. App. 464,

490 (1996). To the contrary, according to appellant, the
evi dence denonstrated a |lack of ability to conply with the
support order. Appellant points out that the paynents that he
made coincided with the periods of time during which he was
enpl oyed.

The trial court found as follows:

The Court has considered the evidence
that has been presented in this nmatter on the
citation for crimnal contenpt. During the
period in question, fromJune of ‘95 through
Septenber of ‘96 there was one paynent in the
anmount of six hundred and fifty-two dollars
and eighty-six cents that was nmade, and that
was directly in between the two Orders for
contenpt in this case. The period in issue
is a period fromJune of ‘95 to Septenber of
‘96 which is one, two —sixteen nonth peri od.
Al right. And during that —during that
period, as indicated, the only paynent nade
was the paynent in question. During that —
t he paynment previously cited.

During that period of tinme the Defendant
wor ked for Shimatsu as a technician. He also
had a —what he described as a full-time job
at a deli as well as another job as —in a
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| andscapi ng servi ce where he enpl oyed ot her

i ndividuals and also briefly worked at Col den
Corral and there was al so sone testinony
regarding a —an over-the-road —or a
trucking job, the tractor-trailer and | oadi ng
trucks. The Defendant is thirty years of

age, a young man. He has two years of

coll ege plus service in the Mrine Corps
Reserve. He appears to the Court to be an
intelligent and wel | -educated individual who
is well-spoken and woul d be the type of

i ndi vi dual who woul d i npress enpl oyers.

The Court has considered the issue of
whet her or not the —this Defendant is —is
cogni zant of the Order in question. The
Court believes he —he is and there’s no
denial of that, that he is aware of the
anounts that were due. He's aware of the
mechani snms by which to make paynents and that
t he Defendant has in fact nmade only the
paynment in question and that also is —I
think is inportant to note is at the nonent
of activity in ternms of civil contenpt at
that tine.

The Court has considered the Defendant’s
suggestions that his financial situation at
that tinme prevented himfrom nmaking the
paynments. The Court finds that to be not
credi ble and that there clearly were funds
available to him if not for full paynent at
| east for partial paynent, and even the
Def endant’ s suggestion that —that sonmehow he
believed that only a full paynment could be
made is belied by the fact that he did nmake a
paynent |less than the full anount in April of
‘96, and has made no full paynents ever in
the course of his paynents.

The Court is quite satisfied that this

Def endant had the opportunity to obtain

what ever enpl oynent woul d have provided him
with the ability to nmake these paynents and
chose not to do so and that at |east a
partial notivation for his actions was to
avoid his child support obligations, and has
had noney to pay attorneys. He’'s used noney
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to obtain a truck. Has used noney to support
hi s condom nium at various points in tine
before it was taken in refinancing —in
foreclosure. Has utilized his noney for many
ot her things, but has never utilized his
noney for the support of his mnor child.

The Court finds his actions to be
knowi ngly, wllful, intentional and finds the
Defendant’s testinony as far as excuses not
to be credible before this Court.
The trial court clearly found that appellant was not a
credible witness. The trial court could permssibly find intent
fromthe totality of the circunstances, including appellant’s

words and conduct. See Carter v. State, 10 Md. App. 50, 53-56

(1970) (holding that while, generally, disbelieving evidence
provi des no basis for finding evidence to the contrary, there is
an exception involving scienter or guilty know edge, i.e.,
reasons for disbelieving a denial of scienter nay provide a basis
for finding scienter). Mre specifically, the trial judge found
t hat appellant was aware of his obligations under the support
order, and, at various tines, had an ability to pay nore towards
his obligations than he actually paid. These findings, coupled
with the court’s disbelief of the various excuses provi ded by
appel  ant for nonpaynent, were sufficient to support a finding of
intent. W cannot say that the court’s finding in this regard

was clearly erroneous. See Trovato v. State, 36 Ml. App. 183,
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188 (1977); Robinson v. State, 17 Ml. App. 451, 459 (1973); Folk

v. State, 11 Mi. App. 508, 520 (1971).

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.
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