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On Decenber 16, 1996, appellant, Salvatore Battaglia, was
convicted in a non-jury trial in the Grcuit Court for Baltinore
County of two counts of second degree sexual assault and one count
of third degree sexual assault. On February 11, 1997, the court
sentenced appellant to two concurrent eight year prison terns for
each of the second degree sexual offenses and a three year
concurrent prison term for the third degree sexual offense.
Appel lant noted a tinely appeal, asking this Court to address one
guesti on:

Did the trial court err by ruling that the
prosecution did not have to prove that the
el ectronic equipnent used to intercept and
record appel lant's sel f-incrimnating
statenment to the victimduring their tel ephone
conversation was registered in conpliance with
Md. Code Ann. (1989, 1996 Repl. Vol., 1997
Cum Supp.), 8 10-411 of the Courts and
Judi ci al Proceedings Article.

We hold that the trial court did not err in ruling that proof
of registration was not required prior to admtting the taped
conversation into evidence. Thus, we affirmthe judgnment of the
trial court.

FACTUAL SUMVARY

According to the seventeen-year-old victim he was nol ested by
appel l ant on two separate occasions when he was twel ve years ol d.
The victim however, did not informhis parents about the incidents
until several years after they had occurred. The victinms parents

subsequently contacted the Baltinore County Police Departnent,

which initiated an investigation of appellant.
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As part of the investigation, the police asked the victimto
t el ephone appell ant and ask hi m questions concerning the alleged
incidents; the call was placed frompolice headquarters so that it
could be recorded. At trial, the State offered the tape recorded
conversation between the victim and appellant into evidence.
Appel | ant objected to the playing of the tape and its introduction
into evidence on the ground that the State failed to prove that the
device used to record the conversation had been registered in
conpliance wwth C.J. 8 10-411. The court overrul ed the objection
and admtted the tape into evidence.

DI SCUSSI ON

In Maryland, the adm ssibility of evidence obtained through
el ectronic surveillance is governed by Mil. Code (1989, 1995 Repl.
Vol ., 1997 Cum Supp.), 88 10-401 through 10-414 of the Court and
Judicial Proceedings Article (C.J.) (the Miryland Wretap and
El ectronic Surveillance Act). C.J. 8§ 10-405 provides, in relevant
part:

Whenever any wire or oral conmunication has
been intercepted, no part of the contents of

the communication and no evidence derived
therefrom may be received in evidence in any

trial A i f t he di scl osure of t hat
information would be in violation of this
subtitle.

In addition, C J. 8 10-411 provides:

(a) In general.--Law enforcenent agencies in
the State shall register with the Departnent
of State Police all electronic, nechanical or
other devices whose design renders them
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primarily wuseful for the purpose of the
surreptitious interception of wre, oral, or
el ectroni ¢ communi cations which are owned by
t hem or possessed by or in the control of the
agency, their enployees or agents. Al such
devices shall be registered wthin ten days
fromthe date on which the devices cane into
t he possession or control of the agency, their
enpl oyees or agents.

(b) Information required.--Information to be
furnished with such registration shall include
the name and address of the agency as well as
a detailed description of each device
registered and further information as the
State Court Adm nistrator may require.

(c) Serial nunber.--A serial nunber shall be
i ssued for each device registered pursuant to
this section, which nunber shall be affixed or
i ndi cated on the device in question.

In light of the these two provisions, appellant contends that
the trial court erred when it admtted the tape recorded
conversation between appellant and the victimw thout requiring the
State to prove that the equipnent used to record the device had
been registered pursuant to CJ. 8 10-411.! In support of this
contention, appellant relies on this Court’s holding in Tapscott v.
State, 106 Md. App. 109, 664 A 2d 42 (1995), aff’'d, 343 M. 650,
684 A.2d 439 (1996).

In Tapscott, we considered whether the failure of |aw

11t should be noted that at no time during these proceedings did the State concede that the
equipment used to record the conversation between appellant and the victim was not registered in
accordance with § 10-411. On the contrary, at trial, the State informed the court that it was
prepared to verify registration of the equipment if required to do so. In addition, at the sentencing
hearing, the State notified the court that the equipment was, in fact, registered in accordance with
§ 10-411.
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enforcenent officials to register recording equipnment prior to
recordi ng a conversation precluded the recorded conversation from
bei ng i ntroduced into evidence. In that case, unlike the present
case, however, there was evidence indicating that, although the
equi pnent was not registered before it was used to record the
conversation, it was registered within ten days of being purchased,
as required by the statute. W held that the trial court properly
admtted the recorded conversation, stating that

the statute mandates regi stration, not before

t he | aw enforcenent agency uses the equi pnent,

but ‘wthin ten days from the date on which

the devices canme into the possession or

control of the agency....’ Therefore, because

the equipnment was registered wthin the

required tinme frane, there was no viol ation of

the statute.
Tapscott, 106 Md. App. at 133.

Appel lant interprets the holding in Tapscott inplicitly to
require the suppression of any evidence obtai ned by using equi pnent
not first registered in accordance with C.J. § 10-411. We do not
agree. In fact, because the equi pnment used in Tapscott was tinely
regi stered, we did not consider the appropriate sanction for
failing to conply with that provision. Thus, on the issue
currently before this Court, Tapscott provides marginal insight.

There being no case directly on point, we nust necessarily
conduct an examnation of the entire Maryland Wretap Act to

ascertain and effectuate the intent of the General Assenbly. State

v. Pagano, 341 Md. 129, 133, 664 A 2d 1339 (1996) (holding that the
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primary source of legislative intent is the |anguage of the statute
itself). To acconplish this endeavor, we nust necessarily read
C.J. 88 10-405 and 10-411 in light of the other provisions of the
Act, which are relevant to the adm ssion of evidence.

In the present case, the interception and recording of the
conversati on between appellant and the victi mwas authorized under
C.J. § 10-408, which outlines the requirenents for obtaining an ex
parte order to intercept comrunications via surveillance equi pnent.
In addition to establishing specific requirenents for each
application for an order authorizing the interception of
communi cation, C.J. 8 10-408 provides:

(h)Prerequisites to use contents of
communi cation as evidence.--The contents of
any intercepted wre, oral, or electronic
communi cation or evidence derived therefrom
may not be received in evidence or otherw se
disclosed in any trial, hearing, or other
proceeding in the courts of the State unless
each party, not less than 10 days before the
trial, hearing, or proceeding, has been
furnished with a copy of the court order, and
acconpanyi ng application, under which the
interception was authorized. Were no
application or order is required under the
provisions of this subtitle, each party, not
| ess than 10 days before the trial, hearing or
pr oceedi ng, shal | be fur ni shed wth
i nformati on concerning when, where, and how
the interception took place and why no
application or order was required. This 10-
day period may be waived by the judge if he
finds that it was not possible to furnish the
party with the above information 10 days
before the trial, hearing, or proceeding and
that the party will not be prejudiced by the
delay in receiving the information.
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(i) Suppression of contents of communicati on;
appeal fromdenial of application for order of
approval .--(1) Any aggrieved person in any
trial, hearing, or proceeding in or before any
court, departnent, officer, agency, regulatory
body, or other authority of this State or a
political subdivision thereof, my nove to
suppress the contents of any intercepted wre,
oral, or electronic comunication, or evidence
derived therefrom on the grounds that:

(1) The comunication was unl awful |y
i nt er cept ed,;

(i) The order of authorization
under which it was intercepted is
insufficient on its face, or was not
obtained or issued in strict
conpliance with this subtitle; or

(ti1) The interception was not nade
in conformty wth the order of
aut hori zati on.

(2) This notion may be nmade before or during

the trial, hearing, or proceeding. I f the
nmotion is granted, the <contents of the
i nt ercepted Wre, oral, or el ectronic

communi cation, or evidence derived therefrom
shall be treated as having been obtained in
violation of this subtitle. The judge, upon
filing of the notion by the aggrieved person,
in his discretion may nake available to the
aggri eved person or his counsel for inspection
such portions of the intercepted conmmrunication
or evidence derived therefrom as the judge
determnes to be in the interests of justice.

Clearly, the provisions of CJ. 8 10-408 are intended to
control the adm ssion of intercepted conmuni cations into evidence,
and the appropriate challenges to the adm ssion of evidence are
limted to (1) whether the communication was unlawfully

intercepted; (2) whether the order authorizing interception was
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deficient; or (3) whether the interception was nade in conformty
with the order authorizing interception. Appellant does not allege
that any of these criteria were violated in the present case.?

We hold that the registration requirenent outlined in § 10-
411, as the State contends, is a provision intended to facilitate
adm ni strative goals. W find nothing wwthin the |egislative
hi story or the |anguage of the Act to indicate that the Genera
Assenbly intended violations of this provision to result in the
suppression of evidence. Therefore, the State was not required to
prove that the device was registered, and the trial court did not
err in admtting the evidence. It goes w thout saying that every
device obtained to intercept and record wire, oral, and electronic
communications is to be registered pursuant to Maryland |aw.
Whet her the device was registered, however, does not affect the
adm ssion of the recorded comunication as evidence. Admssibility
i s governed by 810-408. Thus, because the registration requirenent
does not affect the adm ssion of evidence, the party seeking to
introduce the recording is not required to prove the device is
regi stered pursuant to 810-411 before having the recording admtted

i nto evi dence.

%C.J. 88 10-402 and 10-403 outline what constitutes lawful and unlawful activity under the
Act, and there is no indication that the failure to register equipment in accordance with § 10-411
isan unlawful activity. In addition, it would appear from the language of § 10-403(4) that a
primary purpose of the registration requirement is to insure that there exists arecord of all devices
used to intercept and record wire, oral, or electronic communications so that their use or sale can
be monitored.
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Even were we to find otherwise, we would still hold that any
error by the trial court in admtting the taped conversation was
harm ess beyond a reasonable doubt. The sole wtness at
appellant’s trial was the seventeen year old victim In issuing
its verdict, the trial court stated:

The evidence that | have through the testinony
of [the wvictin] persuades ne beyond a
reasonabl e doubt that the conduct prohibited
by the second degree sexual offense statute
and the third degree sex offense statute
occurr ed.

Furthernore, at the sentencing hearing, appellant’s attorney
requested bail, arguing that the validity of the intercepted

conmuni cation constituted a neritorious appellate issue. In

response to this argunent, the court stated:

Vell, 1 don't doubt for a mnute that vyou
believe there is nerit [in appealing that
issue]. | ruled that way because | believe it
was the correct way. ... No sense going back

into the fact that it was clear that |
believed [the victin] and the tape wasn’t even
necessary in this case.
We are convinced that the trial court based its verdict on the
victims testinony and not the statenents appellant nmade on the

tape. Accordingly, the judgnent of the trial court is affirned.

JUDGMVENTS AFFI RVED.

CCSTS TO BE PAI D BY APPELLANT.



