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Thi s expedited appeal arises froma post-divorce nodification
of alinony proceeding in the Crcuit Court for Baltinore County
bet ween fornmer spouses. An Opinion and Oder was filed by the
trial court on August 5, 1994. Appellant, Robert J. Bauer, filed
a Mtion to Alter, Amend, and/or Revise, and the trial court
entered a Suppl enent to the Qpinion and Order on Septenber 9, 1994.
This appeal followed, wherein appellant asks the follow ng
gquesti ons:
| . Dd the trial court <clearly err in
determning that the nutual pension
wai ver provision of the witten Agreenent
of the parties, incorporated in the
Di vorce Judgnent, did not bar and
preclude an award of alinony based upon
Appel | ant - Husband' s pensi on i ncone?
1. Dd the trial <court <clearly err in
awarding alinony to Appellee-Wfe based
upon the changed and present financial
ci rcunstances of the parties, especially
when conpar ed to their financi al
circunstances at the tinme of the original
awar d?
We hold that the trial court did not err and, therefore, we
affirm
Facts and Proceedi ngs
Appel  ant and appellee, Veronica V. Votta (formerly Bauer),
filed a Joint Election of Expedited Appeal in this Court. An
expedi ted appeal was granted, and the follow ng facts were agreed
upon by the parties.

A Judgnent of Absolute D vorce was entered on August 26, 1987
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by the Circuit Court for Baltinore County (Fader, J. presiding).
In terns of alinony, the judgnment provided that

[t] he Husband agrees to pay directly unto Wfe
as true nodifiable alinmony, accounting from
Septenber 1, 1987 and the first of each nonth
thereafter the sum of Seven Hundred Dollars
(700.00) per nonth. Said alinmony shall be
nodi fiable and shall further be subject to
termnation upon the death of either the
Husband or the Wfe, or upon the Wfe's
remarriage. The Husband agrees that he wll
not seek nodification of the alinony on the
basis of Wfe's increased earned incone, SO
long as Wfe's gross annual wages are |ess
t han Twenty Thousand Dol | ars ($20, 000. 00) per
annum Husband reserves the right to seek
nodi fication of alinmonyn [sic] based upon al
ot her significant changes in circunstances
w thout restrictions, including increases in
Wfe's nonearned i ncone and investnent incone,
etc., as permtted by law. The Husband hereby
wai ves and rel eases any and all right which he
may have to alinony or support fromthe wfe,
past, present, or future wth t he
understanding that he my not apply for
al i nrony or support hereafter.

Paragraph 9 of the Settlenment Agreenent further provided that
[ E] ach party shall be entitled to retain al
pension funds and |.R A's currently registered
in their [sic] name or in their [sic]
possessi on and each rel eases and relinqui shes
any and all clainms which they [sic] may have
in the pension funds and I.R A s of the other.

On January 4, 1994, M. Bauer filed a Petition for
Modification of Alinony in the Crcuit Court for Baltinore County,
seeking either termnation or reduction of the alinony based upon
changed financial circunstances of the parties. A hearing was held
on April 26, 1994, before Standing Master Richard J. Glbert. At

the hearing, the followi ng facts were established.
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The parties were nmarried in 1955 and di vorced in August 1987.
Ms. Votta did not work full-tine until just after the divorce. At
the time of the judgnment in 1987, M. Votta's item zed |iving
expenses totalled $2,270 per nmonth. Her gross annual earnings at
that time were $8,816, and her total incone, wthout alinony, was
alittle over $12,000. M. Bauer's item zed |iving expenses were
determined to be $2,977 per nonth and his gross earnings were
$44,908. His total gross annual incone was $48,845. Also, M.
Bauer had an enployee savings plan account of approximtely
$36, 000.

In April 1994, M. Bauer was sixty-two years old, and he
testified that he was in good general health. He had remarried and
was living wwth his present wife in a hone owned by her. MVs.
Votta, who was also sixty-two years old, testified that she had
suffered from m grai ne headaches for twenty-five to thirty years
and regularly mssed tinme fromwork due to these headaches. It was
determned that Ms. Votta's item zed living expenses had increased
slightly, to $2,485 per nonth, and her gross earnings from her job
were $21,895 per year, plus interest incone from 1993 of $1, 610.
M. Bauer's |iving expenses, according to his financial statenent,
were $3,451 per nonth. M. Bauer testified that his expenses were
actual ly $3,194, because he had paid off his truck | oan of $257 per
month. Ms. Votta chal |l enged these expenses and argued that Bauer's
expenses were actually only $2,100 per nmonth. The Master noted

that M. Bauer's testinony contradicted his own financial statenent



as to certain clainmed expenses. It was also determ ned that M.
Bauer's enployee savings plan account had increased to
approxi mately $98, 000, subject to a $17,000 | oan. M. Bauer was
al so found to have an | RA of approxinmately $21,000 and a one-hal f
interest in a vacation/rental property in Wst Virginia, valued by
him at $52, 000.

The Master noted that Ms. Votta testified that her projected
retirement income would be $259 per nonth at age sixty-five, plus
Social Security benefits. He found that M. Bauer voluntarily
retired fromhis job on February 1, 1994, and began receiving his
pension and partial Social Security benefits at that tine. Bauer
had only nomnal or mninmal interest from other incone from any
source other than his pension. In April 1994, M. Bauer's gross
pensi on incone was $2,886.54 per nonth, or $34,638.48 per year
This i ncome was expected to increase by $400-500 per nonth in two
years.

It was al so determned that Ms. Votta owned the forner narital
resi dence, which had an estinmated fair market val ue of $63, 000 in
1987. That residence had no outstanding nortgage. Furthernore,
Ms. Votta testified that her savings accounts had been reduced from
approximately $48,000 in 1991 to approximtely $36,000 in Apri
1994.

Master Glbert's Witten Report and Recomrendation was filed
on April 27, 1994. He recomrended a reduction in alinony from $700

per month to $300 per nonth, and expressly rejected M. Bauer's
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argunent that the rmutual pension waiver provision of the Settl enent
Agreenent barred and precluded an award of alinony based on his
pensi on incone. M. Bauer filed Exceptions to the Report and
Recommendati on on May 2, 1994. He argued again that the nmutua
pension waiver provision of the Settlenment Agreenment barred and
precl uded an award of alinony based on his pension incone. Al so,
he argued that Ms. Votta denonstrated no present need for alinony
based on her incone and |iving expenses, especially in Iight of her
former level of incone and |iving expenses. On May 3, 1994, M.
Votta also filed exceptions.

On July 15, 1994, the Exceptions cane before the Grcuit Court
for Baltinmore County (Smith, J. presiding). An Opinion and O der
was filed on August 5, 1994. The judge denied or overruled M.
Bauer's exceptions and nodified the alinmny award from $700 per
nonth to $500 per nonth. M. Bauer filed a Mdtion to Alter, Anend,
and/ or Revise on August 9, 1994, requesting Judge Smth to review
and change the pinion and Order. On Septenber 9, 1994, the court
declined to change its decision. This appeal followed.

Mut ual Pensi on Vi ver Provision

Appel lant's first contention is that the trial court erred in
determ ning that the nutual pension waiver provision in the witten
Agreenent of the parties, incorporated in the D vorce Judgnent, did
not bar and preclude an award of alinony based upon his pension

i ncone. He contends that the |anguage of paragraph 9 of the
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Settl enent Agreenent clearly and plainly stated that the parties
wai ved and released "any and all clainms" to the other party's
pension or retirenent benefits. Since the waiver |anguage was
absol ute and conprehensive, appellant argues, the court nust give
effect to the plain neaning of the words and, therefore, since each
party mutually agreed to waive any clains to the other party's
pensions, the court could not grant an award of alinony based upon

hi s pension incone. W disagree.
Nei ther party cites any cases with facts simlar to the

instant case. Both parties refer to the case of Rley v. Riley, 82

Md. App. 400, cert. denied, 320 Md. 222 (1990), in which a forner

husband sought to term nate or reduce nodifiable alinony on the
ground that the court could not properly consider his pension as a
source of inconme for alinony purposes after his fornmer wife had
al ready been granted a share of that pension as a nonetary award.
In Riley, Chief Judge Wlner, witing for this Court, stated that

[I]t is true, of course, that, in
awardi ng and setting the terns of alinony, the
court cannot properly consider as a resource
of the payor spouse property or incone that
t he spouse does not have. Thus, if the court
removes an asset or source of income fromthe
payor spouse through a nonetary award (or
otherwise), it cannot prem se an alinony award
on the assunption that that asset or source of
inconme is still available to the payor.

82 Md. App. at 406-07. Appellant relies on this wording to argue
that, since the mutual pension waiver provision of the Settlenent

Agreenment renoved his pension income as a resource from which
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al i nony paynments could be nmade, the court could not now prem se an
al i mony award on the assunption that the pension noney is avail abl e
to him
Appel | ee disagrees, as do we. Although not cited by either
party, we discovered a case in another jurisdiction with facts

simlar to the instant case. In Dugas v. Dugas, 332 So. 2d 501

(La. C. App. 1976), the Court of Appeal of Louisiana was faced
wth a situation in which a husband appeal ed a pernmanent alinony
award. He argued that in the community settl enent agreenent the
w fe had waived her rights to his pension, and since his pension
was the only asset he had left, to award her alinony would be
contrary to the settlenent agreenent. 1d. at 502. Wile the court
noted that the witten settlenment agreenent was not entered into
evi dence and expl ained that neither party testified that the waiver
in any way affected the wife's alinony rights, the court stated:

[We know of no authority to the effect that

the relinquishnments by the wfe of her

interest in a comunity asset bars her from

using that asset or its revenue as a basis to

determ ne the anmount of alinony or to execute

on such asset in the event alinony is in

arrears. W see nothing inconsistent between

the wife relinquishing a community asset and

clai mng alinony though the claimfor alinony

may touch upon or affect the relinquished

asset .
| d. Thus, the court affirmed the decision of the |ower court
allow ng the award of alinony, notw thstanding that the husband's
pension was the only asset fromwhich he could pay that award. |d.

at 502-03.
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We agree with the ruling in Dugas. |In the case sub judice,

the court originally awarded "true nodifiable alinony" to Ms.
Votta. Cearly, it was within the court's contenplation that at
sonme point, M. Bauer would retire and as a result, he would only
have his pension incone fromwhich to nake these alinony paynents.
Surely the court and the parties did not intend for alinony
paynents to cease at the tine of M. Bauer's retirenent, as the
Agreenment expressly provided for indefinite alinony, stating only
that the "alinony . . . shall [ ] be subject to term nation upon
the death of either the Husband or the Wfe, or upon the Wfe's
remarriage." The Agreenment said nothing about the alinony being
termnable at the tinme of the husband' s retirenent.

Accordingly, we see no reason why M. Bauer's pension inconme
cannot be used by himto pay alinony. Unlike the circunstances of
Riley, this income was not renoved by the court through a nonetary
award or otherwise. It is a source of incone still available to
M. Bauer, and the court may properly consider it as a resource
avai l able to himfromwhich he can pay alinony.

Award of Alinony

Appel l ant's second contention is that the trial court erred in
awarding alinony to Ms. Votta based upon the changed and present
financial circunstances of the parties, especially when conpared to
their financial circunstances at the tine of the original award.

He explains that the increase in M. Votta' s living expenses
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between the original award in 1987 and the nodification hearing in
1994 was only $215 per nonth, |less than 10% over a period of nore
than six and one-half years. Her annual gross earnings, however,
increased from $9,000 in 1987 to $22,000 in 1994, an increase of
nearly 150 percent. Therefore, appellant argues, the increase in
appel | ee's yearly gross earnings ($13,000) far exceeded the anpunt
of alinony she was receiving ($8, 400).
Appel l ant further explains that his clainmed |iving expenses
i ncreased $217 per nonth, or 7 percent, over the sane period of
time. H's gross earnings, however, decreased from $44,908 in 1987
to nothing in 1994. H's gross pension income in 1994 was $34, 638.
He argues, therefore, that "there were substantially and materially
changed financial circunstances fromthe date of the original award
(August 1987) to the date of the nodification hearing (April
1994)." Thus, he contends, the nodification of alinony from $700
per nmonth to $500 per nonth is "patently inadequate and
i nsufficient under the circunstances” because "[t]here sinply is no
denonstrated need for alinony wunder the present financial
circunstances." He contends that, between August 1987 and Apri
1994, Ms. Votta had "nore than becone sel f-supporting” and "[t] he
increase in her gross earnings nore than eclipsed her need for
al i nony. "
This Court has affirmed grants of
indefinite alinony, and refusals to award
indefinite alinony, where a variety of

disparities in incone were projected. See
Rock v. Rock, 86 M. App. 598, 612 (1991)
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"Qur approval or denial of these awards
clearly indicate the inportance we place upon
t he judgnent and discretion of the fact finder
in evaluating and weighing the evidence and
determning all the facts and circunstances in
maki ng these very inportant decisions.' |d.

Scott v. Scott, No. 438, Septenber Term 1994, filed Feb. 14, 1995.

Wen reviewing a lower court's grant of indefinite alinony, we are
not able to substitute our judgnment for that of the trial judge

where he has not abused his discretion. Rock v. Rock, 86 M. App.

598, 613 (1991). "Unless the record is clearly to the contrary, we
assune the trial judge knew and followed the law" Id.
Furthernore, "[t]o the extent we are considering the facts, our
review is limted to reviewing the evidence to assure ourselves
that the Chancellor's decision was not clearly erroneous.” Broseus
v. Broseus, 82 Mi. App. 183, 197 (1990) (citing Md. Rule 8-131(c).

We cannot say that the trial judge abused his discretion in
al l owi ng continued alinony but reducing the alinony award to $500
per nonth. The court clearly took into account all the facts
necessary for a fair and equitable award, as delineated in section
11-106(b) of the Famly Law Article. When the facts and evi dence
are considered, it cannot be said that the court's decision was
clearly erroneous.

Appel l ee is of advanced age and has a health condition that
precludes her fromworking at tines. She was going to be retiring
fromthe work force in three years and at that tine will receive

meager, limted benefits. Appel lant's purported current 1iving
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expenses were questionable, as they were contradicted by
appel lant's testinony. Appellant's incone (including pension) was
hi gher than appellee's and was expected to increase over the next
two years, whereas appellee's was likely to remain the sane.
Appel lant's savings were substantially higher than appellee's.
Taki ng these and other factors into account, the court fashioned an
award that resulted in the parties' having a fairly equal yearly
i ncone. M. Bauer's inconme would be $28,638,' and Ms. Votta's
i ncome would be $27,895.2 This appears fair and equitable under

the circunstances of this case.

JUDGMENT AFFI RMED
APPELLANT TO PAY THE
CCSTS.

1 This figure was derived by subtracting $500 per nonth, a
total of $6,000, fromappellant's incone of $34, 638.

2 This represents Ms. Votta's incone of $21,895 plus the
$6, 000 al i nony.



