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According to the Judicial Council of the Anmerican Medica
Associ ati on,

To have anot her physician operate on
one’s patient without the patient’s know edge
and consent is a deceit. The patient is
entitled to choose his own physician and
shoul d be permtted to acquiesce in or refuse
to accept the substitution. The surgeon’s
obligation to the patient requires himto
performthe surgical operation: (1) within
the scope of authority granted by the consent
to the operation; (2) in accordance with the
terms of the contractual relationship; (3)
with conplete disclosure of all facts
relevant to the need and the performance of
the operation; and (4) to utilize his best
skill in perform ng he operation. The patient
is entitled to the services of the particul ar
surgeon with whom he or she contracts.

The surgeon, in accepting the patient is
obligated to utilize his personal talents in
t he performance of the operation to the
extent required by the agreenent creating the
physi ci an-patient relationship. He cannot
properly delegate to another the duties which
he is required to perform personally. Under
normal and customary arrangenent with private
patients, and with reference to the usual
formof consent to operation, the surgeon is
obligated to performthe operation, and may
use the services of assisting residents or

ot her assisting surgeons to the extent that
the operation reasonably requires the

enpl oynent of such assistance. If a resident
or other physician is to performthe
operati on under the guidance of the surgeon,
it is necessary to nake a full disclosure of
this fact to the patient, and this should be
evi denced by an appropriate statenent
contained in the consent.

| f the surgeon enployed nerely assists
the resident or other physician in performng
the operation, it is the resident or other
physi ci an who becones the operating surgeon.
If the patient is not informed as to the
identity of the operating surgeon, the
situation is “ghost surgery.”



Judi ci al Council of the American Medical Ass’'n, Op. 8.12 (1982).
This appeal fromthe Crcuit Court for Baltinore City presents us
with the question of howthe trier of fact should go about
resol ving a “ghost surgery” claimarising out of an operation
t hat was unsuccessful because of an error that did not constitute
a deviation fromthe applicable standard of care.? It conmes to
us froma jury determnation that Dr. Lenox D ngle and Mercy
Medi cal Center (“Mercy”), appellees, were not responsible for
injuries sustained by Debra Belin, appellant, during appellant’s
July 21, 1993 surgery. Prior to jury deliberations, the circuit
court granted appellees’ Mtion for Judgnment on appellant’s
breach of contract claim?
Appel I ant has franmed the foll ow ng questions for our review
| . Did the Trial Court err in dismssing
t he Breach of Contract Count (Count
Four) on the grounds that it was
subsuned under the Negligence Count?
1. Didthe Trial Court err in prohibiting
testinmony as to the character of the
Appel  ant for truthful ness?
I11. Did the Trial Court err in refusing to
instruct the jury with the Appellant’s
theory of the case instruction

to wit:

(a) a plaintiff need not prove the

Y1t is well settled that a physi ci an who “exerci ses the degree of care,
skill and diligence required by the law... is not liable for a bona fide error
in judgnent.” Levett v. Etkind, 265 A.2d 70, 74 (Conn. 1969).

2 The circuit court also entered a j udgnment agai nst appel l ant on her
battery claim This appeal does not challenge that ruling.
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speci fic mechani smor act of

negligence in the operating room

and

(b) an expert may conclude fromthe

results of the operative procedure

t hat negligence occurred causing

the injury.

For the reasons that follow, we answer “yes” to question |

and “no” to questions Il and Ill1. Appellant is entitled to a new
trial on the breach of contract claimasserted against Dr.

D ngl e.

Backgr ound

Appel l ant, a Mercy enpl oyee, was advi sed by her prinmary care
physi ci an that she may need gal | bl adder renoval surgery. On June
29, 1993, appellant was exam ned by Dr. D ngle, who reconmmended
surgery. Although there is a dispute over who said what during
t hat neeting, appellant decided to have the operation. On July
2, 1993, appellant signed a Mercy “Consent to Di agnosti c,
Therapeutic and Surgi cal Procedure” form which provided as
fol |l ows:

| hereby authorize Dr. Dingle and/or such assistants

as may be selected or supervised by himto treat the

follow ng condition(s): _by performng the foll ow ng

di agnostic, therapeutic, or surgical procedure(s):
Lapar ascopi ¢ _Chol ecyst ect ony.

Appel | ant underwent gal | bl adder renoval surgery on July 21,

1993. The jurors heard testinony that Doctor Tracy Magnuson, a



resident at Mercy, perforned the surgery under the supervision of

Dr. Dingle.® Unfortunately for appellant, Doctor Magnuson

3paul ette Jones, a surgical technician at Mercy, testified as foll ows:

[ APPELLANT' S COUNSEL]: Now do you remenber when you and | net in ny
of fice during your deposition? Do you renenber that?

[WTNESS]: Yes.

* * *
[ APPELLANT' S COUNSEL]: Do you renenber me asking you at that tinme, and
I will ask you again today, whether or not you were present at the tine

footnote cont'd
on July 2, 1993, when [appel |l ant] had her gall bl adder renoval done?

[WTNESS]: Yes, | was.

* * *

[ APPELLANT' S COUNSEL]: Question: “[Dr. Magnuson] dissected the

gal | bl adder off the liver. So she had the cutting instrunents?” Answer:
“And she was, yeah, the dissector, whatever she needs.” Do you recall?
Does that refresh your recollection?

[WTNESS]: Yes.

* * *
[ APPELLANT' S COUNSEL]: “So if [Dr. Magnuson] did the clipping
of the ducts that needed clipping, and al so she did the actua
transection of the duct [sic]?” Your answer was: “Yes, sir.” Does that
refresh your recollection?

[WTNESS]: Yes.

* * *

[ APPELLANT' S COUNSEL] : Then | asked you: “Tell me what you first saw and

what she said” - referring to Dr. Magnuson. Answer: “She was j ust
basi cal | y aski ng where do they put the clips at, where do they dissect
them you know, dissect the gallbladder off. She was just - | can't

renenber all the whole conversation, but you now, she was just
asking different questions.” Does that refresh your recollection?

[WTNESS]: Yes.

[ APPELLANT' S COUNSEL]: “Did there come a tine during the procedure that
she wanted to stop the procedure?” Answer: “She wanted to switch sides
with Dr. Dingle.” Do you renmenber saying that at your deposition? Does
that refresh your recollection?

[WTNESS]: Yes.

[ APPELLANT’ S COUNSEL]: Was that the truth?

[WTNESS]: Yes.



erroneously cut and clanped the common bile duct. That error
caused | eakage of bile into appellant’s abdonen, as a result of
whi ch appellant (1) suffered pain and bloating, (2) needed
reconstructive surgery, as well as numerous post operation (bile
coll ection) tube replacenents, and (3) was required to undergo

two incisional hernia operations.

l.
Appel lant’ s Contract Action
Appel lant testified that she was famliar with Dr. Dingle

because he was a “regul ar surgeon” at Mercy. As appellant put
it, Mercy was used as a teaching facility for residents, and she
did not want her operation to be used for training purposes. The
follow ng transpired during appellant’s direct exam nation:

[ APPELLANT' S COUNSEL]: All right when you

met with Dr. Dingle on June 29th, did you

have a conversation with hi mabout who woul d
be perform ng the surgery?

[ APPELLANT' S COUNSEL]: Question: “Did she say why? Answer: “I can’t
renenber why, exactly why, but she did want to switch.” Question: “Wat
did Dr. Dingle say?” Answer: “He just carried on with the surgery.” Does
that refresh your recollection as to what was sai d?

[WTNESS]: Yes, sir.

[ APPELLANT' S COUNSEL]: Page 12, line 10: “Did you hear [Dr.] Magnuson
say during the surgery I’mhaving difficulty; I’mnot sure - or was
there a hesitancy about what she was doing that you remenber?” Your
answer: “She - she had a little bit of difficulty. There was a | ot of
fat in the stomach. | guess it was probably one of the reasons.” Does
that refresh your recollection?

[WTNESS]: Yes.



[ APPELLANT] : Definitely.

[ APPELLANT' S COUNSEL]: Al right, will you
tell the nenbers of the jury, please, what
t hat conversati on was?

[ APPELLANT]: After Dr. Dingle exam ned ne, |
told himthat | wanted himto be the one that
was going to cut nme and identify the

gal | bl adder and take it out. And he said
wel |, you know, [appellant], | can’'t do the
surgery by nyself. | said |'’maware of that.
| said, but if you have a resident in there,
| just want that person to maybe suture

me up. But | want you to be the one to do ny
surgery. And he agreed.

[ APPELLANT' S COUNSEL]: All right, when you
say that you wanted himto cut you, what did
you nean by that?

[ APPELLANT]: | wanted himto make the
initial cut.

[ APPELLANT' S COUNSEL]:  And what el se?

[ APPELLANT]: And | wanted himto identify ny
gal | bl adder and to cut the gall bl adder from
what ever it’s connected to.

[ APPELLANT’ S COUNSEL]: Ckay, Al [sic]

right. Were you aware that there was a canera
used in a lap choli procedure?

[ APPELLANT] :  VYes.

[ APPELLANT' S COUNSEL]: Were you aware that
soneone needed to hold the canera?

[ APPELLANT] :  VYes.

[ APPELLANT’ S COUNSEL]: Were you aware that
soneone needed to hold the retractors hol ding
up the gall bl adder?

[ APPELLANT] :  VYes.

[ APPELLANT' S COUNSEL]: All right. Based on



your discussion with Dr. Dingle, whomdid you
antici pate woul d do those things?

[ APPELLANT]: | had no idea, and | wasn’'t al

t hat concerned about who woul d be hol ding the
canera. My main concern was | wanted to know
who was going to be cutting nme open and
taking nmy gal | bl adder out.

[ APPELLANT' S COUNSEL]: Were you aware that
sonetinmes at Mercy the actual cutting and the
clipping of the ducts and the gall bl adder
renmoval was done by a resident under the
supervi sion of the surgeon?

[ APPELLANT]: | am aware that sonetines the
residents do it, if the doctors et them do
it.

[ APPELLANT' S COUNSEL]: Did you want that to
happen in your case?

[ APPELLANT] : Definitely not.

[ APPELLANT' S COUNSEL]: So you chose the
surgeon, Dr. Dingle. Did you choose anyone
el se in the operating roonf?

[ APPELLANT]:  No.

[ APPELLANT’ S COUNSEL]: As far as the
anest hesi ol ogi st ?

[ APPELLANT]: Ch, I'msorry, yes. | chose
everybody. | chose the surgeon, Dr. D ngle.
chose the nurse, Anne Turner. | chose the
anest hesiologist, Dr. Halisi. And by the way,
he’s in charge of that departnent. And |
chose the surgical tech, which was Ceol a.

Dr. Dingle denied that he had ever entered into any such
agreenent. The followi ng transpired during his direct

exam nati on

[COUNSEL]: . . .. Do you recall having the



conversation that we’ve heard [appel |l ant]
describe in her testinony about what role a
resident was to play in her operation?

[DR. DINGLE]: W didn’t have that
conversation

[ COUNSEL]: And how did you know you did not
have that conversation?

[DR DINGE]: Well, | think, you know, we’'re
sitting hear four and a half years later,
think at the tinme | took the deposition, it
was three years after the fact and peopl e
say, well how do you know what was said at
that point in time and the only way | can
answer it is sinply like this, I think if you
had asked anybody in this roomwhat they were
doi ng on the evening of Novenber 2nd, 1995,
nmost woul d say you know, | really can’t

recall what | was doing that evening.

* * *

But if you ask themif you were having di nner
with Nel son Mandella or whether or not they
were robbing a bank, | think they could say
no, I wasn't doing those kind [sic] of things
and the reason why they can say it is because
t hey’ ve never done them before. And so |
cannot specifically recall specific elenents
of that conversation but | know |’ ve never
had anybody tell nme that you cannot do this
or you cannot do this and I want you to
specifically do that and this in an
operation. That’'s something that | think
woul d remenber and it’s sonething that |
probably woul d object to.

[ COUNSEL]: | want you to assune for the

pur poses of my question at the nonent that

[ appellant] said to you what she’'s testified
she said to you, if in fact she had said

t hat, what about the course of her operation
woul d have changed, if anything?

[DR DINGLE]: Let’s assunme, assum ng that
she said that and assum ng that | was going



to conply with that, for the benefit of the
doubt, let’s just say okay, [appellant] |I’'m
going to do as you ask ne, | would have had
to take her to a different hospital. To not
be able to have the residents work with ne
woul d have neant that | would have had to go
to anot her hospital and perhaps ask sone
surgeons fromthe community if they would
want to be avail able to operation [sic] and
assist. But | would have done pretty nuch
what the other doctors here have said, that I
don’t want to go into the operating roomwth
t hese conditions placed on ne. That | need to
be able to performthe surgery in the way in
which | feel is best done. | may have asked
her to get another surgeon.

[ COUNSEL]: And did any of those things occur
in this case?

[DR DINGLE]: No.

The jurors did not resolve this testinonial conflict because
at the close of all of the evidence, the circuit court granted
appellee’s notion for judgnent on the breach of contract count
against Dr. Dingle on the basis that it was subsuned in the
negl i gence count.* W are persuaded that the circuit court

shoul d not have done so.

4 Al t hough Judge Harrell’s dissenting opinion quotes accurately fromthe
trial transcript, we are persuaded that this issue is properly before us. W
here revi ew proceedi ngs that were recorded by audi otape rather than by a
st enogr apher, although this case was tried in a courtroomthat was not
originally designed for producing transcripts from audi otapes. Qur review of
t he audi ot ape nakes it clear that the relevant arguments were nmade at a bench
conference during which the audi otape did not capture everything said by
counsel or by the court. Moreover, neither appellee’ s counsel has argued to
us that the breach of contract claimwas not preserved for our review
Because all parties in this case were very well represented by able,
experi enced and ethical counsel, it is not surprising that (1) the closing
argunent of appellant’s counsel does not include a claimforeclosed by the
court’s ruling, and (2) the briefs filed by appell ees’ counsel do not include
a “failure to preserve” argunent.



In Perna v. Pirozzi, 92 N J. 446, 457 A 2d 431 (1983), the
Suprene Court of New Jersey considered clains asserted by a
pati ent -appel l ant who testified that he never authorized any
surgeon ot her than the physician-appellee to performthe
operation. In this case, the patient-appellant had executed a
consent formthat named the physician-appellee “as the operating
surgeon and authorized him wth the aid of unnanmed ‘assistants,
to performthe surgery.” 92 N J. at 452, 457 A 2d at 434.
Appel | ee was not present at the operation. Appellant |earned the
identities of the operating surgeons only after being readmtted
for post-surgical conplications. The suprene court held that,
under these circunstances,

As to [the physician-appellee], the action
follows fromthe all eged breach of his
agreenent to operate and the fiduciary duty
he owed his patient. Wth respect to that

al l egation, the Judicial Council of the
Anmerican Medi cal Association has decried the
substitution of one surgeon for another

wi t hout the consent of the patient,
describing the practice as a “deceit.” A
patient has a right to choose the surgeon who
will operate on himand to refuse to accept a
substitute. Correlative to that right is the
duty of the doctor to provide his or her
personal services in accordance with the
agreenent with the patient.

Few deci si ons bespeak greater trust and
confidence than the decision of the patient
to proceed with surgery. Inplicit in that
decision is a willingness of the patient to
put his life or her life in the hands of a
known and trusted nedical doctor.

* * *
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The point is that the patient has the right
to know who will operate and the consent form
should reflect the patient’s decision. Were
a conpetent patient consents to surgery by a
speci fic surgeon of his choice, the patient
has every right to expect that surgeon, not
anot her, to operate.

The failure of a surgeon to performa nedica
procedure after soliciting a patient’s
consent, like the failure to operate on the
appropriate part of the patient’s body, is a
deviation from standard nedical care. It is
mal practi ce whether the right surgeon
operates on the wwong part or the wong
surgeon operates on the right part of the
patient. In each instance, the surgeon has
breached his duty to care for he patient.
Where damages are the proximate result of a
devi ation fromstandard nedi cal care, a
patient has a cause of action for

mal practice. Although an alternative cause of
action could be franed as a breach of
contract between the surgeon and the patient,
generally the nore appropriate
characterization of the cause will be for
breach of the duty of care owed by the doctor
to the patient. The absence of damages may
render any action deficient, but the doctor
who, w thout the consent of the patient,
permts another surgeon to operate viol ates
not only a fundanental tenet of the nedi cal
prof ession, but also a |egal obligation.

92 N. J. at 463-465, 457 A 2d at 440-441. If it is true that (1)
Dr. Dingle had agreed to appellant’s version of their contract
and (2) did not do what he had agreed to do, Dr. Dingle’s
contractual obligation was separate from and exi sted i ndependent

of his duty to nmake sure that no deviation fromthe applicable

11



standard of care occurred during the operation.?®

It is clear that (1) the patient-plaintiff has the burden of
persuasi on on the issue of whether the physician-def endant
breached the agreenent to performthe surgery personally, and (2)
t he physi ci an-defendant should not be held liable for injuries
that the patient-plaintiff would have suffered even if there had
been no breach of the agreenment. W nust therefore decide which
party has the burden of persuasion on the issue of damages. |If,
on remand, a jury is persuaded that Dr. Dingle did breach the
agreenent, is appellant also required to persuade the jurors that
she woul d not have suffered the unintended consequences of the
operation if it had been perfornmed by Dr. Dingle, or is Dr.
Dingle required to persuade the jurors that the result would have
been the sane even if he had done everything that he had agreed
to do?

We are persuaded that in a “ghost surgery” claim once the

jurors find that (1) the physician-defendant did breach the

° A deternination of exactly what the parties agreed to requires a
deneanor - based credibility assessnent. Moreover, the precise terns of an
agreement to performsurgery nmay be of dispositive consequence. |In Mnturi v.
Engl ewood Hospital, 246 N.J. Super. 547 (1991), the Superior Court of New
Jersey distingui shed Perna on the ground that the surgeon in Monturi permtted
a resident to make the initial incision, before perform ng the rest of the
surgi cal procedure. Noting that in Perna, “the only authorized operating
surgeon had substituted anot her unauthorized operating surgeon. No question of
an assisting physician was involved,” the court reasoned that since the chosen
surgeon perforned the operation, “plaintiff had to denonstrate by conpetent
medi cal opinion that making the first incision converted [defendant] into the
unaut hori zed operating surgeon.” Id. at 553. Qur conclusion that a remand is
requi red should not be taken as an indication that we have made a credibility
assessnment of the conflicting evidence.

12



agreenent to performthe surgery, and (2) the surgery was
unsuccessful ,®
l. the patient has the burden of persuasion
on the issue of what danmages resulted
fromthe unintended consequences of the
operation, i.e. those injuries that
woul d not have followed froma
successful operation; and
1. the physician has the burden of
persuasi on on the issue of what injuries
woul d have fol |l owed the unsuccessfu
operation even if the physician had not
breached t he agreenent.

Thus, on remand, the jurors will be instructed that if the
“agreenment to perforni issue is resolved in appellant’s favor,
appellant is entitled to damages for (1) all injuries that the
jurors find nore likely so than not so resulted fromthe cutting
of her common bile duct, (2) except for those particular injuries
that the jurors find nore likely so than not so would have been
sustained even if Dr. Dingle had perfornmed as agreed. Such a
damage award is consistent wwth the well settled rule that the
party who has breached the contract bears the burden of
persuasion on the mtigation of damages issue. Volos, Ltd. v.
Sotera, 264 M. 155, 176 (1972); Sergeant Co. v. Pickett, 285 M.

App. 186, 203 (1979); Mattvidi v. Nationsbank, 100 M. App. 71, 90

61f a “ghost” surgery is successful, i.e. does not result in any
uni nt ended consequences, the patient would be entitled to either nom nal
damages or, where applicable, “damages for nental anguish resulting fromthe
bel at ed know edge that the operation was perfornmed by a doctor to whomthe
pati ent had not given consent.” Monturi v. Englewood Hospital, 46 N.J. Super.
547, 552, 588A2d 408, 411 (1991).

13



(1994) .

Appel  ant’ s Negl i gence Actions
We are persuaded that the circuit court did not conmt any
error with respect to appellant’s negligence clains agai nst
ei ther appellee. The evidence was sufficient to support the

jurors’ conclusion that neither appellee was negligent.

.

There is no nerit in appellant’s contention that the circuit
court erred in disallowng testinony as to appellant’s
truthful ness. The following transpired during the direct
exam nation of appellant’s aunt:

[ APPELLANT' S COUNSEL]: | will just ask you
this. You may seemto think that this is kind
of a funny question. Does your niece have a
reputation in the community about being a
truthful person?

[ COUNSEL FOR MERCY]: (bjecti on.

[ COUNSEL FOR DI NGLE]: (bjection.

[ THE COURT]: Sust ai ned.

[ APPELLANT S COUNSEL]: You Honor, may |
appr oach?

[ THE COURT]: Sure.

(Counsel approached the bench and the
foll om ng ensued:)

[ APPELLANT' S COUNSEL]: Dr. Dingle is going
to say that he has no recollection of this

14



conversation. In fact, because of the unusual
nature of the conversation about not wanting
the resident to do the cutting and cli pping,
t he doctor nentioned he woul d have renenbered
it. So | believe that there is clearly going
to be in this case a question if credibility,
and that is the reason that | have asked that
guestion. | believe it is appropriate to
bring in character testinony of [sic]
credibility as an issue, and that is why I
have asked that question. So although ny
client’s credibility has not yet been
attacked, | anticipate that being the case
with the testinony of Dr. Dingle pursuant to
hi s deposition.

We agree with the circuit court that such “good character”

evi dence was i nadm ssible under MI. Rule 5-608(a)(2). It is well

settled that in the trial of a civil action,

Ver non v.

[c]ontradictory testinony of different
W t nesses may proceed fromwant of equal
know edge or observation not involving the
nmoral character of either; but such conflict
does not authorize the adm ssion of evidence
as to the general character of the wtness
for truth.

Tucker, 30 M. 456, 462 (1869). Appellant was not

entitled to present evidence of her good character for veracity

in “anticipatory rehabilitation” of Dr. Dingle s contradictory

testi nony.

Appel  ant argues that the circuit court erred in refusing to

instruct the jury that the appellant was not required to prove

the specific act of negligence in the operating room Appellees

15



argue that such an instruction is inapplicable to this case
because appellant’s expert opined as to the precise act of
negligence that allegedly caused appellant’s injury. Wen a
specific act of negligence has been asserted, the jury is
required

to decide whether it accepted as credible

the expert’s testinony concerning why

negl i gence nust have been the cause of [the]

acci dent.
Dover Elevator Co. v. Swann, 334 Md. 231, 249 (1994). W are
per suaded that, because appellant’s expert identified “the actual
mechani sm of the [appellant’s] injury,” the circuit court
correctly rejected appellant’s requested instruction.

Appel I ant next argues that the trial judge conmtted error

inrefusing to instruct the jury that an expert w tness may
conclude fromthe result of the procedure that appellees were
negl i gent.

If any formof a “nere happening” instruction

is to be given in a nedical nal practice case

requiring expert testinony, the jury should

be infornmed that, although an unsuccessf ul

result does not create a presunption of

negligence, it still may be considered as

sone evidence of negligence and that an

expert witness may consider it in fornulating

his or her opinion that there was negligence.
Kennelly v. Burgess, 337 Ml. 562, 575 (1995). In this case,

however, the jurors did not receive a “nmere happeni ng”

instruction. Mreover, both appellant’s expert and Dr. Dingle’s

16



expert agreed that an erroneous clanping of the comon bile duct
can occur in the absence of negligence.’” Under these
circunstances the circuit court did not err in refusing to
instruct the jury that an expert could infer the existence of
negl i gence fromthe outcone of the surgery.

JUDGMVENTS ON THE MALPRACTI CE CLAI MS

AFFI RVED; JUDGVENT ON THE CONTRACT CLAI M
AGAI NST APPELLEE DI NGLE VACATED

CONTRACT CLAI M REMANDED FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT WTH THI S
OPI NI ON.  APPELLANT TO PAY 75% OF THE
COSTS; 25% OF THE COSTS TO BE PAI D BY
APPELLEE DI NGLE

Concurring/ D ssenting Opinion foll ows next page:

! Appel l ant’ s expert testified on cross exam nation as foll ows:

[ COUNSEL FOR DI NGLE] : Wul d you agree with ne that a
common bile duct injury can occur in the absol ute absence
of negligence?

[WTNESS]: Absolutely.

Doctor Dingle s expert testified on direct exam nation as follows:
[ COUNSEL FOR DI NGLE] : Doctor, do you have an opinion to a
reasonabl e degree of nedical probability as to whether that
m st ake can occur and did in this case occur, even though the doctors
acted without negligence? Can it occur w thout negligence?
[WTNESS]: Oh, yes, | injured a common duct in a patient that had a

short cystic duct.. . . And it’s, when you run into this the average
surgeon in the world would tend to nake this sanme error

17



Concurring and Di ssenting Opinion by Harrell, J.:

Al though | agree with the magjority's view that the judgnents
as to the negligence-based clains should be affirned, |
respectfully dissent fromthat portion of the majority opinion
t hat vacates the judgnent regarding the breach of contract claim
My reasoning in this regard does not exclude uniformy the

potenti al

for a viable breach of contract clai munder the sane or

simlar circunstances, only that the available record in this
case, in ny view, does not support the majority's outcone.

At the close of all of the evidence, appellee Dingle renewed
his notion for judgnent as to appellant's breach of contract
claim The thrust of the notion was that the all eged breach of
contract count was subsunmed in the counts styled as | ack of

i nformed consent and negligence in the performance of the

surgi
Di ngl

cal procedure. According to the trial transcript, Dr.
e's counsel argued in support that:
[I]t is a breach of contract arising out of a
prof essional relationship, and therefore,
negligent [sic] or nmal practice case, and that
is all she has here. If anything, it is a
mal practi ce case because the injuries grow ng
[therefron] would be the sanme. She does not
have any speci al danages because of the
al | eged breach of contract. There is no
i ndi cation that there was anythi ng speci al
t hat happened to her or didn't happen or
ot herwi se sinply because a resident
[ physician] did the part of the procedure
that she all eges she did not want the
resident to do. And therefore, it is sinply
at its foundation, a negligence case. The
breach of contract should be di sm ssed.

In direct response to this notion and argunent, appell ant

st at ed:

As | indicated to the court —| ]
as long as it's made clear to the jury that
this contractual issue is part of the cause —

and or the negligence —then fine, | have no
problemw th you granting the notion for
dismssal. So, ny only concern is that al

the issues of this case —what formit takes,
| don't really care. So, as long as that can
be considered by the jury as part of

negli gence by —then, that's fine with ne.
One of ny concerns is —but, if Your Honor
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feels this is a close call, as long as ny

i ssues can be presented to the jury in one
formor another, | have no problem granting
the notion, although —and, as long as al

i ssues are before the jury.

Based on these argunments, the court granted appellee
Dingle's notion for judgnent. After the court instructed the
jury regarding the negligence counts, appellant did not except to
any of the instructions as given on the basis that any
instruction limted her closing argunents as to liability or
damages in a way that conflicted with her response to the notion
for judgnent on the contract claim Mreover, appellant took no
exception to any instruction requested, but not given, related to
this point.

My review of the joint record extract provided to us by the
parties regarding appellant's closing argunent, both initially
and on rebuttal, reveals no objection by appellees (and therefore
no additional limtation inposed by the court) or any expression
by appellant that she was inhibited or limted in her argunents
in a way inconsistent with her articulated position on the notion
for judgnent. To the contrary, she integrated in her remarks at
numer ous places allusions to the all eged agreenent that only Dr.
Dingle woul d performthe surgery on her. For exanple, during her
initial closing, she stated variously:

There are two separate aspects to this
case. Lack of informed consent, the Judge

has told you, the consent to have soneone
el se other than Dr. Dingle be in the position
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of the operating surgeon.

* * * * *

Dr. Dingle was being paid $2,800 to perform
that surgery, and she [appellant] wanted him
to be the operating surgeon. The |ack of

i nformed consent issue does apply as to Dr.

D ngl e because he is the one who was required
to get the infornmed consent.

* * * * *

Dr. Dingle, however, is accountable for that.
There was an agreenent, an expressed
agreenent as to who woul d be the operating
sur geon.

* * * * *

To find in favor of the doctors and the
hospital, you have to find that ny client,
Debra Belin, is lying regarding her request
made to Dr. Dingle .

In rebuttal argunent, appellant's counsel continued, for

exanpl e,

by sayi ng:

My client wanted the person who she thought
knew how to do a | aparoscopi ¢ chol ecyst ect ony
to do the cutting and cli pping.

* * * * *

But if you had your druthers, whose hand
woul d you rather have on that sharp
instrunment? Sonmeone who you are paying to do
the job? That is why | nentioned the noney
because $2,800 is sonmething you are paying
for a heck of a lot of expertise to be on
that fine cutting and the clipping, to make
those fine determ nations .

Li ke ny coll eagues, | attenpted to listen to the audio of

t he vi deotape of the pertinent portions of the trial
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Al t hough sni ppets of phrases were identifiable (and those were
consistent with the portions of the transcript reproduced in this
di ssent), static was the predom nant aural nessage conveyed on
the tape. Had appellant w shed to supplenent or correct the
record, she obviously knew how to do so as she had noved us
successfully to acconplish that objective previously with regard
to an unrel ated shortcom ng of another part of the record.?
While | have no reason to doubt the najority opinion's
description of counsel as able, experienced and ethical, | am
unabl e, as an article of appellate faith, to declare that
sonething else is present that is not denonstrably there.

Based on the state of this record, as presented in the joint

record extract, | cannot but conclude that appellant failed to

preserve for appellate review (see, e.qg., Osztreicher v.

Juant equy, 338 MI. 528, 534 (1995)) the argunent with which the

'In aMotion For Correction of Record, filed on 22 October 1998, appellant asked that we
accept the following stipulation of counsel in supplementation of an inadequate “ corrected
transcript” of the trial proceedings of 8 December 1997:

[Thetria judge] dismissed the Plaintiff's contract count at the close
of all of the evidence on the grounds that it was subsumed under
the negligent count. It was also stipulated that the Plaintiff's
counsel excepted to the Court not instructing the jury as requested
by the Plaintiff in Plaintiff's Instruction No. 11 [regarding expert
opinion testimony], that the Plaintiff need not prove the specific
mechanism or act of negligence that occurred in the operating room
and that an expert may conclude from the results of the operation
that negligence occurred causing injury.

We granted the motion. No other such motion, proposing to correct the portions of the record
addressed in this dissent, is to be found.
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majority finds favor and upon which rock it constructs its
opi ni on vacating the judgnent as to the breach of contract claim

| would affirmthe judgnents.



