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Bell Atlantic-Mryland, Inc. appeals from a judgnment of the
Circuit Court for Baltinore Cty granting appellee The Maryl and
St adi um Authority's notion to dism ss. Appel | ant  brought suit
agai nst appellee for costs that appellant incurred when it was
required to relocate and reroute underground cables and conduits
due to the expansion of the Baltinore Gty Convention Center.
Appel  ant presents the follow ng question for our review which we
restate bel ow

| . Did the lower court err in granting The
Maryl and Stadi um Authority's notion to
dismss Bell Atlantic's conplaint for
rel ocation costs associated wth the

Bal ti nore Gty Conventi on Cent er
expansi on?

FACTS

The Maryl and Stadi um Authority (the Authority or State) is "an
instrunmentality of the State and a public corporation . . . ." M.
CooE ANN., FIN. INsT. 8 13-702(b) (1992, Supp. 1996). The Authority
is authorized to participate in the devel opnent, expansion and
enhancenent of the Baltinore Gty Convention Center (the Convention
Center) and the construction and maintenance of other sports
facilities in the Baltinmore netropolitan area. 1d. 88 13-701 - 13-
722. The Authority and the Mayor and Gty Council of Baltinore
(the City) entered into the Baltinore Convention Center
Construction, Qperation, and Contri bution Agreenent and Lease (the
1993 Agreenent) dated Septenber 1, 1993. The 1993 Agreenent

provi des that during the expansi on and renovation process, various
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utilities, streets, and other public inprovenents wll be
constructed, relocated, and i nproved. The 1993 Agreenent also
states that, pursuant to Chapter 400 of the Acts of 1993 (House
Bill 432), the Authority, State, and Gty agree to contribute up to
$155,000 to the cost of the planned expansion, provided that
certain conditions are net. The Gty and Authority, wupon
conpl etion of the construction of the facility and until June 30,
2008, also agreed to nmake annual contributions toward operating
deficits of the new facility.

The expansion of the Convention Center necessitated the
rel ocation and rerouting of underground cable and conduits owned by
Bell Atlantic. The Authority and Bell Atlantic disagreed about who
woul d be financially responsible for the costs of rerouting and
relocating the cables. 1In order to avoid delaying the project, the
Authority and Bell Atlantic entered into an agreenent in which Bell
Atlantic agreed to relocate its underground cables w thout waiving
any rights to seek paynent fromthe Authority at a later date. In
addition, the Authority also agreed in the March 1, 1994 nenorandum
that it would not raise the defense that no witten contract exists
for the work to be perforned.

Bell Atlantic perforned the repairs and sent the Authority a
bill in Novenber 1995 for $110,206.09. The Authority failed and
refused to pay the bill, and Bell Atlantic filed suit for paynent
of the relocation costs in the Crcuit Court for Baltinore City.

The Authority filed a Mtion to Dismss, asserting that the
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conplaint failed to state a claim because Bell Atlantic has an
obligation pursuant to Mayor and City Council of Baltinore v.
Baltinore Gas & Electric Co., 232 M. 123 (1963) (hereinafter BG&E)
torelocate its facilities at its own expense when those facilities
are |l ocated under public streets that are closed as a result of the
exercise of a governnental function. On March 5, 1996, the court
granted the Authority's notion finding the BG&&E case "very
inportant in making a determination . . . ." The court stated:

Clearly, the expansion of the Convention
Center is a governnental function, it is not a

proprietary function. It was done for the
health and welfare of the people of this
comuni ty. It is a facility that will, as
presently contenpl ated, operate at a loss. It

is not a profit-making [sic] wunless sone
m racl e happens, but the present projections
are that the <cost of the facility and

operating costs of the facility will be such
that it wll be operated at a loss and w |
require suppl enment al contribution by

governnment in order to keep it afloat and that
is contenplated in the provisions that it wll
be operated at a loss and that additional
government financing will be necessary.

Bell Atlantic appeals fromthe |lower court's judgnent.

LEGAL DI SCUSSI ON

Bell Atlantic argues that the trial court erred in granting
the Authority's notion to dismss if its holding was based on BGE.
In reviewing the trial court's grant of the State's notion to
dismss, we assune the truth of all relevant and material well-

pl eaded facts, as well as all the inferences, favorable to
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appel lant, that may reasonably be drawn from those pleadings.
Bennett Heating & Air Conditioning v. NationsBank of Maryland, 103
Md. App. 749, 757 (1995), aff'd in part and rev'd in part on
di fferent grounds, 342 M. 169 (1996). Thus, our function is to
determ ne whether dism ssal was proper as a matter of |aw —that
is, if the pleaded facts fail to state a cause of action. Davis V.
D Pino 337 Ml. 642, 648 (1995).

Appel l ant states that the rationale of BGE does not control
the facts in the instant case because here, the relocation was
necessitated by State action whereas, in B&E, the relocation was
necessitated by nunicipal action. As such, appellant argues that
di fferent considerations apply to the rel ocations necessitated by
State action. Furthernore, appellant asserts that even if the
hol di ng of BG&E applies to the case at bar, the | ower court erred
in concluding as a matter of law that the project involved was
governnental in nature. |In BG&GE, the Court of Appeals held that

[t]he utility nust bear the cost of relocating
its facilities in and under streets which are
closed for the furtherance of projects which
are governnental , rather than proprietary, in
nature unless (a) there is a taking of the
utility's property in a constitutional sense
or (b) there is an applicable |egislative

direction that the usual rule is not to apply
and the Cty or the housing authority nust

pay.
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B&E, 232 M. at 131. Alternatively, appellant argues that even if
t he project was governnmental in nature, there is a "legislative

direction" that the common law rule is not to apply.

Appel | ant asserts that the hol ding of BGE does not apply to
the case at hand because here, the relocation of utilities was
necessitated by State rather than nunicipal action. Appel | ant
asserts that there is a distinction between the sovereign i nmunity
of a state that bars suits unless immunity is waived and the
[imted inmmunity of a municipality that bars certain suits in the
exercise of its governnental but not its proprietary functions.
Therefore, appellant contends that, when the relocation of
facilities is necessitated by a nunicipality, the appropriate
inquiry is that stated in B&E, whether the action is governnental
or proprietary in nature. Wen, however, the relocation is
necessitated by State action, the appropriate inquiry is whether
the State has waived its sovereign imunity.

Al t hough BG&E invol ved the relocation of utility facilities
due to several Baltinore City construction projects, the opinion
does not state that its holding applies only to municipal actions.
Rat her, the Court held that the common law rule requiring the
utility to pay for relocation of facilities is "nerely an

application of the rule that the grant of a franchise is subject to
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any proper exercise of the police power." BGXE, 232 M. 123, 130
(quoting McQuillin, Minicipal Corporations, vol. 12, § 34.72 at 241
(3rd ed.)). In B&GE, the Court adopted the holding of Transit
Comm v. Long Island R R Co., 171 N. E. 565, 566-67 (1930):

Al t hough authorized to lay its pipes in the

public streets, the conpany takes the risk of

their location and is bound to make such

changes as the public security and conveni ence

require, at its own cost and charge :

public service corporations naintain their

rights in the streets, subject to reasonable

regulation and control, and are bound to

relocate their structures at their own expense

whenever the public health, safety or

conveni ence requires the change to be nade.
ld. at 130-31 (citations omtted). Furthernore, in Baltinore Gas
Co. v. State Roads Comm, 214 M. 266 (1957), as here, a public
utility was required to relocate its facilities at its own expense
due to a State agency project. We find no support for appellant's
assertion that the comon law rule applies to public utility
conmpani es only when a nunicipality undergoes a governnental project
as opposed to a State governnental project. Rather, the common | aw
rule limts the rights of public utilities in the public streets
whenever the public welfare or safety requires the relocation of
its facilities.

Appel | ant al so argues that neither B&E nor State Roads Conm

controls the instant case because both cases were decided before

the abolition of sovereign imunity in actions based on witten

contracts. Appellant contends that because the instant action is
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based on a witten contract, the State, pursuant to Md. CoDE ANN. ,
ST. G/ T § 12-201 (1995),! has waived the defense of sovereign
immunity and cannot rely on its police power. Bell Atlantic also
argues that the State has expressly waived its imunity as to the
Aut hority because the Authority is an agency that can be sued.

Even assumng that the State waived its immunity, Bell
Atlantic still nust show that the common law in this case requires
the State to reinburse Bell Atlantic for the costs of relocating
its facilities. W conclude that there was no contract between the
parties that required the State to reinburse Bell Atlantic. The
letter agreenent entered into by the Authority and Bell Atlantic
was to avoid delaying the project. The agreenent provided that
Bell Atlantic would proceed with relocating its facilities and that
Bell Atlantic was not waiving any rights to seek paynment fromthe
Stadi um Authority or the City at a later date if it is determ ned
that either or both parties are legally responsible for such
paynment. The Authority also agreed that it would not raise the
defense that no witten contract exists for the work to be
performed. This agreenent, however, does not commt the State to
reinmburse Bell Atlantic for the costs of relocating its facilities.

Rather, it preserves Bell Atlantic's right to sue the Authority

. MARYLAND CODE ANNOTATED, STATE GOVERNMENT § 12-201(a) provides
that the State "may not raise the defense of sovereign immunity in
a contract action, in a court of the State, based on a witten
contract that an official or enployee executed for the State or 1
of its units while the official or enployee was acting wthin the
scope of the authority of the official or enployee."
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wi t hout the Authority raising the defense of sovereign inmunity.
The agreenent is not a witten contract pursuant to M. CobE ANN.,
ST. Gov 7 8§ 12-201 that alters Bell Atlantic's obligation under the
common law to pay the costs of relocating its facilities. Instead,
t he agreenent declares that nei t her party has assuned
responsibility or waived its substantive rights.

We, therefore, hold that the trial court properly granted the
Authority's notion to dismss because, based on its pleading, Bell
Atl antic has not established that the conmmon |aw rule requires the
State, instead of Bell Atlantic, to pay the costs of relocating its

facilities due to the expansion of the Convention Center.



Appel l ant contends that even if BGRE applies to the instant
case, the lower court erred in concluding as a matter of |aw that
the project involved was governnmental in nature. The Court in B&E
held, in part, that the utility nust bear the costs of relocating
its facilities under public streets for the furtherance of projects
that are governnental, as opposed to proprietary, in nature.
Appel l ant asserts that it was inproper for the trial court to nmake
a factual conclusion needed to determ ne whether the project was
gover nnent al .

In B&RE, the Court of Appeals stated the test for determ ning
whet her a function of a governnental entity is governnental or
proprietary as foll ows:

Where the act in question is sanctioned by

| egislative authority, is solely for the

public benefit, with no profit or enolunent

inuring to the nmunicipality, and tends to

benefit the public health and pronote the

wel fare of the whole public, and has in it no

el enent of private i nterest, it IS

governnental in its nature.
B&E, 232 Md. at 132 (quoting Baltinore v. State, 173 Ml. 267, 276
(1937) and County Commir of Harford County v. Love, 173 M. 429,
431 (1938)). The trial court, in the case at hand, applied the
facts as supplied by appellant in its pleading and concluded as a

matter of law that the Authority was acting in a governnental

nat ur e. See Mb. RuLE 2-322(c); see also Mirris v. OGsnose Wod
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Preserving, 99 M. App. 646, 658 (1994), aff'd in part and rev'd in
part on other grounds, 340 Md. 519 (1995) (in ruling on a notion to
dismss for failure to state a claim upon which relief can be
granted, a court nust "assune the truth of all relevant and
material facts well pleaded and all inferences which can be
reasonably drawn fromthose facts."). Appellant stated no facts in
its pleading which if true establish that the Authority was acting
in a proprietary function.

The trial court concluded that "the expansion of the
Convention Center is a governnental function, it is not a
proprietary function . . . [it was] done for the health and wel fare
of the people of this comunity . . . that wll, as presently
contenpl ated, operate at a loss.” The court applied the facts as
pl ed by appellant to the well-established | aw set out in B&E for
determ ning when a project undertaken by a governnment entity is
governnmental as opposed to proprietary in nature. Looking at the
facts pled in the light nost favorable to appellant, the 1993
Agreenent, attached as an exhibit and incorporated by reference to
appellant's conplaint, indicates that the Authority was acting in
a governnental nature. See M. RWE 2-303(d) (1996) ("A copy of any
witten instrument that is an exhibit to a pleading is a part
thereof for all purposes.").

The 1993 Agreenent between the City and the Authority states

t hat the
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Cty and the Authority anticipate that the

Construction of the Facility shall result in

greater volune of visitors and convention

attendees to the Facility, the creation of new

jobs for citizens of the Gty and the State,

the generation of additional tax revenues to

the Gty and the State, and a significant

contribution to the prosperity and general

health and welfare of the City and the State.
The pleading also indicates that the State and the City agreed to
pay $155 mllion toward construction costs of the expansion of the
Convention Center and that "each shall contribute toward the
Operating Deficits of the Facility; it being recognized that
convention centers generally operate at aloss . . . ." Moreover,
even if the Convention Center were to generate a profit, the 1993
Agreenent provides that the State is to apply that surplus only
towards the Convention Center's operating deficit. Thus, the
expansion of the Convention Center is "solely for the public
benefit, with no profit or enmolunent inuring to the [State], and
tends to benefit the public . . . and has no elenent of private
interest . . . ." Furthernore, the Court previously held in Kelly
v. Marylanders for Sports Sanity, Inc. 310 M. 437, 467 (1987),
that the Maryland Stadium Authority's statutory responsibility in
constructing and operating sports facilities for professional
baseball and football "is a legitimte governnental objective of
long duration" and "designed for the maintenance of State

governnment” and fulfills a "fundanmental governnental purpose."” See

al so Burns v. Mayor and Gty Council of Rockville, 71 Mi. App. 293,
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303 (1987) (a nmunicipality exercises a governnmental function when
it presents a ballet as part of its operation of a civic center).

The trial court, therefore, properly held that the expansion
of the Convention Center is a governnental, as opposed to
proprietary, function. The pleading established that the expansion
of the Convention Center was done for the health and welfare of the
peopl e of the community and that "[i]t is a facility that will, as
presently contenpl ated, operate at a | oss" and was not established
as a profit-making facility. In addition, the pleading states that
the facility will require supplenental contributions by the State
and Gty in order to maintain its operations. Applying these facts
to the law set out in BGXE for establishing when a project is
consi dered governnental as opposed to proprietary, the court
properly held that the Authority was acting in a governnental
nat ure.

Moreover, even if the court's conclusions were considered to
be i nproper findings of fact, the court's grant of the notion to
dismss was still proper. If a court's dismssal is based on
i nproper findings of fact, it is not fatal to the court's deci sion.
Morris, 99 M. App. at 658. “I't is well-established that "an
appellate court may, on a direct appeal, affirma trial court's
deci sion on any ground adequately shown by the record, even though
not relied on by the trial court . . . ."" Id. (quoting Ofutt v.

Mont gonery Co. Bd. of Ed., 285 MJ. 557, 563 n.3 (1979)). Because
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we conclude that the facts in appellant's conplaint if true do not
establish that appellant is entitled to be reinbursed for the costs
of relocating its facilities, we find the dism ssal of appellant's

cl ai m proper.

Finally, appellant contends that even if the expansion of the
Convention Center is governnental in nature, and the rule of B&E
applies, it should be reinbursed for the costs of relocating its
facilities because it fits into one of the two exceptions to the
common |law rule. Appellant does not argue that it fits into the
"taki ngs" exception to the rule, but contends that "there has been
a legislative direction' that the usual rule of the B&E case is
not to apply." Appellant asserts that the |egislative directive
arises fromthe 1993 Agreenent between the Authority and the Gty
for the expansion of +the Convention Center. Addi tionally,
appel l ant argues that the Public Service Comm ssion of Maryl and has
adopted Tariff No. 203, Section 2.B.6 which nodifies the common
I aw.

The common law rul e applies unless the |egislature directs to
the contrary. State Roads Comm, 214 MI. at 270. Appellant has
not directed us to any applicable statute or ordinance which
changes the common | aw. In BG&E, the Court held that "no

alteration of the common | aw other than that specified and plainly
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pronounced was neant." ld. at 135. In the instant case, the
| egi sl ature has given the Authority many powers including the power
to sue and be sued and enter into contracts. The provisions of
Section 13, Title 7, however, do not specifically alter the common
| aw by stating that the Authority is responsible for the costs of
relocating the facilities of public utility conpanies.

Appel | ant, however, argues that the 1993 Agreenent between the
State and the Gty alters the common law. Section 3.2 of the 1993
Agreenment provides that the State,

subject to the provisions of this Agreenent

and as Project Costs, shall . . . obtain all

necessary utilities, and provide for alternate

services, including, but not limted to,

(ii1) paynent of any fees or expenses relating

to new or relocated franchises, (iv) the

paynment of costs related to Baltinore Gas and

Electric, and (v) other private utilities for

recabling and other relocation efforts and

otherwise provided in this Agreenent, for

exanple, in Section 5.4.2.
Section 5.4.2 provides:

In case of disruption to utility services

provided by any private utility conpanies, the

Aut hority, as a Project Cost, shall pay the

costs and expenses to the satisfaction of any

such private utility conpanies wthout the

requirenent of obtaining the consent or

approval of the Departnent.
The 1993 Agreenent, however, is not a legislative directive to
change the common | aw, but rather, an agreenent between the State
and the Gty of howutility relocation expenses would be treated if

ei ther governnental party was required to pay them
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Finally, the Tariff relied on by appellant also is not a
| egislative directive to alter the cormon aw. The Tariff provides
that "[w] hen the Tel ephone Conpany is requested to nove or change
exi sting construction, the customer or other party requiring the
move or change is required to pay the entire cost
attributable to such relocation.” W conclude that the Tariff does
not nodify the common |aw as set out in BG&E nor does it constitute
a legislative direction that relocation costs related to the
project may be recovered by Bell Atlantic.

The common law rule requires that the | egislature nust reverse
the comon | aw rule. A tariff is not the act of a |egislative
body, but a rate or charge that a public utility seeks for its
servi ces. See Chesapeake and Pot omac Tel ephone Co. v. Pincoffs, 23
Md. App. 474 (1974), see also Mb. ANN. Coog, art. 78, 8 2(q) (1995).
In Pincoffs, we stated "that the Conm ssion may have all owed the
schedule to remain as submtted or revised it under its power to
determ ne whether it was just and reasonable, did not make it a
rule or regulation of the Commssion." Id. at 481. Thus, although
the Public Service Commssion's regulation of rates is a
| egislative function, the Tariff is not the equivalent of the type
of legislative act required to alter the common |aw rule.
Furthernore, even if the Tariff could be considered a | egislative
directive, the |language of the Tariff has not reversed the common

| aw rul e because it contains no clear | anguage denonstrating that
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it applies to the governnent. In B&E, the Court held that the
common law rul e was not altered by an ordinance that stated that no
buil dings shall be constructed on the closed highway until
subsurface structures "shall have been abandoned or shall have been
renoved and relaid . . . at the expense of the person or persons or
body corporate desiring to erect such buildings." BGE, 232 MI. at
135. The Gty was the entity that built the structures and cl osed
t he hi ghway. | d. The Court stated that "read in context the
gquoted | anguage was not intended to, and does not include the
City." 1d. The Court held that "a statute in derogation of the
common law is to be strictly construed.” 1d. The presunption is
that the legislative body did not intend to change the common | aw
further than the situation dealt wth required or, stated
conversely, that no alteration of the conmmon | aw ot her than that
specified and plainly pronounced was neant." |d.

In the instant case there is no |anguage in the Tariff that
denonstrates that the provision applies to the government.
Appel lant has not pled facts sufficient to establish that the
common | aw rul e should not be applied to it, and therefore, Bel

Atlantic is responsible for the costs of relocating its facilities.

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY AFFI RVED

COSTS TO BE PAI D BY APPELLANT.



