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Thi s appeal stens from a di spute between nenbers of the
Bender fam |y, shareholders in two corporations, Blake
Construction Co., Inc., a Delaware Corporation (“Blake”), and
G ade Valley Farns, Inc., a Maryland corporation (“d ade
Val l ey”), and partners in various related partnerships. Scott
Bender, et al., appellants, appeal froman order of the Crcuit
Court for Montgonery County dism ssing their sharehol der
derivative action filed against Steven Schwartz, et al.
appel | ees.

Procedural and Factual Background

Appel | ants are Morton Bender, four of his children (Scott,
Jay, Kenneth, and Lisa Bender Fel dnan) and the eight Al pha Trusts
controlled by Jeffrey, the fifth child, mnority shareholders in
Bl ake and 3 ade Valley. Blake is engaged in real estate and
construction activities, and G ade Valley owns a |arge horse farm
in Frederick County and boards, breeds, trains, and sells race
horses. Both corporations are nom nal appell ants.

Appel | ees are the directors, officers, and controlling
shar ehol ders of Bl ake and d ade Val l ey: Stanl ey Bender, Howard
Bender, Sondra Bender, David Bender, SSB, LLC (fornmerly Stanl ey
S. Bender, a Bl ake shareholder), Stanley Prill, and Steven
Schwartz. Appell ees Howard Bender, Stanley Bender, David Bender,
and Steven Schwartz are officers of Blake, and Stanley Prill was

an officer of Blake until 2001. Howard Bender and Stanl ey Bender
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are directors of Blake. Stanley Prill was a director of Bl ake
until his resignation on June 1, 1998. David Bender was el ected
a director of Blake in 2003, after the filing of this action.

G ade Valley’'s current directors are Howard Bender, Sondra
Bender, and Dr. Robert Leonard. Stanley Prill has had no
interest, position, or involvenent wwth d ade Vall ey.

Appel lants filed their original conplaint on October 2,
2002, alleging waste of corporate assets and breach of fiduciary
duty. Appellants asserted that the case should be allowed to
proceed as a sharehol der derivative action w thout demand upon
the boards of directors of Blake and 3 ade Vall ey because demand
woul d be futile. Appellees noved to dism ss the conplaint,
arguing that the facts alleged were insufficient to excuse a
demand on the boards of directors. After a hearing on March 11
2003, the circuit court granted appellees’ notion to dism ss,
with leave to anend. Appellants did not anend in an attenpt to
state additional facts to show that demand shoul d be excused.

On March 17, 2003, appellants sent a demand letter to the
boards of Bl ake and d ade Val |l ey, demanding that the directors
investigate the allegations in the First Arended Conpl ai nt
(“FAC"), attached thereto, which had not yet been filed, and
bring an action against the appellees for various breaches of
fiduciary duty.

The demand letter and FAC all eged that appell ees had



commtted specific acts of corporate waste and diversions of
corporate opportunities. As stated in appellants’ brief, these
cl ai ms i ncl uded:

- Excessive salaries, benefits and fees to
t he [appel |l ees].

- Causing Bl ake, the Partnershi ps and G ade
Valley to enter into transactions in which

[ appel | ees] (or nmenbers of their famly) were
personal ly interested.

- Failing to adhere to Del aware and Maryl and
codes.

- Failing to properly respond to Scott
Bender’s Section 220 Action [a request for
docunent s under the Del aware Code].

- Loaning from Bl ake to d ade Vall ey,
detrinmentally to Bl ake.

- Theft of corporate opportunities by CCS
[ Contract C eaning Services, Inc.], JIB
Monitoring, and SB Construction Conpany.

- Theft of corporate opportunities by
devel opnent projects owned by only sone of
Bl ake’ s shar ehol ders.

- Using Bl ake enpl oyees and equi pnent to
provi de personal services to the Defendants.

- Conceal ing transacti ons.

- Use of G ade Valley by Howard and Sondra
W t hout fair conpensation.

- Placing G ade Valley in a Joint Venture
wi t h Bl ake.

(citations to demand letter and FAC omitted).

On April 10, 2003, appellants filed the FAC.
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In May 2003, the directors of Bl ake and d ade Vall ey
appoi nted special commttees (hereinafter “Denmand Committee(s)”
or “Conmttee(s)”) to investigate the allegations in the demand
letter and FAC. Specifically, on May 13, 2003, d ade Vall ey
appoi nted director Dr. Robert A Leonard (one of the origina
sharehol ders of 3 ade Valley who retired in 2000, but who is
accused of no wongdoing), as its “disinterested” Denand
Commttee. On May 20, 2003, Bl ake el ected three new directors,
two of whom Melvin J. Estrin and Richard S. Cohen, were
appoi nted as the “di sinterested” Demand Cormittee. Each Demand
Commttee was given full authority to investigate and act
authoritatively on behalf of their respective corporations as to
appel l ants’ denmand. Each retained i ndependent | egal counsel to
assist inits investigation and report.

On May 23, 2003, appellees noved to dismss the FAC. The
circuit court held hearings on Novenber 25, 2003 and February 19,
2004. The court determned that a further hearing would be held
on the partnership clains® and stayed the derivative clains
pendi ng the reports of the Demand Comm ttees.

The d ade Valley Demand Commttee issued its report in Apri

2004 and submtted it to the court on August 17, 2004. The

'No hearing was ever held on the partnership clains because
appel | ant s abandoned their partnership clains when they filed
their second anended conpl aint, discussed bel ow.
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report was sixteen pages long with sixteen exhibits. The Bl ake
Denmand Conmmittee issued its report in June 2004 and subnmitted it
to the court on August 16, 2004. The report was sixty-one pages
long with one hundred and ei ghty-four exhibits. Both reports
concl uded that there was no basis for the allegations in the FAC
and that litigation should not be pursued.

On Septenber 24, 2004, the circuit court entered an order
that allowed appellants limted discovery into the reasonabl eness
of the Demand Comm ttees’ investigations. On June 25, 2005,
appellants filed a Second Anmended Conpl aint (“SAC), alleging
wrongful refusal of demand.

The SAC, at issue in this appeal, contained two counts, in
whi ch appellants alleged that the Demand Conmttees failed to
adequately investigate the allegations in the demand |letter, and
wrongfully refused the demand to authorize the derivative suit
agai nst appell ees. Appellants also alleged that the
i nvestigations by the Demand Conmittees reveal ed other additional
areas of breach of duty including excessive bond fees, the
excessive paynent of fifteen mllion dollars in life insurance
prem uns, and breach of duty in connection with a racing stable
run by Howard and Sondra on the grounds of d ade Vall ey.

Appel | ees nmoved to dism ss on the grounds that (1)
appel l ants all eged no facts showi ng that the Denmand Conmittees

were not independent and that the investigations were not



reasonable, (2) many of the clainms in the SAC were not raised in
the demand letter, and (3) many of the clains alleged harmto
appel l ants individually and were not derivative cl ai ms.

After a hearing on March 2, 2006, the circuit court, by
Menor andum Opi ni on and Order (“Mem Op.”)dated March 28, 2006
di sm ssed the SAC with prejudice.

Standard of Review

The circuit court, by agreenent of the parties, decided the
| ssues before us, not on a notion to dismss, but under Maryl and
Rul e 2-502, whereby:

[i]f at any stage of an action a question
arises that is within the sole province of
the court to decide, . . . and if it would be
convenient to have the question decided

bef ore proceeding further, the court, on
notion or on its own initiative, nmay order
that the question be presented for decision
in the manner the court deens expedient. In
resol ving the question, the court nmay accept
facts stipulated by the parties, may find
facts after receiving evidence, and may draw
i nferences fromthese facts. The proceedi ngs
and decisions of the court shall be on the
record, and the decisions shall be reviewable
upon appeal after entry of an appeal abl e
order or judgnent.

A decision under Rule 2-502 is a trial on the nerits, with
respect to the issues decided. Thus, as in all actions tried
W thout a jury, we shall review questions of |aw de novo and
shall not set aside the circuit court’s findings of fact unless
they are “clearly erroneous.” See MiI. Rule 8-131(c).

The issues were tried on a docunentary record. The
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underlying facts were not in dispute, but inferences to be drawn
and the conclusion to be reached were in dispute. The circuit
court reviewed the record and determned that: (1) the

i nvestigations by the Demand Conmittees were reasonable; (2) sone
of appellants’ clainms had not been presented to the Commttees;
and (3) sone of appellants’ clains were personal, not derivative,
in nature. Wth respect to the determ nation of reasonabl eness,
the circuit court applied the business judgnent rule to al

except three of the challenged transactions, to which it applied
an entire fairness standard.

To the extent that the circuit court resolved conflicting
i nferences of fact, we shall defer to those factual
determ nations. It appears that the circuit court’s ultimate
concl usi ons were conclusions of |aw, however. Thus, we shall
perform essentially the same function as the circuit court.

Contentions

Appel | ants present the follow ng questions for our review on
appeal, as rephrased by us:

1. Didthe circuit court err in concluding that (a) the
Demand Conmittees properly utilized the business judgnent test in
reviewi ng the chall enged transacti ons, as opposed to an entire
fairness test, and (b) in applying the business judgnent rule
itself, rather than the entire fairness test, to all but three of

appel lant’ s cl ai ns?



2. Didthe circuit court err in finding that certain clains
were not raised in the Demand Letter or the attached FAC and,
therefore, did not need to be investigated by the Denmand
Conmittees?

3. Didthe circuit court err in finding that the Demand
Comm ttees’ investigations were reasonabl e?

4. Didthe circuit court err in dismssing the individual
clainms with prejudice?

Finding no reversible error, we wll affirmthe judgment of
the circuit court.

Discussion

Substantively, a sharehol der derivative suit is governed by

the law of the state of incorporation. Kanmen v. Kenper Financi al

Serv., Inc., 500 U S 90, 108-09 (1991). Because Blake is a

Del awar e corporation, Delaware |law controls its actions. Because
G ade Valley is a Maryland corporation, Maryland | aw controls its
actions.
|. Standard for Wongful Refusal of a Demand
Cenerally, the business and affairs of a corporation,
including the decision to institute litigation, are managed under

the direction of its board of directors. Aronson v. Lewis, 473

A 2d 805, 811 (Del. 1984), overruled on other grounds by Brehmv.
Ei sner, 746 A.2d 244 (Del. 2000); Werbowsky v. Collonb, 362 M.

581, 598-99 (2001). Developed as a check on that power, the

derivative formof action permts an individual sharehol der or a
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group of shareholders to bring “suit to enforce a corporate cause
of action against officers, directors, and third parties” where
those in control of the conpany refuse to assert a claim
belonging to it. Kanen, 500 U S. at 95 (quoting ROSS V.
Bernhard, 396 U.S. 531, 534 (1970)); see also Wrbowsky, 362 M.
at 599. “If the wong alleged was comitted agai nst the

st ockhol der rather than the corporation, then the stockhol der
must bring the action as a direct action—either individually or
as a representative of a class—and not as a derivative action.”

Janes J. Hanks, Jr., Maryland Corporation Law 268

(Aspen 2007).

Before bringing a derivative suit in Maryland or Del awar e,
t he sharehol der nust either make a demand on the board of
directors that the corporation bring the suit, or show that
demand i s excused as futile. Kanen, 500 U.S. at 96; Waller v.
VWal ler, 187 Md. 185, 192 (1946). Once a demand is nade, the
corporation’s board of directors must conduct an investigation
into the allegations in the demand and det ernm ne whet her pursuing
the demanded litigation is in the best interests of the

corporation. See ln re Oracle Corp. Derivative Litigation, 808

A 2d 1206, 1212 (Del. Ch. 2002). The board may appoint a
commttee of disinterested directors to conduct this
i nvestigation. Aronson, 473 A 2d at 813.

| f the corporation, after an investigation, fails to take



the action requested by the shareholder(s) (i.e., to bring the
suit), the shareholder(s) may bring a “demand refused” action.
Id. By nmeking a demand, the sharehol der(s) “are deenmed to have
wai ved any claimthey mght otherw se have had that the board

cannot i ndependently act on the demand.” Scattered Corp. V.

Chi cago St ock Exchange, Inc., 701 A 2d 70, 74 (1997) (enphasis

added). The plaintiff may still allege, however, that the board
in fact did not act independently or that demand was wrongly
refused. 1d. at 71; Werbowsky, 362 Mi. at 619.

In determ ni ng whether a demand was wongly refused, a court
reviews the board's investigation under the business judgnent
rule, deferring to the decision of the board or commttee not to
pursue litigation unless the stockhol ders can show either that
the board or commttee’ s investigation or decision was not
conduct ed i ndependently and in good faith, or that it was not

wi thin the real mof sound business judgnent. Levine v. Smth,

591 A 2d 194, 212 (Del. 1991); Werbowsky, 362 MI. at 620. See
Ml. Code (1999 Repl. Vol.) Corporations and Associ ations § 2-
405.1(e) (disinterested directors are presuned to performtheir
duties properly). The court asks whether any rational business
person coul d have reached that result, proceeding independently
and in good faith with the best interests of the corporation in
mnd. Aronson, 473 A 2d at 812. A stockhol der nust show nore
than nmere suspicions and nust state a claimin particular, rather

t han conclusory terms. Gines v. Donald, 673 A 2d 1207, 1217
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(Del. 1996). “The burden is on the party challenging the
decision to establish facts rebutting the presunption” that the
directors acted reasonably and in the best interests of the

corporation. Aronson, 473 A 2d at 812.

Appel | ants do not allege that any nenber of either Denand
Commttee failed to conduct the investigations independently and
in good faith. Additionally, there is no allegation properly
before us that Demand Conm ttee nenbers were not capabl e of
acting independently.? Therefore, the Demand Committees’
concl usi ons nust be eval uated to determ ne whether the
Comm ttees’ investigations were reasonabl e and whether the

Comm ttees had reasonabl e bases for their conclusions, i.e.,

’In appellants’ original brief filed in this Court, they
assert in one sentence, without citation to the extract or
record, that the d ade Valley Demand Conm ttee was not
“disinterested.” Appellants elaborate on this assertion in their
reply brief. Appellants claimthat Dr. Leonard was not
i ndependent because of his “long relationship with Howard and
Sondra Bender, the other two board nmenbers of G ade Valley,”
including the fact that he sold his shares of stock in @ ade
Vall ey to Howard and Sondr a.

Qur review of the SAC reveal s that appellants cl ainmed that
t he Denmand Comnmittees conducted i nadequate investigations.

Appel lants did not claimthat the Commttees were not

I ndependent. The SAC contai ned a one-sentence allegation as to
Dr. Leonard, questioning his independence, but it was in the
context of challenging the reasonabl eness of the investigation.

To the extent appellants are now claimng that the
Commi ttees were not capable of acting independently, the claim
was wai ved by maki ng demands on the boards. Scattered Corp., 701
A.2d at 74. Mreover, the claimwas not properly presented in
circuit court and cannot be raised for the first tinme on appeal.
See Maryland Rule 8-131(a). Finally, the claimwas not properly
asserted in the original brief in this Court and cannot be raised
for the first time in a reply brief. The claimis not properly
before us. See Maryland Rule 8-504(a).
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within the anbit of the business judgnment

rule. The burden to

rebut the presunption that they acted in the best interests of

the corporations is on appellants. Aronson, 473 A 2d at 812;

also Werbowsky, 362 Md. at p. 618-619.

1. Sufficiency of Demand Letter

Appel l ants contend that the circuit court erred in

concluding that nine matters coul d not be the subject of a

see

“wrongful refusal” action because they had not been included in

the demand letter or the attached FAC. The court described the

nine matters as foll ows.

1. Wiy were the Plaintiffs not offered
owner shi p opportunities in Contract
Cl eani ng Services, JIB, and ot her

ventures? (Paragraphs 62,

63, 64)°.

2. Why Howard and Stanl ey Bender did not

seek stockhol der approval

for paynent of

bond guaranty fees paid to thenf

(Par agraph 67).

3. Whet her Howard and Stanl ey Bender
engaged in any analysis as to the
propriety or the anount of fees before
causi ng the paynent of these fees to
t hensel ves? (Paragraph 67).

4, Whet her Stanl ey Bender was working as an
enpl oyee of Blake at the tinme of an
interest f[r]ee Blake | oan for hone

pur chase and/ or renovation?

70) .

(Par agraph

5. Whet her Stanley Prill or Stanley Bender
continued to provide service to Bl ake or
were still an enpl oyee of Bl ake when

3The references are to the FAC
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Bl ake was paying premuns on their life
i nsurance policies? (Paragraph 70).

6. Why Stanl ey Bender was continued on the
active payroll of Blake through 1999
when he apparently noved to Florida in
1987. (Paragraph 71).

7. Was there available |and contiguous to
A ade Valley’s |land which was a
corporate opportunity that should have
been brought to the attention of the
A ade Val | ey sharehol ders? (Paragraph
78) .

8. Wiy was there no investigation of the
raci ng stabl e used by others of d ade
Val | ey assets, services or enpl oyees
that were not conpensated? (Paragraph
80) .

9. Wiy was there no investigation into Dr.
Leonard’s stock sale to M. and Ms.
Bender in alleged violation of d ade
Valley’'s Articles and By-Laws?
(Paragraph 81).

Appel lants claimthat the standard for a demand letter is

that articulated in Allison on Behal f of General Mdtors

Corporation v. Ceneral Mtors Corp., 604 F. Supp. 1106 (1117) (D

Del .), aff’d, 782 F.2d 1026 (3rd Cir. 1985).

At a minimum a demand must identify the

al | eged wongdoers, describe the factual
basis of the wongful acts and the harm
caused to the corporation, and request
renedial relief. In nost instances, the
shar ehol der need not specify his |egal

t heory, every fact in support of that theory,
or the precise quantum of damages. Deci sions
as to how and on what theory the corporation
wi || pursue wongdoers are the proper

provi nce of the Board of Directors.

Al lison, 604 F. Supp. at 1117. Appellant contends that, for the
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nine conplaints that the circuit court held were not “included”
in the demand, the demand | etter and acconpanyi ng FAC
sufficiently identified the alleged wongdoers, described the
wrongful acts and harm caused to the corporation, and requested
remedial relief.

We agree with the circuit court that, to require
i nvestigation by the Demand Conmittees, appellants’ clains nust
have been “articulated in the demand.” See Scattered, 701 A 2d
at 73. Each claimnust be articul ated specifically enough to

give directors a fair opportunity to initiate the action

requested by appellants. Shlensky v. Dorsey, 574 F.2d 131, 141
(3rd Gr. 1978); see also Halprin v. Babbit, 303 F.2d 138, 141

(1st Gr. 1962). Wth respect to the clains |isted above,
appel lants did not provide sufficient allegations in their demand
letter or FAC, even under the Allison standard, to alert the
Demand Conmittees to the exi stence of appellants’ clains.
Appel lants failed to allege the factual basis of these w ongful
acts and the harmto the corporation. Each claimwll be
di scussed in nore detail in section |11
1. Reasonabl eness of Investigations

Appel l ants contend that the circuit court erred in
concl udi ng that the Demand Conmittees’ investigations were
reasonabl e. Appellants argue that the Demand Conm ttees shoul d
have applied the “entire fairness standard,” rather than the

busi ness judgnent standard, to each conpl ai ned-of transaction.

W di sagr ee.
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The entire fairness standard, a two-pronged inquiry into
fair process and fair price, is a judicial review standard.
Courts differ on when it is applicable, if at all, but generally

it is enployed to evaluate transactions when directors are “on

both sides of a transaction.” Winberger v. UOP, Inc., 457 A 2d

701, 710 (Del. 1983).
In all of the cases relied on by appellants, the courts
exanmi ned a transaction involving interested persons or a

transaction that elimnated or otherw se changed a mnority

sharehol der’s ownership interest. See Krasner v. Mffett, 826
A.2d 277 (Del. 2003) (directors on both sides of nerger
transaction); Enerald Partners v. Berlin, 787 A 2d 85 (Del. 2001)

(self dealing in merger transaction); Paranpunt Commt’'ns Inc. V.

QVC Network Inc., 637 A.2d 34 (Del. 1994) (applied enhanced

scrutiny, not entire fairness test, to transaction resulting in a
change in control and defensive neasures taken in response to a

tender offer); N xon v. Blackwell, 626 A 2d 1366 (Del. 1993)

(directors conflicted by limting stock ownershi p and i nsurance
pl ans to enpl oyee sharehol ders); Aronson, 473 A 2d 805 (self
deal i ng); Weinberger, 457 A .2d 701 (mnority sharehol der suit
attacking validity of cash-out merger between parent and

subsidiary that elimnated the mnority sharehol ders); Gelfman v.

Weeden Investors, L.P., 859 A 2d 89 (Del Ch. 2004) (self

dealing); Solonobn v. Arnstrong, 747 A 2d 1098 (Del. Ch. 1999)

(sel f dealing between parent and subsidiary); Guth v. Loft, Inc.,

5 A 2d 503 (Del. Ch. 1939) (suit by corporation against its
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presi dent, asserting president usurped corporate opportunity for

personal gain); Lerner v. Lerner Corp., 132 Md. App. 32 (2000)

(in closely held corporation with two sharehol ders, mnority
shar ehol der contested reverse stock split freeze-out transaction
elimnating the mnority sharehol der).

Appel I ant argues that the entire fairness standard should
have been applied to all of their clains here because “[a]
control ling stockholder relationship alone can raise an inference
of inproper dealing, which nmandates application of the entire
fairness doctrine,” citing Sol onon, 747 A . 2d at 1112, n.13.
Because note 13 is not on page 1112 and has nothing to do with
entire fairness, we presune that appellant is referring to note

35. Note 35 distinguishes Solonon fromnote 13 in CGtron v. E.|I

Du Point de Nemours & Co., 584 A 2d 490, 500 (1990), which cites

“conflicting cases and suggest[s] that the parent-subsidiary or
controlling stockhol der relationship alone can raise an inference
of inproper dealing during a transaction.” This is contrary to
Solonbn’s main point in note 35, which is that “[s]elf-dealing
occurs when the parent, by virtue of its dom nation of the
subsi di ary, causes the subsidiary to act in such a way that the
parent receives sonething fromthe subsidiary to the exclusion
of, and detriment to, the mnority stockhol ders of the
subsidiary.” The Ctron footnote deals with the question of

whet her, in a parent-subsidiary transaction, self-dealing
requires both that the parent be on both sides of the transaction

and that the parent dictate the terns of the transaction, or
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whet her only the former is required. This issue is not rel evant
to appellants’ clains.

Demand Conmmittees, as disinterested persons, are required to
conduct reasonable investigations of the clains asserted in a
demand |l etter and, in nmaking their decisions, exercise reasonable
busi ness judgnment. The courts, in judicially review ng whet her
t he Demand Committees conducted a reasonabl e investigation, apply
t he busi ness judgnent rule. “Reasonabl eness inplicates the
busi ness judgment rule's requirenent of procedural due care; that
i's, whether [appellees] acted on an infornmed basis in rejecting

[appel lant’s] demand.” Levine v. Smth, 591 A 2d 194, 213 (Del.

1991), overruled on other grounds, Brehm 746 A 2d 244.
What is reasonable “nmust always turn on the nature and
characteristics of the particular subject being investigated.”

Auer bach v. Bennett, 393 N E. 2d 994, 1003 (N.Y. 1979). Courts

have exam ned a nunber of factors in determ ning whether a demand
committee’s investigation was reasonable. Courts have pl aced
speci al enphasi s on whet her comm ttees engaged i ndependent

counsel to “guide its deliberations and to advise it.” |[d.; see

also Gafman v. Century Broad. Corp., 762 F. Supp. 215, 220 (N.D

[11. 1991) (applying Delaware |aw) (identifying use of “capable

counsel " as indicia of reasonabl eness); Genzer v. Cunningham 498

F. Supp. 682, 693 (E.D. Mch. 1980); Rosengarten v. Int’'l Tel. &

Tel. Corp., 466 F. Supp. 817, 825 (S.D.N. Y. 1979) (desirable to
rely on counsel); Brinckerhoff v. JAC Holding Corp., 692 N.Y.S. 2d
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381 (N. Y. App. Div. 1999) (holding that plaintiffs raised
reasonabl e doubt as to the reasonabl eness of demand comm ttee's

i nvestigation because the commttee was not represented by

i ndependent counsel but rather by an attorney who had represented
the corporation in connection with the chall enged transaction).
Courts have al so enphasi zed whet her an investigating conmttee
produced a report, the length of such report, and whether it
docunented the commttee’ s procedures, reasoning, and

conclusions. Brinckerhoff, 692 N Y.S. 2d at 381 (considering two-

page report that failed to docunent conmttee s procedures,
reasoni ng, and conclusions in determning that plaintiff raised
reasonabl e doubt as to reasonabl eness of investigation). Courts
have al so | ooked to: (1) whether the conmttee properly
identified the clainms at issue, Gafman, 762 F. Supp. at 220; (2)
whet her the commttee reviewed the testinony of or interviewed
directors, officers, and enpl oyees, G afnman, 762 F. Supp. at 220
(noting that commttee had interviewed twenty w tnesses), Genzer
498 F. Supp. at 684 (noting use of three hundred questionnaires
and fifty-six personal interviews), Auerbach, 393 N E. 2d at 1003;
(3) reviewed docunents regardi ng the conpl ai ned-of transactions,
G afman, 762 F. Supp. at 220 (noting that commttee had revi ened
over 20,000 docunents), Auerbach, 393 N E. 2d at 1003; and (4) the
nunber of tinmes the demand commttee nmet, Genzer, 498 F. Supp. at
694 (noting comrmittee net a dozen tines).

A.  Reasonabl eness of Bl ake Demand Committee’s I nvestigation
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Appel | ants have contested specific itens in the Bl ake Denand
Comm ttee’'s investigation, which will be addressed in detai
below. First, we note that the overall procedure was reasonabl e.
The Conmittee hired i ndependent counsel and worked together with
counsel in the investigation and report witing. The Demand
Commttee directors, and not |egal counsel made the decision to
forego pursuit of the demand. The Denmand Commi ttee produced a
report in witing that was sixty-one pages in | ength, contained
one hundred and ei ghty-four exhibits, and detailed the process
utilized in the Denand Conmmittee’ s investigation. The Conmttee
properly identified the issues raised by appellants in their
dermand |l etter and responded to those issues in their witten
report. The Commttee interviewed el even witnesses and requested
interviews with appellants, but received no response. The
Conmittee al so revi ewed hundreds of documents in reference to
appel lants’ clains, including corporate records, contracts,
financial records, correspondence, and partnership and joint
venture docunents, anong ot hers.

1. Contract Ceaning Services, Inc. (“CCSI")

CCSI was created by appellees to perform cl eani ng operations
for Blake. Appellants challenge the Bl ake Demand Commttee’s
I nvestigation into appellants’ claimthat appellees usurped a

corporate opportunity* by failing to offer any of Mdrton Bender’s

‘Appel l ants all ege that the Demand Conmittee failed to
properly investigate appellant’s contentions that the defendants
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children the opportunity to becone sharehol ders of CCSI

In appellants’ FAC, appellants clained that the creation of
CCSI was a theft of a Blake corporate opportunity, and in
appel l ants’ SAC, appellants al so conplained that Morton Bender’s
children were not offered the opportunity to becone sharehol ders
in CCSI. The new claimin the SAC was not included in the demand

letter or FAC.® Since this claimwas not included in the denmand

i nproperly usurped several corporate opportunities. Mjority or
controlling stockhol ders cannot take, for their own benefit, a
busi ness opportunity properly belonging to the corporation. Broz
V. Cellular Info. Systems, Inc., 673 A 2d 148, 155 (Del. 1996).

A “corporate opportunity” has been defined in Del aware as
fol | ows:

The corporate opportunity doctrine .

hol ds that a corporate officer or di rect or
may not take a business opportunity for his
own if: (1) the corporation is financially
able to exploit the opportunity; (2) the
opportunity is within the corporation's |ine
of business; (3) the corporation has an

i nterest or expectancy in the opportunity;
and (4) by taking the opportunity for his
own, the corporate fiduciary will thereby be
placed in a position inimcable to his duties
to the corporation. . . . [A] director or
of ficer may take a corporate opportunity if:
(1) the opportunity is presented to the
director or officer in his individual and not
his corporate capacity; (2) the opportunity
is not essential to the corporation; (3) the
corporation holds no interest or expectancy
In the opportunity; and (4) the director or
of ficer has not wongfully enployed the
resources of the corporation in pursuing or
exploiting the opportunity.

| d.

The FAC nerely nmentions that “[t]he Plaintiffs herein, as
the mnority sharehol ders of Bl ake, were excluded from ownership
of CCS|.”
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letter or FAC, the Demand Conm ttee had no obligation to
i nvestigate it.

The claimregarding any harmto Morton Bender’s children is
personal to them and not a cause of action that Blake could
pursue as a corporation; thus it was not a matter appropriate for
a stockhol der derivative action. The Demand Commi ttee was not
obligated to investigate any harm personal to appell ants.

Further, the Commttee did conduct a reasonable
investigation into the CCSI issue. The Conmttee conducted
interviews with Howard Bender, Steven Schwartz, and Stanl ey
Prill. The commttee also relied on information from counsel for
Morton Bender relating to a prior matter. The Conmmttee
consi dered that Bl ake had not perforned cl eani ng operations
before the creation of CCSI, had never derived incone from
provi di ng cl eani ng services, and that no assets or funds of Bl ake
were used in the establishnent or operations of CCSI. The
Conmittee al so considered that Morton Bender was offered an
opportunity to participate as a stockhol der of CCSI but declined
to do so. Based on this information, the Bl ake Demand Conmmttee
concl uded that the creation of CCSI was not theft of a corporate
opportunity.

W hold that appellants failed to rebut the presunption
that the Commttee’ s investigation was reasonable and its

conclusion within the real mof sound business judgnent.
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2. JIB Monitoring Services, Inc. (“JIB")

JI B was created by appellees. Appellants conplain that the
Denmand Conmittee failed to reasonably investigate why JI B was not
i ncorporated as a subsidiary of the conpany, or, alternatively,
not offered to appellants individually. Appellants contend that
t he Bl ake Denand Conmittee “failed to consider objective market
data, relied on the wongdoer’s representations, and critically
failed to investigate whether Bl ake enpl oyees were used to
perform services for JIB.”

The Demand Committee report states that the Commttee
revi ewed rel evant docunents, including financial information, and
interviewed appropriate individuals. On this information, the
Comm ttee found that “no assets or funds” of Blake were used in
the creation or operation of JIB. The Conmittee considered that
“these types of services typically were not provided directly by
managemnment conpani es, and any funds derived fromthem were never
a part of the operations, services, or revenues of Bl ake . ”
The Conmittee noted that no appellant “received any salary or
benefit fromJIB other than proportional distributions of profits
as a shareholder,” thus inplying that their part in JIB did not
conprom se appellants’ duties to Blake. The Conmittee al so
considered that JIB s earnings never reached a “significant
| evel” that would justify a suit agai nst appell ees.

Appel l ants conplain that the Commttee failed to consider
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objective market data and failed to investigate whether Bl ake
enpl oyees were used to performservices for JIB. Appellants

of fered no i nformation suggesting that Bl ake enpl oyees were used
by JIB nonitoring or what effect objective market data m ght have
had on the Commttee’ s conclusion. Nor was the Committee
required to investigate common enpl oyees or objective market data
for their investigation to be reasonable. Brehm 746 A 2d at 259
(hol ding directors/comrttee responsible for considering only
“material facts that are reasonably available, not those that are
immaterial or out of the Board' s reasonable reach”).

W hold that appellants failed to rebut the presunption that
the Commttee s investigation was reasonable and its concl usion
wi thin the real mof sound business judgnent.

Appel I ants’ conplaint that ownership of JIB was not offered
to appellants individually is an individual claiminappropriate
for a derivative action.

3. OQher Ventures

Appel | ants argue that the changed pattern of Bl ake real
estate devel opnent was a theft of corporate opportunity.
Appel | ants argue that this new pattern noved from pl aci ng
ownership of each building into its own partnership owned by the
Bl ake sharehol ders, to devel opnent projects owned by only sone of
t he Bl ake sharehol ders, excluding appellants. Appellants claim

that the Demand Conmmittee failed to consider whether any of
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Morton Bender’s children were offered an opportunity to
participate in these other ventures, “consistent with the
hi stori cal devel opnent pattern of keeping the ownership of the
buil ding in separate partnerships which mrrored the ownership of
Bl ake.”
The Conmmittee report stated that no assets or funds of

Bl ake were used in the transactions. The Committee exam ned the
per cent ages of ownership of various real estate partnerships
formed prior to Morton Bender’s departure from Bl ake and found
that “the percentages of ownership varied fromone partnership to
anot her and invol ved partners who were not even nenbers of the
Bender fam |y or Bl ake sharehol ders.” Moreover, since ownership
of each building had never been in the corporation, but was,
rather, in separate partnerships, Blake had no interest or
expectancy in the opportunity.

Appel | ees had no obligation to continue structuring their
devel opnment projects in the same way they had in the past. See

Restatenment (First) of Torts 8 762 (no duty to engage in business

wi th anot her person), cited in Andres v. WIllians, 405 A 2d 121,

123 (Del. 1979). The Conmittee also took into account that at
the tinme of his departure, Morton Bender infornmed Howard and
St anl ey Bender that he no | onger wanted to participate in any
joint activity with Howard and Stanley. Based on this
information, the Bl ake Demand Conmittee concluded that the
changed pattern of real estate devel opnent was not a theft of
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corporate opportunity.

We hold that appellants failed to rebut the presunption that
the Committee’ s investigation was reasonable and its concl usion
wi thin the real mof sound busi ness judgnent.

Whet her Scott Bender or any of Morton Bender’s children were
excl uded fromthe opportunity to participate in these other
ventures was an individual claimnot suitable for derivative
action.

4. Loans to d ade Valley

Appel l ants contend that the Bl ake Demand Committee failed to
performa reasonable investigation into the $1.3 m|lion Bl ake
| oaned to d ade Valley. Appellants claimthat the Bl ake Demand
Commttee, inits investigation of the |oan, m stakenly assuned
that Bl ake had an ownership interest in G ade Valley.

The Conmittee interviewed rel evant persons and exani ned the
docunent ati on of the |oans, including both Bl ake and G ade
Val l ey’ s financial statenents. There is no evidence in the
report that the Conmttee relied on an assunption that Bl ake had
an ownership interest in dade Valley. The Commttee found that
as d ade Valley received those funds, they were recorded in d ade
Val | ey’ s books and financial statenents as a “deposit on option.”
The Conmittee noted that “deposit on option” m ght not have been
a precise description of the funds, but concluded that the term

was not “sinister or inappropriate.” The Commttee considered
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that G ade Valley' s office manager and CPA agreed that the term

“arose froma general understanding that if G ade Valley were

ever sold, Blake would have the first option to buy d ade Valley
.” Appellee Schwartz confirnmed that “Bl ake advanced those

funds in express anticipation of a future joint venture between

Bl ake and d ade Valley to pool their land and sell it for

devel opnent .”

The Conmittee considered that the | oans were repaid in a
timely fashion. The Commttee found no evidence to support
appellants’ claimthat the advances were conceal ed.

The Conmttee noted that both 3 ade Vall ey and Bl ake
benefitted fromthis arrangenent. @ ade Valley got needed cash
for operations, and Bl ake received an equity interest in the
joint venture when it was forned,® “an interest that the Demand
Comm ttee found was expressly contenplated by both parties when
the funds were advanced.” This statenent nmakes clear that the
Denmand Conmittee did not mstakenly believe that Bl ake had an
ownership interest in ade Valley at the time of the initial
| oans, but rather, believed that the | oans were nmade in

anticipation of an equity interest in G ade Valley when the joint

SAppel | ants point out that the Conmittee Report nistakenly
stated that “Bl ake received an equity position in d ade Valley
when the joint venture was fornmed,” when Bl ake actually received
an equity interest in the joint venture. An equity interest in
the joint venture was nonethel ess a benefit to Bl ake and does not
change the Commttee’s evaluation or rebut the presunption that
t he Bl ake Denmand Conmittee’ s investigati on was reasonabl e.
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venture was later formed. Upon this information, the Demand
Committee found that Bl ake's investnent in dade Valley had a
reasonabl e busi ness pur pose.

W hold that appellants failed to rebut the presunption that
t he Bl ake Denand Conmittee’s investigation was reasonable and its
conclusion within the real mof sound business judgment.

5. Bond Guaranty Fees

Appel I ants argue that the Demand Conmittee did not inquire
i nt o whet her sharehol der approval was required when Howard and
St anl ey Bender caused bond guaranty fees to be paid to them as
the sole directors and managers of Bl ake.

The Bl ake Demand Committee reviewed financial records of
all conpensation of appellants, including salary, benefits, and
bond i ndemmity guarantee fees. The Conmmittee interviewed
representatives of the accounting firmand officers and directors
of Blake. The Committee reviewed the details of the bond
guaranty fees, including why they were paid and how t he anount
was determned. The Commttee found that the fees were
reasonable and well within the range of reasonabl e conpensation
for conpani es of conparable size. Appellees also point out that
t he bond indemity guarantees were critical to Bl ake’s continued
operation in the construction industry and that Howard and
St anl ey Bender were risking their personal wealth in providing

t he guarantees. Appellants do not actually state how t hese bond
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guaranty fees were unfair to the mnority.

For these reasons, we find that appellants failed to rebut
the presunption that the Demand Conmittee’s investigation was
reasonable and its conclusion within the real mof sound business

judgnment. See Brehm 746 A 2d at 263 (“a board's deci sion on

executive conpensation is entitled to great deference. It is the

essence of business judgnent for a board to determine if ‘a

particul ar individual warrant[s] |arge anounts of noney’”)
(quoting Gines, 763 A 2d at 1215).
6. Loans to Senior Executives

Appel l ants contend that the Bl ake Demand Committee failed to
conduct a reasonable investigation into the purpose of advancing
mllions of dollars for the personal uses of Stanley Bender,
Davi d Bender and Steven Schwartz. Appellants conplain that the
Demand Committee did not inquire into whether Stanley Bender was
“wor ki ng as an enpl oyee” of Blake at the tinme the funds were
advanced to him citing 8 Del. Code 8 143 (providing that a
corporation may neke | oans to officers and enpl oyees).
Appel l ants al so argue that the Denmand Comm ttee did not
adequately investigate whether each | oan could “reasonably be
expected to benefit the corporation,” as required by 8§ 143.

The Demand Comrittee’s investigation on the |oan issue was
reasonabl e. The Demand Conmittee reviewed financial records and
conducted interviews with representatives of the accounting firm

as well as officers and directors of Bl ake. The Denand Conmittee
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concluded that all |oans were appropriately disclosed in the
financial statements. The Conmttee al so concluded that the
funds were used “for the purposes stated and/or for working
capi tal purposes, and that the transactions were in the best
interest of Blake.” Noting that all |oans were repaid in full,
the Schwartz loan with interest, the Commttee concluded that
nei ther Bl ake nor its sharehol ders were harnmed by the | oans.

The Conmm ttee found that the purpose of these |oans was
executive conpensation, noting that it was the practice of Bl ake
prior to Morton Bender’s departure to advance funds to its
officers to provide financing for the purchase or construction of
t heir hones.

As to whether Stanley Bender was a Bl ake enpl oyee at the
time of the loan, the report states that Stanley was executive
vi ce president of Blake when the |oans were made in 1985.

Appel lant’ s brief contends that this statenent does not answer
whet her Stanl ey was “actually a worki ng enpl oyee of Bl ake when
the | oans were made.” Appellant, however, provided no evidence
that Stanl ey was not a “working enpl oyee or officer,” or explain
why his position as an executive vice president would not qualify
hi m as an enpl oyee or officer under the Del aware Code.

Appel l ants do not specifically allege any harmto Bl ake from

t hese | oans.

We hold that appellants failed to rebut the presunption that

-29-



t he Demand Conm ttee’s investigation was reasonable and its
conclusion within the real mof sound business judgnent. See
Brehm 746 A .2d at 263 (“a board's decision on executive
conpensation is entitled to great deference. It is the essence
of business judgnent for a board to determne if ‘a particular

i ndi vidual warrant[s] |arge anounts of noney’'”) (quoting Gines,

763 A 2d at 1215).
7. Split Dollar Life Insurance Policies

Appel l ants all ege that the Demand Conmittee’ s investigation
was unreasonable in finding that the split-dollar |ife insurance
trusts, whose prem uns are paid by Bl ake, were appropriate
conpensation to Howard (and Sondra) Bender, Stanley Bender, and
Stanley Prill. Appellants argue that these insurance prem uns
are essentially loans that will not be paid back until the
insured dies, at which tine the insurance pays back the |oan
wi thout interest. Appellants claimthat the Demand Conmittee
failed to investigate whether the insurance prem uns had a

busi ness purpose, “i.e., whether Stanley or Stanley Prill were
current enpl oyees.” Appellant conplains that the insurance
prem uns are an “annual drain on Bl ake’s cash flow which benefits

only sel ected sharehol ders.”

The Comm ttee conducted a | engthy review of financial
records, interviews with representatives of the accounting firm
as well as officers and directors of Blake. The Conmittee

concl uded that the conpensation, including the split-dollar life
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i nsurance policies was not excessive and was “well within the
range of reasonabl e conpensation for conpani es of conparabl e
size.” The Commttee noted that Bl ake woul d receive repaynent of
the premuns paid, wthout interest, upon the death of the
insured. The Comm ttee concluded that the prem uns were

appropriate and not excessive.

We hold that appellants failed to rebut the presunption that
the Commttee s investigation was reasonable and its concl usion
wi thin the real mof sound business judgnent. See Brehm 746 A 2d
at 263 (“a board's decision on executive conpensation is entitled
to great deference. It is the essence of business judgnent for a
board to determne if ‘a particular individual warrant[s] |arge

amounts of noney’”) (quoting Gines, 763 A 2d at 1215)

(additional quotation nmarks omtted).
8. Activity of Stanley Bender

Appel l ants argue that the Bl ake Demand Committee failed to
reasonably investigate why Stanley Bender was continued on the
active payroll of Blake through 1999 when he apparently noved to
Florida in 1987.

Appel lants failed to nmake this claimin their demand letter
and FAC. Appellants nerely conpl ai ned that conpensation to
controlling sharehol ders and directors generally was so excessive
as to constitute waste. This was not sufficiently specific to
require the Demand Committee to investigate Stanl ey Bender’s

recent activities. See Shlensky, 574 F.2d at 141 (conplaint nust
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be articulated specifically enough to give directors a fair
opportunity to initiate the action requested by appellants);

Hal prin, 303 F.2d at 141.
9. Delaware Section 220 Request

Appel I ants chal | enge the reasonabl eness of the Bl ake Denand
Comm ttee’'s investigation into whether proper docunentation was
provided to Scott Bender pursuant to his demand under 8 Del. Code
§ 220. Appellants conplain that of the 1,876 pages of documents
provided to Scott Bender, 1,385 were tax returns. Appellants
al so conplain that the Conmttee took “Schwartz’s word for it
that all docunents ‘to which Scott Bender was entitled had been
produced,” without requiring further docunentation. Appellants
allege that “the limted docunents produced pursuant to the § 220
demand contain sparse information about the entities that have
t aken corporate opportunities from Bl ake, and with very limted
exception, no information about the ownership of those entities.”

These clains do not allege harmto the corporation and
therefore are not appropriate for a sharehol der derivative
action. As noted in appellees’ brief and in the circuit court’s
opi nion, 8 Del. Code § 220(c) provides appellants with renedies
in the Del aware Court of Chancery if they are dissatisfied with

the corporation’s response to their 8§ 220 demand.

Further, the Demand Conmittee did investigate whether Scott
Bender had received the information to which he was entitled and
found that Bl ake had sent copies of its annual financial
statenents and tax returns to Morton Bender to distribute to the
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ot her appellants. Although appellants allege generally that the
Comm ttee should not have relied on Stephen Schwartz' s word,

appel lants do not articulate a reason why such reliance was
unreasonabl e. Nor do appellants specify any particul ar docunents
to which they were entitled that appellees withheld fromthem or

what docunentation the Commttee shoul d have requested.

Accordingly, we hold that appellants failed to rebut the
presunption that the Demand Conmittee’s investigation was
reasonabl e and its conclusion within the real mof sound business

j udgnent .
B. Reasonabl eness of d ade Valley Demand Conmittee | nvestigation

Appel l ants allege that the 3 ade Valley Denand Commttee’s
(Dr. Leonard’s) investigative procedures were generally
unr easonabl e.

First, Appellants claimthat Dr. Leonard failed to
understand that d ade Vall ey had ot her owners besi des Howard and
Sondra Bender. The only evidence appellants offer of this
m sunderstanding is that in Dr. Leonard s deposition, he referred
to Howard and Sondra Bender as the “owners” of G ade Vall ey.
Appel I ants, however, concede that Dr. Leonard did “at timnes
acknow edge that the Plaintiffs were ‘sharehol ders,’” thus
indicating that Dr. Leonard understood that Plaintiffs, as
sharehol ders, were also “owners” of d ade Valley.

Second, Appellants claim citing no evidence, but presunmably

relying on a deposition, that Dr. Leonard failed to read the FAC
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until after his Demand Conmmittee Report was conpl et ed.

Appel lants’ SAC clains that this shows that the entire

i nvestigation was performed by Stanley Reed, counsel for the

Commttee. The Denand Conmittee was entitled to rely on

i ndependent counsel to investigate and advise. W thout nore,

this allegation is not sufficient to rebut the presunption that

the d ade Valley Denmand Committee’ s investigation was reasonabl e.
The G ade Vall ey Demand Committee hired i ndependent counsel

and worked with counsel to produce a witten report. The report

was si xteen pages |ong and included sixteen attachnents. The

Commttee identified the concerns in appellants’ demand |letter

and addressed those concerns. The Commttee interviewed siX

W t nesses, including the CPA who prepared d ade Valley’s

financial statenents, the attorney who provided G ade Valley with

| egal assistance, and officers and directors of G ade Vall ey.

The Conmittee also net with counsel for appellants and requested

interviews with appellants, but received no response. The

Comm ttee revi ewed nunmerous docunents regardi ng appel |l ants’

clains, including tax returns and financial statenents for the

past six years, other financial records, corporate books and

records and docunents relating to the formation of the G ade

Val l ey Joint Venture (the “Joint Venture”). Al of these

procedures support the conclusion that the 3 ade Vall ey Demand

Comm ttee’s investigation was reasonabl e.
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1. Availability of Contiguous Land

Appel l ants conplain that the 3 ade Valley Demand Conm ttee
failed to investigate reasonably whether the availability of the
| and contiguous to G ade Valley was a corporate opportunity that
shoul d have been brought to the attention of all the sharehol ders
of d ade Vall ey.

The Conmittee did investigate this allegation and did so
reasonably. The Committee’s report notes that the allegations in
the FAC that Howard and Sondra Bender had initially purchased the
adjoining property were false and that Bl ake had purchased the
adj oi ning property in 1986 and 1989. Accordingly, the Commttee
had no reason to believe that the adjoining property was
avai l abl e or was a corporate opportunity.

The Committee al so | ooked to the m nutes of a June 20, 2002
shar ehol ders neeting where the majority sharehol ders defeated the
m nority sharehol ders and approved the joint venture. The
m nutes of that neeting are attached to the Commttee’ s report.
They indicate that appellants were present at the neeting and
expressed their disapproval of the joint venture, but that Mrton
Bender’s notion not to participate in the joint venture was
defeated by a vote of 75,000 shares to 12,000. Because a
shar ehol der neeting was held on the matter, appellant’s claim
t hat sharehol ders shoul d have been notified has no nerit.

We hold that appellants have failed to rebut the presunption
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that the Conmttee’ s investigation was reasonable and its
conclusion wthin the real mof sound business judgnent.
2. Decline In Horsing Industry

Appel l ants argue that the d ade Valley Demand Conmittee’s
i nvestigation was unreasonabl e regardi ng why the corporation
continued to operate as a horse farmdespite that Dr. Leonard
opi ned that the horse business was in decline. Appellants
suggest that the horse farmwas continued only to satisfy Howard
and Sondra’s equestrian “hobby.”

The G ade Vall ey Demand Committee found that there was a
rati onal business purpose in operating the land as a horse farm

The Comm ttee considered that the farm had been operated for over

forty years and was still considered “one of the prem er horse
farmoperations in Maryland.” The Conmittee noted that horse
farnms, |ike other agricultural businesses are, by nature,

cyclical and uncertain. The Commttee al so pointed out that
G ade Valley’'s operations were profitable from 1998-2003. The
Conmmittee noted that Morton Bender’s notion to shut down farmng
operations at the June 20, 2002 sharehol ders neeti ng was
def eat ed.

The Demand Committee further investigated whether the horse
farm was continued only to support Howard and Sondra’s hobby and
concl uded that d ade Vall ey had al ways been operated as a

busi ness. The Commttee viewed financial statenents and tax
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returns, noting that they had been prepared by reputable firns.
The Commttee stated that books and records appeared to have been
kept accurately and that corporate fornmalities were observed

t hroughout d ade Val |l ey’ s exi st ence.

W hold that appellants failed to rebut the presunption that
the Demand Comrittee’ s investigation was reasonable and its
conclusion within the real mof sound business judgnent.

3. B&B, LLC, Racing Stable

Appel l ants contend that the Demand Conmittee failed to
reasonably investigate whether B&B, LLC, an entity owned by
Howard and Sondra Bender, used d ade Val |l ey assets or nade
appropriate conpensation to 3 ade Vall ey.

First, appellants failed to include this allegation in their
demand |l etter and attached FAC. Appellants argue that they could
not have known about the separate entity in advance of their
demand. Neverthel ess, the Demand Conmittee cannot have been
required to investigate an allegation not articulated in the
demand.

Second, the Demand Conmmittee did address B&B, LLC to sone
extent. The Demand Committee pointed out in its report that
A ade Valley's current General Manager is paid entirely by B&B
LLC even though approximately a one-third to one-half of his tine
is devoted to the operation of dade Valley. This would inply

that, contrary to appellant’s conplaint, dade Valley is actually
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benefitting from B&B, whether or not B&B is using G ade Valley
assets.
4. Sale of Dr. Leonard s Stock

Appel | ants contend that the Denmand Conmittee failed to nake
a reasonabl e investigation into whether Dr. Leonard's sal e of
stock to Howard and Sondra Bender, without first offering it to
all shareholders, violated d ade Valley's Articles and By-Laws
and constituted evidence of a conflict of interest creating a
reasonabl e doubt as to whether Dr. Leonard coul d i ndependently
and reasonably review the Demand Letter’s assertions with regard
to Howard and Sondra.

Appel l ants did not conplain of this stock sale in the denand
|l etter and FAC. Thus, the Denmand Comrittee was not obligated to
i nvestigate. Further, this right is personal to appellants, and
not appropriate for a derivative suit.

Regardi ng appel l ants’ argunent that the stock sale creates a
reasonabl e doubt as to whether Dr. Leonard was independent,
appellants failed to raise that argunent below in their SAC and
cannot now raise it for the first tine on appeal.’

5. Joint Venture Percentage Oanership

Appel lants claimthat the Denmand Commttee’ s investigation

was unreasonable in failing to assess whether the relative

per cent ages of ownership in the 3 ade Valley Joint Venture were

" See footnote 2, supra.
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appropriate as to d ade Vall ey.
The Demand Committee Report expressly addressed this

contention. The Report stated that the

appraisals . . . prepared by NBVal uation

Goup, Inc. (“NBV') establish that d ade

Val l ey’ s contribution consisted of 551.02

acres, while Blake contributed 331.98 acres.

| n exchange, each received a specified

percentage ownership interest in the Joint

Venture. The value of the respective

properties were established by NBV utilizing

the Uni form St andards of Professional

Apprai sal Practice (“USPAP’), taking into

consi deration that each property was the

subj ect of a proposed assenbly with the

other; and that the “long-termplan for the

[properties] is for |large scale residential

devel opnent . ”
Further, Exhibit Ato the joint venture agreenent, attached as
Exhibit 12 to the d ade Valley Denand Conmmittee Report, specified
that the percentages of interest in the joint venture were
determ ned proportionally to the appraised value of each party’s
contribution to the joint venture (57.3%to G ade Valley and
42. 7% to Bl ake, respectively).

Further, appellants’ contention that Sondra Bender caused

G ade Valley to enter the joint venture agreenent w thout the
knowl edge of Dr. Leonard is without nerit. G ade Valley held a
st ockhol ders neeting on June 20, 2002, at which a majority of
shar ehol ders voted to engage in the joint venture. Dr. Leonard
was not in attendance at that nmeeting but it was a sharehol ders

nmeeting, and Dr. Leonard was not a sharehol der. Appellants,
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however, offer no explanation of how Dr. Leonard s |ack of
participation is relevant to the Demand Conmittee’s
i nvestigation.

Accordingly, appellants failed to rebut the presunption that
the Committee’ s investigation was reasonable, and its concl usion
wi thin the real mof sound busi ness judgnent.

6. “Unani nous” Witten Consents in Lieu of Annual Meetings

Appel lants allege that the Demand Commttee failed to
conduct a reasonable investigation into why the “Unani nous”
Witten Consents in Lieu of the 1999 and 2000 Annual Meeti ngs
were not signed by appellants Scott Bender, Lisa Bender, or the
Al pha Trusts. Appellants do not assert any direct or derivative
claimwith this point, but rather offer it as evidence of the
Denmand Conmmittee’s failure to conduct a reasonable investigation
generally. As this is not a claimthat the corporation could
assert, but is rather an individual shareholder claim the Demand
Comm ttee was not obligated to investigate this issue and any
failure to do so does not cast reasonabl e doubt upon the
remai nder of the Commttee’ s investigation.

C. Reasonabl eness of Conmttees’ |nvestigation

For the reasons above, appellants have failed to rebut the
presunpti on of reasonabl eness of either Denand Comrittee’s
i nvestigation. Therefore, under the business judgnent rule, we

nmust defer to the Committees’ conclusions and affirmthe circuit
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court’s dismssal of the derivative action with prejudice.
V. Dismssal of Individual Cains

Appel l ants argue that the circuit court should not have
di sm ssed with prejudice their individual clainms, as identified
above. Appellants contend that, to the extent the court
concl uded that these clains were individual and not derivative,
the court should have granted | eave to anend, “as requested in
their Opposition to Defendant’s Motion to Dism ss Second Anended
Conpl ai nt.”

Appel lants failed to request |eave to anend in the court
bel ow. Appellants’ Opposition to Defendant’s Mdtion to D sm ss
Second Anended Conplaint states that “to the extent that the
Court determ nes that sonme of the clains assert ‘individual
rather [than] ‘derivative clains, they are not subject to the
demand requi renent anyway, and should be allowed to proceed.” By
agreenent, the parties proceeded under Maryland Rul e 2-502. At
no tinme in the court below did appellants request |eave to anend
their conplaint to assert individual clains. Therefore, the
circuit court’s failure to grant |eave to anend was not error

Further, the circuit court properly dism ssed appell ants’
i ndividual clainms with prejudice because of their |ack of
substantive nerit. Appellants argue that the circuit court

inmproperly relied on Malone v. Brincat, 722 A.2d 5 (Del. 1998)

(hol di ng that Del aware | aw does not require directors to provide
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sharehol ders wth informati on concerning the finances of the
corporation absent a request for sharehol der action), but do not
of fer any theory under which appellants coul d successfully
recover for their individual clains. Although a mnority
sharehol der may naintain a direct claimwhen he or she is

i ndi vidual ly harned, such as in a freeze-out of mnority
sharehol ders or a nmerger or sale of corporate assets, appellants
assert no such viable theory of recovery here. See, e.g., Snmth

v. Van Gorkom 488 A 2d 858 (Del. 1985) (sharehol der action

requesting rescission of cash-out nerger); Lerner, 132 M. App.
at 53 (sharehol der action seeking rescission of reverse stock
split “freezing out” mnority sharehol ders). |nstead,
appellants, citing no authority, claimthat appellees (1) had a
fiduciary duty to offer all stockholders the opportunity to
participate in various ventures outside the corporation and (2)
had a fiduciary duty to informthemof the availability of
contiguous land. Appellants cite no cases, and we have found
none, that support an individual cause of action upon any of the
facts stated by appellants. Their clains are outside the duties
of majority shareholders and directors to mnority sharehol ders.
Accordingly, the trial court correctly dism ssed appell ants’

i ndi vidual clainms with prejudice.

JUDGMENT AFFIRMED. COSTS
TO BE PAID BY APPELLANTS.
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