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This is an appeal from a summary judgnent in favor of
appel | ees, Suburban Hospital, Inc., and WIIliam M nogue, MD.,
Suburban’s Senior Vice President for Medical Affairs. Appellant
Dr. Bender’s conplaint alleged that Suburban breached a contract
of enploynment by termnating her clinical privileges and that
both defendants defanmed her and intentionally interfered wth
contractual relations and prospective advantage. The conpl ai nt
prayed for injunctive relief and damages.

The trial court first granted partial summary judgnment for
Suburban on the breach of contract count. It found that
Suburban’s Medical Staff Bylaws, which guarantee that “[m edical
staff nmenbership status and clinical privileges shall be granted
or denied without regard to sex,” did not create an enforceable
obl i gati on.

The court Ilater disposed of the other counts on final
sunmary j udgnent, finding that the Health Care Quality
| mprovenent Act (“HCQA’), 42 US. C 8§ 11111 et seq. (1994),
renders appellees inmmune from suit. It entered final judgnment
in favor of appellees on all counts on Septenber 10, 1999, and
this appeal duly followed. Dr. Bender asks:

1. Did the court below err in granting
summary judgnent for defendants, even

though the HCQA affords qualified
i mmunity only from liability for



damages, and Dr. Bender also sought
injunctive relief??!

2. Did the court below err in finding that
the HCQA bars Dr. Bender’'s damge
claims on the ground that the evidence
failed to raise a jury question as to
whet her

a. Subur ban made “a reasonable effort
to obtain the facts of the nmatter,” as
required by 42 U S.C. 8§ 11112(a)(2);

b. The action against Dr. Bender was
taken in the reasonable belief that it
was “in furtherance of quality health
care,” as required by 42 US.C

§ 11112(a)(1); and

C. The action against Dr. Bender was
taken in the reasonable belief that it
was “warranted by the facts known after
. . . reasonable effort to obtain [the]
facts,” as required by 42 US.C
§ 11112(a)(4)~?

3. Did the trial court err in holding that
Article 11, Section C of Suburban's
Medi cal Staff Bylaws did not create an
enf orceabl e contractual obligation?

We answer “no” to these questions and expl ain.

Two parties submitted amicus curiae briefs raising questions that we will
address at the threshold before we consider the immunity issues in Dr. Bender’s
guesti ons. The Medical and Chirurgical Faculty of Maryland (“MedChi”),
Maryl and’ s nedi cal society, asks whether a peer review entity such as Suburban
has an affirmative duty to consider, fully investigate, and neke detailed
findings as to allegations of sexual discrimnation in order to satisfy the four-
prong test required for immunity under the HCQ A In response, the Maryl and
Hospital Association (“MHA’) asks whether the peer review conmittee is barred by
Maryl and’ s Medi cal Review Committees statute, M. Code (1981, 1994 Repl. Vol .,
1999 Cum Supp.), 8§ 14-501 of the Health OCccupations Article, from naking
available to a physician who is the subject of a review proceeding information
about other peer-revi ewed physicians, when the subject physician asserts that she
is being treated in a disparate and di scrim natory nmanner.
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Fact s

Dr. Carol Bender held clinical privileges continuously at
Subur ban Hospital from 1977, when she first started practicing
internal nedicine, until February 21, 1996. Appel | ees concede
her «clinical conpetence, and no patient has ever conplained
about the quality of her care. Despite the present controversy,
many fellow health care providers attest that they hold Dr.
Bender in high regard. She retains privileges at Shady Gove
Adventist Hospital in Gaithersburg and teaches at the George
Washi ngton School of Medicine. She has held |eadership
positions in the Mntgonery County Medical Society and the
Mont gonmery del egation to the Medical and Chirurgical Faculty of
Maryl and, which she represents on the State Board of Physician
Quality Assurance. This board, we note, exam nes, |icenses,
supervi ses, and disciplines Maryl and’ s physici ans.

Despite her excellent professional reputation, Dr. Bender’s
relationships with fellow health care providers at Suburban have
been troubl ed. Appel lees cite reports dating from the early
1980' s docunenting Dr. Bender’s rough |anguage and obstreperous
behavi or and official warnings that had been issued. Despite

these incident reports, the hospital reappointed Dr. Bender,



wi th caveats about her behavior, for 1989 and 1990.2 |In Novenber
1990, however, she was reappointed w thout caveats for 1991 and
1992. On June 17, 1992, Dr. Bender applied for reappointnent
for 1993 and 1994. Both Dr. James WIson, the chairman of
internal nmedicine, and Dr. Harris Kenner, the chairman of the
Department of Medicine, recomrended Dr. Bender’s reappointnent.

A short tinme later, Dr. Bender was summoned to a neeting
with Doctors Kenner; John Saia, chairman of the Medical Staff;
Ilra MIller, chairman-elect of the Medical Staff; and Frederick
Cal dwel I, Senior Vice President for Medical Affairs. Al four
physi ci ans were nenbers of the Medical Staff Executive Commttee
(“MEC’) and, as a group, they constituted, according to
testinmony, an informal credentialing subcommttee that convened
on infrequent occasions. Before the neeting, Dr. Kenner told
Dr. Bender that a “serious” threat to her hospital privileges

exi st ed.

>The hospital confers staff privileges on a two-year basis. Dr. Bender’s
reappoi ntment letter of February 2, 1989, warned:

There have been problems in the past associated wth
attitude towards nurses.

It was felt that these problens did not at this tine
justify t he deni al of your application for
reappoi ntment. However, if these problens continue, or
if there are any further problens during the next two
years, it may be necessary to take appropriate action
whi ch could include suspension or ternination of your
nmedi cal staff privileges or refusal to reappoint you to
the nedical staff at the end of your present two-year
appoi nt nent .



At the neeting, which took place on October 22, 1992, the
commttee presented Dr. Bender with a long list of the incident
reports lodged in her quality assurance (“QA") file. Test i nony
showed that several of these reports may have been trivial or
retaliatory in nature.® W also note that all incidents before
Novenber 1990 (the nobst recent of which occurred in March 1988)
had been reviewed by the hospital when Dr. Bender renewed her
privileges for 1991 and 1992, and, at that tine, they presented
no probl em

The incidents for 1991 include an “altercation” wth a
menber of the nursing staff. The report reveals, however, no
accusations of abusive, vulgar or hostile words on Dr. Bender’s
part, and, in fact, the handwitten transmttal note shows

intent on the part of the Admnistrator of Nursing to dimnish

SAccording to hospital and third party testinmony, any physician or hospital
enpl oyee may file such reports, and often it appears that hospital personnel
prepare petty incident reports as a way to punish those physicians for whomthey
har bor personal ennity. For exanple, a nenber of the nursing staff filed a
report accusing Dr. Bender of opening a box of doughnuts belonging to nursing
personnel, and another conpl ai ned about the clothing Dr. Bender wore when she was
paged to the hospital on a Saturday nmorning. Hospital managers acknow edged t hat
frequently physicians were not informed about or given an opportunity to respond
to unfavorable incident reports such as these. Dr. Bender, in fact, was unaware
of several of the reports until the nmeeting with the informal credentials
subconmi ttee. Moreover, it is the Credentials Conmittee’'s obligation to
i nvestigate incident reports for any reapplying physician for “reasonable
validity,” and in Dr. Bender’'s case, reports differ as to the degree to which
that comittee had examined the reports for validity. The hospital naintains the
reports pernanently, even beyond the informal three-year statute of limtations
that the application for reappointnent inplies.
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Dr. Bender’'s reputation.* Dr. Bender received no notice of this
report until the October 22 neeting. Revi ewi ng physi ci ans,
i ncluding Doctors Kenner and W Ison, found that the 1incident
rai sed no major quality assurance issues.

The second incident after 1988 occurred in August 1992, when
a teenage girl of whose condition Dr. Bender had been inforned
was held in the Energency Room for several hours. W t hout
notifying Dr. Bender that the girl had arrived, energency
personnel subjected her to several procedures, including tests
for HV and sickle cell anema, a CI scan, and a |unbar
punct ur e. Wen Dr. Bender reached the hospital, she correctly
di agnosed the girl’s condition to be tonsillitis and strep
t hr oat . From some reports, Dr. Bender was visibly angry about
what had happened, although no one testified that she had been
abusi ve. As she had done before, she requested a QA review,
which found that the Enmergency Room had violated severa
appl i cabl e standards. Shortly after the incident, Dr. Paul
Rot hstein, chairman of the Energency Departnent, wote a

bitterly worded letter to Dr. Caldwell stating:

I find Dr. Bender’ s behavi or to be
of fensive, unprofessional, and personally
deneani ng. Unfortunately, this IS

characteristic behavior for her.

“The note reads: “John: We couldn’'t let 1991 pass without at |east one
incident to place in Dr. B's file. Here it is!”
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| amwiting this letter to seek your advice
and counsel in how to proceed or if to
proceed any further. In ny experience in
dealing with attendings fromall services in
this hospital for nearly six years now, |
find that Dr. Bender’'s behavior is far

beyond the norm Wiile | cannot coment,
specifically, on her nedical abilities, her
personal interactions are nearly wuniformy
found to be inappropriate. 1Is this the type
of physician we need or want on our nedical
staff?

The last report involved a conversation in Cctober 1992,
between Dr. Bender and QA coordinator Mary Freeman, held in the

Medi cal Records Departnent, an area of the hospital that is off-

limts to patients and their famlies. Dr. Bender showed
Freeman a patient chart and said, “You have to review this
patient; her care was all fucked up.” She then reviewed the
patient’s chart wth Freeman, “using occasional expletives.”

Dr. Saia l|later asked Freeman to submt a conplaint for Dr.
Bender’'s QA file. W note, however, that several physicians,
including Dr. Bender’s accusers, admtted in testinony or
depositions that the use of foul |anguage, even in the presence
of patients, was alnost a way of |ife for some nale physicians
at Subur ban.

Dr. Bender assured the ad hoc credentials subcommittee that
she woul d work harder to respect the sensibilities of others and
improve the way in which she conmunicated her concerns about
patient care. The group concl uded:
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In view of the three year hiatus followng a

previ ous counsel i ng and her st ated
willingness to inprove her behavior, the
group was willing to accept her prom se and

hope for a permanent inproved outcone.

The rapprochenment between Dr. Bender and the subconmttee,
however, was fugacious. One of Suburban’s surgeons, “Dr.
Johnson,”® who was well-known for his short tenper, perforned
energency surgery for peritonitis, a life-threatening condition,
on one of Dr. Bender’s patients on OCctober 23, 1992. The
patient later wote in a letter to the hospital that, on Cctober
25, Dr. Johnson conpletely lost control, “stornfing] into [her]
room screanming at the top of his lungs” that she “would have to
choose between him and Dr. Bender” as her attending physician.
He also verbally assaulted the attending nurse, shouting at her

within the hearing of other staff about her “confrontational

manner” and “lecturing” her that “I do not work for you. | am
the doctor and you work for the hospital and me and | do not
want you on any of ny cases.” The next day, after seeing Dr.

Bender writing notes at the nurses’ station, Dr. Johnson again
raged into the patient’s room and yelled at her. He “rip[ ped]

the dressing off [her] abdonmen” with such force that she was

*Dr. Johnson” is an assunmed name used at Suburban’s request to protect the
physician, who is not a litigant here.



sure he would tear the skin and the surgical staples hol ding her
i nci si on together.
From the nurses’ station, Dr. Bender wi tnessed Dr. Johnson’'s
outburst. A fellow physician attests that
Dr. Bender did not raise her voice. She

countered that she thought of herself as a
good physician, that M. Paradis was her

patient as well, and that she would continue
to see the patient. Dr. Bender then wal ked
away. She was firm in her response to Dr.

Johnson’ s verbal onslaught.

| have never seen Dr. Bender exhibit conduct

simlar to that of Dr. Johnson. As | stated

earlier, Dr. Bender is a good doctor who in

nmy experience has never conprom sed the care

of her patients.
Dr. Bender notified Dr. Kenner about the incident, and he
advi sed her to continue seeing the patient, but to refrain from
writing any orders.

Doctors Caldwell, Saia, and Kenner summoned Dr. Bender to

a nmeeting on Novenmber 25 in order to discuss the incident with

Dr. Johnson. Dr. Johnson refused to talk while Dr. Bender was

present, so she left, unwillingly, while he gave his version of
events. | medi ately after the neeting, however, Dr. Caldwell
prepared a sumuary stating that “in the patient’s room and | ater

on the nursing station” the “two physicians argued loudly wth
each other in the hearing of nursing staff, patients, and

visitors,” and that “both physicians had acted inappropriately



in having an argunentative outburst publically [sic] over these

issues and [the three senior physicians] so advised both

physi ci ans.” Dr. Caldwell contacted none of the wtnesses to
the incident — not even the patient — before he filed the
report. Neverthel ess, his report becane the official version

filed in Dr. Bender’'s QA file. A nurse’s note was al so placed
in the file, with Dr. Johnson’s nane redacted, that made it
appear that Dr. Bender was actually the ill-behaving physician.
Additionally, Dr. Kenner asked Dr. Bender not to file an
i ncident report because Dr. Johnson was already in trouble with
hi s departnment chairman. The hospital took no action to deny or
abridge Dr. Johnson’s privileges.®

On November 20, Suburban’s Credentials Conmittee net to
consider Dr. Bender’'s application for reappointnent. The
mnutes inply that the comittee agreed to recommend Dr.
Bender’'s reappointnent but voted to warn her that “any

subsequent problems would be reviewed imrediately and could

®Or. Mller, the chairman of the Medical Staff, distinguishes Dr. Johnson’s
behavi or fromthat of Dr. Bender:

Dr. Johnson has an entirely different pattern of

behavior. | amaware of it when he first cane onto the
hospital staff, he was very irascible and very
difficult, and he has continued to inprove as the years
have gone by. His behavior in contradiction to Dr.

Bender has shown a narked, steady inprovenent, and when
he is caught up having gone off the deep end, he has
i nsight, he says, yes, | screwed up, | was out of line
and that, | think, is a very significant difference
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result in termnation of her privileges.” On Decenber 1

however, the MEC, which included Dr. Rothstein and all menbers
of the Credentials Commttee, opined that, in light of the
official summary of the Dr. Johnson incident, Dr. Bender
“possibly was an inpaired physician.”’” Because the Medical Staff
chairman had doubts as to whether Dr. Bender was actually
inpaired and because hospital byl aws  enpower only the
Credentials Conmittee to order a psychiatric evaluation, Dr.
Bender’s application was ultimately remanded to Credentials.
Credentials pronptly ordered that she be evaluated at Suburban’s
expense by Dr. Wlliam Flynn, a Ceorgetown University
psychi atrist who treats inpaired physicians.

Dr. Flynn exam ned Dr. Bender on February 19, 1993. Before
the exam nation, Suburban transmtted to him a copy of her QA
file, including the material on the Dr. Johnson incident.
Suburban asked for Dr. Flynn’s help in changing, or at |[east
understanding, Dr. Bender’s behavior. Dr. Flynn found that,
al though Dr. Bender took seriously the potential threat to her
career that Suburban’s cancellation of her privileges would

pose,

"W note that the MEC net the same day that Dr. Rothstein wote his letters
to the Hospital Quality Inprovenent Conmittee justifying the Enmergency
Departnent’s care in the two cases about which Dr. Bender had rai sed questions.
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[wWhen we tried to discuss the overall
I npact of al | the instances and her
mani festation of a continuing inability to
recognize the reactions of others to her
behavi or she gave evidence that she did not
really “tune in to” other people s feelings
or responses. Al t hough the average person
would learn from such confrontations, it
appeared that Dr. Bender does not |earn and
that she becones so defensive she does not
allow herself to consider the information
being given her and therefore her behavior
does not change. She is not terribly
di sturbed by her Dbehavior, although the
possi bl e consequences have becone a concern.

In his report, Dr. Flynn referenced the incident wth Dr.
Johnson, |abeling Dr. Bender’s behavior then as “inappropriate.”
Dr. Flynn recommended that Dr. Bender be required to engage in
a course of psychotherapy “ained at insight and behavior
change,” to be nonitored by him or *“a simlar consultant who
woul d be in conmunication with Dr. Bender’s therapist and with
the Credential’s [sic] Commttee.” He conceded, however, that
she was not “inpaired” within the customary neaning of that
term Moreover, Dr. Flynn was informed at a hospital hearing,
see infra, that wtness reports showed that Dr. Bender’s
reaction to Dr. Johnson’s tantrum was quite restrained. The
fol | ow ng exchange occurred:

[ APPELLANT’ S COUNSEL]: Isn't it true
she did exactly that, she wal ked out?

[DR. FLYNN]: |Is that true? That is good.

12



In response to Dr. Flynn's report, and after hearing from
Dr. Bender and her personal psychiatrist, Dr. MIton datt, the
Credentials Conmttee approved a resolution on April 15 that Dr.
Bender be reappointed on the condition that she agree to
behavi oral counseling under Dr. Flynn's guidance. The MEC
ratified this recommendation, noting the “sheer nunber” of
incidents, and so inforned the Board of Trustees.

Dr. Bender contested the requirenment that she receive
behavi oral counseling, because of the harmit mght bring to her
prof essi onal standi ng. Cting Medical Staff Bylaws, she
requested a hearing, which allowed her privileges to continue
through the hospital’s fact-finding and review processes. A
heari ng panel including Doctors Antoni CGoral, John Eng, Richard
Pol | en, and Donal d Fontana was appoi nted. The hearing comrenced
on January 4, 1994, and it continued for eight evening sessions
spread over several nonths. The panel heard from Dr. Bender;
W t nesses supporting her; those w tnesses put on by the Medical
Staff, including nurses that Dr. Bender had intim dated; and Dr.
Rot hstein, who addressed Dr. Bender’s clashes w th Energency
Department personal. It also heard sone testinony regarding

possi ble discrimnation on the basis of gender and religion.?

8Conmenting that Dr. Bender asserted she was a victimof discrimnation as
a defense nmechanismto avoid addressing legitimte behavioral issues, the panel

(continued...)
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On January 26, 1995, the panel upheld the MEC s basic concl usion
that Dr. Bender nust undergo behavi oral counseling, finding that
the commttee had “perfornmed their functions exhaustively as to
Dr. Bender’s reappointnent application.” Dr. Pollen testified
at deposition that the panel had been inpressed by “the vol une
of conplaints and the severity of conplaints,” noting that,
al though sone incident reports seened trivial, “the whole is
bi gger than the sumof its parts.”® Dr. Pollen also averred that
Dr. Rothstein’s conplaints about Dr. Bender had been taken at
face value — “1 nean, this is the Chairman of the Departnent of
Emergency Medicine” — despite her wthin-channels inquiries
about the care received by some of her patients.

Meanwhi | e, because she believed she was being dealt wth

according to a different standard than her nmale coll eagues, Dr.

(...continued)

di sm ssed such allegations in its report. To be fair, however, it appears that
menbers of the panel nay have sought to suppress sonme of these issues during
testimony before the panel. For exanple, when Dr. Saia admitted that nale
physi ci ans were not always witten up for using foul |anguage, the panel chairman
sustai ned an objection to the |line of questioning, because “it does not speak to
the total issue . . . relevant to this case.” At another point, the chairman
sustai ned an objection to counsel’s questioning on the incident with Dr. Johnson
because it focused too much on that doctor’s behavior rather than the behavior
of Dr. Bender. The Maryland Conmi ssion on Hunan Rel ati ons, however, considered
such evidence when it issued its findings.

One of Dr. Bender’s witnesses, who was in practice with Dr. Pollen,
averred that he had for sone tinme before the hearing expressed a |ongstanding

dislike for her and nade negative coments about her. When deposed for this
case, Dr. Pollen testified that he was “very synpathetic with Dr. Bender” and
harbored “no negative feelings about her whatsoever.” W note, however, Dr.

Bender did not object to Dr. Pollen s selection as a nenber of the hearing panel.
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Bender filed gender discrimnation charges against Suburban with
the U S. Equal Enploynment OCpportunity Comm ssion (“EEOC’) and
the Maryl and Comm ssion on Human Relations in August 1993. As
the hearing panel was concluding its work, Suburban sought to
have those proceedings dism ssed and procured an agreenent wth
Dr. Bender contenplating full privileges in exchange for
di sm ssal and rel ease of those charges. Dr. Bender signed this
agreenment on April 4, 1995, but, when Suburban’s president
failed to execute it immediately,!® she withdrew her assent on
April 7 and refused to disnm ss her discrimnation clains.
On April 4, 1995, the MEC considered the hearing panel’s

report and not ed:

[ T] here have been no reports of behaviora

problens in the Hospital by Dr. Bender since

1992. Accordi ngly, the goal of the Medica

Staff Executive Committee which was to

I nprove Dr. Bender’ s behavi or in the

Hospital at this tine appears to have been

acconpl i shed.

[B]ased on the fact that there had been an

extended period of time without Dr. Bender’s

having further problens, and that Dr. Bender

had made a conmitnment to avoid problens in

the future, it was not necessary to continue

to insist on behavioral counseling as a

condition to reappoi ntnent.

Any recommendation . . . should not in
any way be interpreted as a reversal of [the

A letter from Suburban’s president to Dr. Bender dated April 27, 1995,
offers her a fully signed agreenent already ratified by the Board of Trustees.
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committee’ s] earlier position or a rejection

of the recommendations which have been nade

by the Hearing Panel. Rather, it is a

recognition that through the review process,

Dr . Bender has apparently gained sone

awareness of the effect her conduct has on

others and developed a willingness to avoid

problens in the future.
The Commttee added, however, that “any further significant
incidents involving Dr. Bender’s behavior . . . should be dealt
with pronptly and further action, including termnation of
privileges, may be appropriate.”

On April 26, the Board of Trustees voted to reappoint Dr.
Bender w thout behavioral counseling, but only if she agreed to
confirm before May 1  her willingness to dismss the
di scrimnation clains. Dr. Bender failed to do so, and on My
2, after reconsideration of all case materials, the MEC
reinstated the requirenment for behavioral counseling. The only
thing that changed, we note, between the commttee’'s vote on
April 4 and its vote on May 2, was that Dr. Bender had deci ded
not to give up her legal clains against the hospital, as Dr.
Kenner so testified at deposition:

Q Ckay. So now the only thing that has
changed between April and May is whether
Dr . Bender did or did not sign that
agreement .

[ APPELLEE’ S COUNSEL]: | obj ect.

Q You can go ahead and answer it.
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A. Well, because it had great significance,
it had gr eat sort of psychol ogi ca

significance to ne. It nmeant to nme that she
really wasn't interested in changing, she
wasn't willing to make the conmm tnent. So

it had psychological inport to nme and |
t hi nk ot her menber s of t he Executi ve

Committee. It was, “There goes Carol again.
She’s off and ready to nmanipulate us in sone
ot her way.”

On Novenber 15, 1995, the Maryland Conm ssion on Human
Rel ati ons found probable cause that Suburban had discrimnated
agai nst Dr. Bender because she was a woman. Its findings were
based, inter alia, upon a review of other physicians’ QA files
and disciplinary histories and the statenents of other Suburban
physi ci ans. The Commi ssion found evidence that simlarly
situated mal e physicians were disciplined | ess severely than Dr.
Bender, if at all, when their conduct was simlar or even quite
wor se. Neither were they held to the sanme standard as Dr.
Bender for the renewal of privileges, even when there existed
significant patient care issues, which were not present in Dr.
Bender’ s case. Further, the investigation noted that simlarly
situated male physicians did not |ose privileges unless they

endangered patients or were already under psychiatric care.!!

Mt is possible to draw sone of the sanme conclusions from reading the
transcript of the hospital’s hearing. For exanple, during the hospital’s
heari ng, one physician testified that Suburban “had residents that we didn't
throw out of the program that were caught selling drugs, and witing
prescriptions. . . . | know doctors on the staff within the past two years that

(continued...)
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On February 21, 1996, the Board of Trustees took final
action, denying Dr. Bender’s reappointnent, after it reviewed
Dr. Flynn's report, the various reports and recommendations of
the Credentials and Medical Executive Committees, and the
findings of the anti-discrimnation agencies.?? The Board
justified its decision as foll ows:

[I]t was the consensus of a mgjority of the
Board of Trustees that Dr. Bender had a |ong
hi story of disruptive and abusive conduct in
the Hospital. Al t hough there had been no
recent episodes of disruptive conduct while
the peer review proceedi ngs had been
pending, it was felt that Dr. Bender did not
recogni ze and acknowl edge her disruptive
conduct and the significant inpact it had on
Hospital operations. Moreover, it was felt
that there was insufficient evidence that
such problens would not reoccur in the

future, particularly in light of Dr.
Bender’s refusal to obtain professiona
counseling to deal with her behavi or

probl ens as had been recomrended
The Board' s action was reported to the National Professional
Dat a Bank, where its presence would alert other hospitals where
Dr. Bender mght seek privileges to her problens at Suburban.

The Maryland Board of Physician Quality Assurance also received

(...continued)

have had mmjor felonies, and that are still here in the hospital.” Vari ous
witnesses also testified that abuse and “blue” language is relatively conmmon
among doctors —“If you cry every tinme some doctor screans at you, you' re going

to be in tears a lot.”

“The Board did not review the transcript of proceedings before the hearing
panel, nor did it examine Dr. Bender's QA file or the sunmary of incidents that
had been prepared.
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a report, investigated the case thoroughly, and concluded that
events warranted no action against Dr. Bender’s license.

As for the sex discrimnation clainms, both the State and
federal clainms ultimately failed because Dr. Bender was not an
enpl oyee of Suburban within the statutory definition and thus
did not qual i fy for protection agai nst enpl oynment
di scrim nation. The EEOC dism ssed Dr. Bender’s claim on July
3, 1995, and she challenged that finding in United States
District Court. See Bender v. Suburban Hosp., 998 F. Supp. 631
(D. Md.), aff’'d, 159 F.3d 186 (4!" Cir. 1998); see also 42 U.S. C
8 2000e-2(a)(1l) (“It shall be an unlawful enploynment practice
for an enployer . . . to fail or refuse to hire or to discharge
any individual, or otherwise to discrimnate against any
individual with respect to his conpensation, terns, conditions,
or privileges of enploynent, because of such individual’s race,
color, religion, sex, or national origin”). Likew se, her State
claim ultimately failed, despite favorable initial findings by
the Maryl and Human Rel ati ons Comm ssion. See Maryland Comrin on
Human Rel ations v. Suburban Hosp., 113 M. 62, 686 A 2d 706
(1996), vacated, 348 M. 413, 704 A 2d 445 (1998); see also M.
Code (1957, 1998 Repl. Vol., 1999 Cum Supp.), Art. 49B § 16
(“I't shall be an unlawful enploynent practice for an enpl oyer

[t]o fail or refuse to hire or to discharge any individual
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or otherwise to discrimnate against any individual wth respect
to his conpensation, terns, conditions, or privileges of
enpl oynent, because of such individual’s race, color, religion,
sex, age, national origin, mrital status, or disability
unrelated in nature and extent so as to reasonably preclude the
performance of the enploynent”). In the federal Title VII case,

Dr. Bender had joined comon l|law clains for defamation, breach

of contract, intentional inference with contractual relations,
and i ntenti onal interference wth prospective econom c
advant age. These clains were dismssed w thout prejudice, and

Dr. Bender filed the suit sub judice in the Crcuit Court for

Mont gomery County. After that court granted Suburban’s notions
for summary judgnment, Dr. Bender noted the present appeal.
Di scussi on

Dr. Bender presents in this action what may be a legitimte
gripe; to her msfortune, no legally cognizable neans of redress
exi sts. Each side’'s guided tour of the record extract and our
own exam nation of the sanme show that Dr. Bender put patient
wel fare above all else but often expressed her strong
preferences and opinions in ways that badly offended the
sensibilities of others. For this reason, sone staff persons
and reviewi ng physicians at Suburban Hospital may have harbored

personal aninus against Dr. Bender, and indeed, they m ght have
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held her to a higher standard of conportnent than that to which
they would hold a nmle physician. Clearly, her professional
reputation has suffered because of Suburban’s de-credentialing.
The HCQ A, however, severely constrains the courts’ ability to
grant relief.

This action is the nost recent of Dr. Bender’'s efforts to
obtain relief. Both the United States Court for the District
of Maryland and the Circuit Court for Mntgonery County
determined that federal and State enploynent discrimnation
statutes do not apply. See Bender, 159 F.3d at 190-91; Commin
on Human Rel ations, 113 M. App. at 91. Dr. Bender thus turned
to the common |aw, seeking to have a jury decide her cause in
contract and in tort. Congress has decided, however, that
charges of personal aninus or subjective bias —even that which
woul d be considered illegal in the context of enploynent — are
irrel evant when challenging a nedical peer review process, if
the reviewwng commttee otherwise acted wthin the HCQA s
guidelines for imunity. In its amcus brief, MdChi clains
that the HCQA inplies an affirmative duty to investigate and
consider allegations of discrimnation in order to satisfy its
standards for the granting of inmunity. In reply, MHA and,
arguing in the alternative, Suburban, claimthat, even if MedChi

is right, Miryland's own nedical review comrittee statutes,
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Maryl and Code (1981, 1994 Repl. Vol., 1999 Cum Supp.), 88 14-
501 & 14-504 of the Health COccupations Article, prohibit the use
of other physicians’ files related to the granting of privileges
in an investigation for the purpose of establishing a pattern of
discrimnation. W begin by addressing the issues raised by the

am cus curie briefs, which nust be resolved at the threshold,

then we turn to appellant’s questions presented.
I
The court below based its decision on its reading of the
HCQ A, which grants professional review ng bodies, their
menbers, staff, and contractors imunity from danmages for
prof essi onal review actions, including negative eval uations that

m ght affect clinical privileges. See § 11111(a); 8§ 11151(9).

| munity attaches if a professional review action is taken

(1) in the reasonable belief that the action
was in the furtherance of quality health
care,

(2) after a reasonable effort to obtain the
facts of the matter,

(3) after adequate notice and hearing
procedures are afforded to the physician
invol ved or after such other procedures as
are fair to the physician under t he
ci rcunst ances, and

(4) in the reasonable belief that the action
was warranted by the facts known after such
reasonable effort to obtain facts and after
neeti ng the requirenment of paragraph (3).

§ 11112(a).
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The HCQ A specifically exenpts from inmunity causes of
action under “any law of the United States or any State relating
to the civil rights of any person or persons, including the
Cvil R ghts Act of 1964, 42 U S.C. 8§ 2000e, et seq. and the
Civil Rights Acts, 42 USC § 1981, et seq.” In her
unsuccessful cases preceding the action sub judice, Dr. Bender

sued appellees under the Cvil Rights Act of 1964 and Maryl and
enpl oynment discrimnation statutes. Had her association wth
Suburban fallen within the statutory definition of enploynent,
t hese actions would have gone forward and Suburban’s reviewers
woul d not now enjoy imunity. MedChi argues that, in addition
to providing a specific exenption from imunity for certain
statutory causes of action, this clause inplies an affirmtive
duty for review conmttees to investigate fully, perhaps wth
even (greater vigor than the normal fact-finding process, any
all egations of discrimnation a physician mght present during
peer review. Because Dr. Bender was unable to find relief under
enpl oynent discrimnation statutes, MdChi stresses that “the
only place where she can present a case of sex discrimnation is
the peer review process nandated by HCQ A, " for “[t]here appears
to be no forum for a female physician, even one wth an
unassailable claim of sex discrimnation, to bring action

agai nst a Maryl and hospital.”
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We cannot, however, adopt the interpretation that MedChi
claims underlies the plain |anguage of the HCQ A Al t hough
MedChi’'s contention that a femal e physician has no freestanding
cause of action for sex discrimnation against a hospital that
denies her privileges may be true and, if so, is troubling
indeed, this Court’s proper role does not enconpass filling
those voids that the legislature left unfilled in derogation of
clear statutory |anguage. To be sure, the HCQ A was intended to
exclude from inmmunity those parties who illegally discrimnate
agai nst other physicians or seek to suppress conpetition,!® and
Congress included specific statutory provisions intended to
address those policy goals. As a state court, however, we are
chary of overreaching clearly expressed congressional intent,
especially when federal courts thus far have been unwilling to
do so.

Federal and Maryland cases support our position that the
HCQA entitled Dr. Bender’s case to reasonable but not

hei ghtened scrutiny, regardless of the accusations of wong-

BRepresentative Waxman, a principal sponsor of the Act, stated: *“The
i munity provisions have been restricted so as to not protect illegitimte
actions taken under the guise of furthering the quality of health care. Actions
that violate civil rights laws or actions that are really taken for anti-
conpetitive purposes will not be protected under this bill.” 141 Cong. Rec.
HO9957 (Daily Ed. COct. 14, 1986).
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doi ng she nmde.'* Under the HCQ A, the review ng body nust neet
a standard of objective reasonabl eness, based upon the totality
of the circunstances, Pam ntuan v. Nanticoke Mem Hosp., 192
F.3d 378, 389 (3d Cr. 1999); Inperial v. Suburban Hosp. Ass’n,
37 F.3d 1026, 1030 (4'" Cir. 1994); Goodwich v. Sinai Hosp. of
Baltinmore, Inc., 343 md. 185, 208, 680 A 2d 1067 (1996), and not
on a subjective standard of good faith.'® Austin v. MNanara
979 F.2d 728, 734 (9'" GCir. 1992) (citing legislative history of
§ 11112(a)). hj ective reasonabl eness does not inply that the
peer review conmttee’'s process is perfect or even correct in
every respect. See, e.g., Inperial, 37 F.3d at 1030 (“even if
| nperial could show that these doctors reached an incorrect
conclusion on a particular nedical issue because of a lack of
understanding, that does not neet the burden of contradicting
the existence of a reasonable belief that they were furthering

health care quality in participating in the peer review

“Section 111, infra, will apply this standard to the instant facts.
®The | egislative history expl ains:

Initially, the Comittee considered a “good faith”
standard for professional review actions. In response
to concerns that “good faith” mght be msinterpreted as
requiring only a test of the subjective state of mnd of
the physicians conducting the professional revi ew
action, the Conmittee changed to a nore objective
“reasonabl e belief” standard.

H R Rep. No. 99-903, at 10 (1986), reprinted in 1986 U S.C.C. A N. 6287, 6392-93.
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process”); Perez v. Pottstown Mem Hosp., No. ClIV. 97-3334, 1998
W. 464916, at *10 (E.D. Pa. Aug. 3, 1998) (“The court is m ndful
that ‘[p]laintiff is entitled to a reasonable investigation
under the [HCQA], not a perfect investigation.’”) (quoting

Skl aroff v. Allegheny Health Educ. Research Found., No. Gv. A
95-4758, 1996 W 383137, at *8 (E.D. Pa. July 8, 1996)
(citations and internal quotation marks omtted), aff’'d, 118
F.3d 1578 (3d Cr. 1997)), aff’'d, 210 F.3d 353 (3d Cr. 2000);
Goodwi ch, 43 M. at 212. Instead, the sole issue here is

whet her the basis for Suburban’s challenged professional review

action is in the main sufficient. See Brader v. Allegheny Gen.
Hosp., 167 F.3d 832 (3d Gr. 1999). The objective
reasonabl eness standard is thus satisfied “'if the reviewers,

with the information available to them at the tinme of the
pr of essi onal review action, would reasonably have concluded that
their actions would restrict inconpetent behavior or would
protect patients.’” Mithews v. Lancaster Gen. Hosp., 87 F.3d
624, 635 (3d Cr. 1996) (quoting H R Rep. No. 99-903, at 10).
As |long as Suburban’s peer review bodies had enough information
to justify the denial of her reappointnent, it is irrelevant to
this case whether Suburban’s peer reviewers personally disliked
Dr. Bender, sought to retaliate against her for criticizing the
quality of care that other providers had given her patients,
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reneged on a not-yet-executed settlenent agreenent, or even
seenmed to hold her to a higher standard of conportnment than sone
of her male colleagues. See Pam ntuan, 192 F.3d at 378
(hospital imrune despite sone evidence of racial discrimnation
against Filipino physician, the failure of peer reviewers to
discipline simlarly situated white physicians and the hearing
panel’s failure to conpare disciplined physician’s records to
t hose of other physicians); see al so Sugarbaker v. SSM Health
Care, 190 F.3d 905, 914 (8™ Cir. 1999) (“In the HCQ A imunity
context, the circuits that have considered the issue all agree
that the subjective bias or bad faith notives of the peer
reviewers is irrelevant.”), cert. denied, 120 S. C. 980 (2000);
accord Brader, 167 F.3d at 840 (for the 3d Circuit); Mathews, 87
F.3d at 635 (sane); Bryan v. Janmes E. Holnmes Reg. Med. Cir., 33
F.3d 1318, 1335 (11t Cir. 1994), cert. denied, 514 U S 1019,
115 S. C&. 1363 (1995); Austin, 979 F.2d at 734 (for the 9th
Crcuit).

MedChi argues that Suburban deliberately suppressed Dr.
Bender’s discrimnation clains and overrode her efforts to have
peer reviewers conpare her file to the files of simlarly
situated nmale physicians. This claim is not entirely true.
Al though the record shows that the hearing conmttee chairnman
sustained objections to Dr. Bender’s attenpts to introduce sone
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testinony regarding the behavior of other physicians, see supra
note 8, considerable testinony was allowed, overruling the
obj ections of the Medical Staff’s counsel.!® Moreover, the Board
of Trustees, which nmade the final determnation on Dr. Bender’s
privileges, took into account the probable cause findings of the
Maryl and Conmi ssion on Human Relations.!” W also note that the
cases Dr. Bender cites fail to support her proposition that the

hospital was obligated as part of the peer review process to

®Hearing transcripts show, for exanple, that the chairman allowed Dr. Saia
to testify that nale physicians were not always witten up for using blue

| anguage. Likewi se, a female physician testified that, “if [a wonman physi ci an]
pul | ed off some of the stuff that sonme of the attendings pulled off, [she] would
be fired on the spot.” An energency room clerk noted that other physicians

sonmeti nes used rough or abusive |anguage, and a representative of the American
Medi cal Associ ati on addressed matters of gender equality.

The hearing panel addressed this testinony in its report and concl uded,
based on the testinbny of wi tnesses and the docunmentation, that discrimnation
was not an issue in the case of Dr. Bender. Although the panel did not deny that
gender equality issues exist at the hospital, it concluded that Dr. Bender used
accusations of discrimnation as a shield against having to address real
behavi oral issues:

Havi ng hear d t he W t nesses and revi ewed t he
docunentati on, the Hearing Conmittee finds no basis for
those allegations. Asserting she was the object of
discrimnation by others is an exanple of one of Dr.
Bender’'s reactions to criticism referred to in our
finding of Fact Novenber 6. The fact that Dr. Bender’'s
of fensi ve behavior is often directed toward or in the
presence of nale staff nmenbers was noted by the Hearing
Commi tt ee.

"We note again, however, that the courts eventually deternined that Dr.
Bender’'s pleadings failed to show a cause of action for discrinnation. See
Bender, 159 F.3d at 186; Commin on Hunman Rel ations, 113 M. App. at 62; cf.
Nerenberg v. RICA 131 MI. App. 646, 683, 750 A 2d 655 (2000) (an EEOC “Probabl e
Cause Determination nerely creates a colorable issue for litigation,” but “[e]ven
when the EEOC finds probable cause and issues a right-to-sue letter, sumary
j udgnment may be appropriate”).
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consider the QA records of all simlarly situated nale
physi ci ans. These cases go to the non-privileged nature of such
records under the HCQ A for clainms covered by that act’'s civi

ri ghts exception. Conversely, they do not create an absolute
requi rement that such evidence nust always be considered in the
face of allegations of discrimnation. See Johnson v. Nyack
Hosp., 169 F.R D. 550, 559-61 (S.D.N.Y. 1996) (for federal
racial discrimnation action based on hospital’'s failure to
reinstate African-Anerican surgeon, no federal privilege applies
to peer review materials); LeMasters v. Christ Hosp., 791 F.
Supp. 188, 189-92 (S.D. Chio 1991) (federal law of privilege,
i.e., no privilege exists, applies to peer review materials in
sex discrimnation case, even if such materials wuld be
privileged under Chio law); Dorsten v. Lapeer County Gen. Hosp.

88 F.R D. 583, 586 (E.D. Mch. 1980) (federal Iaw of privilege
applies to peer review materials in sex discrimnation case,
even if such materials would be privileged under M chigan |aw).
On the other hand, in Pam ntuan, 192 F.3d at 389, which bears a
striking simlarity to the instant case, the Third Crcuit held
that the gathering of evidence from other doctors’ records was
not necessary to fulfill the requirenment for reasonable fact-

gat hering when a disciplined physician clained racial and ethnic
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di scrim nation. W thus reject MedChi’s interpretation of
Subur ban’s duties under the HCQ A

Because the HCQ A did not require Suburban’s peer reviewers
to focus on Dr. Bender’s discrinmnation claim or exanne the QA
files of simlarly situated nmale physicians, we need not fully
expound upon the theory raised by the MHA and Suburban regarding
the imunity and confidentiality requirenments of sections 14-

501'® and 14-504% of the Health Cccupations Article.?° W note,

®Section 14-501 states in relevant part:

(d) (1) Except as otherwise provided in this section, the

proceedings, records, and files of a nedical review

conmittee are not discoverable and are not adnmissible in

evidence in any civil action. . . .

(e) Subsection (d)(1) of this section does not apply to:
(1) A civil action brought by a party to the
proceedi ngs of the nedical review comrittee who
claimse to be aggrieved by the decision of the
nmedi cal review comrittee; or
(2) Any record or docunent that is considered by
the medical review conmittee and that otherw se
woul d be subject to discovery and introduction
into evidence in a civil trial.

(f) A person shall have the inmmunity from liability

described under § 5-637 of the Courts and Judicia

Proceedings Article for any action as a menber of the

medi cal review committee or for giving information to,

participating in, or contributing to the function of the
nmedi cal review comrittee.

¥Section 14-504 grants civil immnity to a broad class of persons who
provide “information to any hospital, hospital nmedi cal staff, related
institution, or other health care facility, alternative health system
prof essional society, nedical school, or professional |icensing board” regarding
a physician. § 14-504(c).

®The WMHA labels this statute the “confidentiality statute.” Mor e
accurately, the short title of section 14-501 is “Medical Review Conmittees,” and
the section covers both confidentiality and civil imunity.
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however, that the IMHA stretches the statute. To be sure, the
immunity provided by Mryland’s statute mght in sone
circunstances exceed that provided by the HCQA  because
Maryland requires that reviewers act wunder a good faith
standard, rather than a standard of objective reasonabl eness.

See Md. Code (1973, 1998 Repl. Vol.), 8 5-637 of the Courts &
Judicial Proceedings Article.? Goodwi ch, 343 M. at 214,
affirnms our holding in Goodwi ch v. Sinai Hosp. of Baltinore, 103

Md. App. 341, 653 A 2d 541 (1995), that heightened inmmunity may
be possi bl e:

The standard under the Maryland statute is
different from that under Federal I aw.
Maryland |law requires that a nenber of a
review commttee act in good faith, whereas
Federal law, as noted, provides objective
standards of reasonabl eness. Al t hough the
State |law may thus appear to be inconsistent
wth the Federal law in that regard, it is
not necessarily so. 42 U S.C 8§ 11115(a)
provides that “nothing in this subchapter
shal | be construed as changi ng t he
[tabilities or immunities under |aw or as
preenpting or overriding any State |aw which

provi des i ncentives, i mmuni ties, or
protection for t hose engaged in a
pr of essi onal review action that is in

ZSection 5-637(b) provides:

A person who acts in good faith and within the scope of
the jurisdiction of a nmedical review comrittee is not
civilly liable for any action as a menber of the nedical
review comittee or for giving information to,
participating in, or contributing to the function of the
nmedi cal review comrittee.

31



addition to or greater than that provided by
this part.” (Enphasis added).

In practice, the State and Federa
statutes may co-exist. If a medical review
body’s actions are performed with nmalice,
but nonethel ess are deened to be objectively

reasonable, the body wll be immune under
Federal |aw, the lack of State imunity
because of the absence of good faith would
be immterial, for the Federal law would
govern. | f, however, the review actions are
not obj ectively r easonabl e, t her eby
providing no Federal immunity, the court

would then have to consider whether the
actions were nonetheless taken in good
faith, for, if they were, State imunity
m ght exi st.

The State law, in other words, may, in
some ci rcunst ances, provi de addi ti ona
immunity or protection to nedical review
bodi es. The State law is preenpted by the
Federal only to the extent that it provides
less immnity than the Federal, not to the
extent it provides nore.

ld. at 355 (citations omitted) (enphasis in original). Imunity
under Maryland’s statute, if granted, extends to all civil
liability, see 8 14-501(f), and not just to damages |ike the
HCQ A See 42 U.S.C. 8§ 11111(a); see also Inperial, 37 F.3d at
1031- 32. Addi tionally, Maryland’s statute blankets “the
proceedi ngs, records, and files” of nedical review commttees
with confidentiality by rendering such information non-

di scoverabl e and inadm ssible in evidence. § 14-501(d)(1).
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Because the instant case seens to us “[a] civil action
brought by a party to the proceedings of the nedical review
commttee who clains to be aggrieved by the decision of the
nmedi cal review conmttee,” 8§ 14-501(e)(1), Suburban’s records
for Dr. Bender m ght have been discoverable and immunity m ght
not attach if the HCQ A did not govern the outconme of this case.
See Brem v. DeCarlo, Lyon, Hearn & Pazourek, 162 F.R D. 94, 97
(D. wMd. 1995) (exception under section 14-501(e)(1) controls
only when physician who is the subject of a peer review action
has been aggrieved by that action). Dr. Bender, of course,
woul d have been required to establish bad faith on the part of
the reviewers. 8 14-501(f). Furthernore, we believe that State
and federal immnity and State confidentiality provisions,
al though inportant to protect the public from inconpetent
practitioners, cannot be wused to shield persons who would
perpetuate truly unlawf ul conduct under the guise of
pr of essi onal di sci pline. Cf. Unnamed Physician v. Committee on
Med. Di sci pline, 285 M. 1, 13, 400 A 2d 396 (1979)
(confidentiality statute intended in part to “prevent outsiders,
such as fornmer patients, from getting mnutes and notes that
relate solely to disciplinary proceedings,” for use in
mal practice cases), with Price v. Howard County Gen. Hosp., 950

F. Supp. 141, 143 (D. M. 1996) (finding Maryland nedical peer
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review privilege inapplicable in suit against hospital for

antitrust violations because “the Court nust balance the need

for discovery . : : against the policies behind state
privilege”). Wre this case a statutory action for
di scrim nati on, br ought under Title VI or ot her | aws
enconpassed within the «civil rights exceptions of section
11111(a), section 14-501(e) (1) m ght di ssol ve any

confidentiality for Dr. Bender’'s records, and arguably for the
records of simlarly situated male physicians. In such case,
t he reviewers mght lose immunity under section 14-501(f) if
Dr. Bender could prove that they acted in bad faith.22 W thus
reject the MJA's reading of Maryland's confidentiality and
immunity provisions for medical peer review activities.
I

Appellant’s first argunent is that the court erred by
entering summary judgnment, because she originally clainmd not
only noney danages, which are covered by HCQ A immnity, see 8§

11111(a) (1) (“the professional review body . . . shall not be

2ZVMHA woul d take issue with us in this regard, citing Pamintuan, 192 F.3d
at 378. W note that in Pam ntuan, the Third G rcuit held that Dr. Pam ntuan,
who sued for discrimnation under 42 U S.C § 1981, which prohibits racial
discrimnation in the making of public and private contracts, failed to counter
the hospital’s proffered non-discrimnatory reason for suspendi ng her privil eges.
Because Dr. Pamintuan’s discrimnation claim so failed at the outset, the
hospital prevailed on summary judgnent, and, having net the four-prong statutory
test, it enjoyed i munity under the HCQ A
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liable in damages”), but also injunctive relief. Injunctive and
declaratory relief are not covered by the Act.?® See Inperial,
37 F.3d at 1031 (“the actual protection given by the Act is
l[imted to damages liability”); Mthews, 883 F. Supp. at 1035
(“the Act does not provide immunity fromsuit or frominjunctive
or declaratory relief”). In response, Suburban argues, citing
Sugar baker and Inperial, that Dr. Bender abandoned her claimfor
injunctive relief because she failed to pursue that renedy with
suf ficient vigor. In cases simlar to the one sub judice, the
Fourth and Eighth Crcuits have applied an “active pursuit” test
requiring physicians (i) to nove for injunctive relief and (ii)
to press the issue after the defendants successfully assert
HCQ A as to damages, in order to maintain a claimfor injunctive
relief. Sugarbaker, 190 F.3d at 918; Inperial, 37 F.3d at 1031.
Dr. Bender, they argue, quoting Inperial, 37 F.3d at 1031,

“merely ‘prayed’” for an injunction” and did not “nove[ ] for

#The legislative history explains congressional rationale:

Initially, the Comrittee considered establishing a very
broad protection from suit for professional review
actions. |In response to concerns that such protection
nmght be abused and serve as a shield for anti-
conpetitive econonic actions under the guise of quality
controls, however, the Comrittee restricted the broad
protection. As redrafted, the bill now provides
protection only fromdamages in private action, and only
for proper peer review, as defined in the bill.

H R Rep. 99-903, at 9.
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injunctive relief or press[ ] the issue of injunctive relief
when ‘the vitality of the Conplaint, in its entirety, was put to
the test on an imunity defense.’”

Al t hough Suburban conveniently omts Dr. Bender’s conpliance
with the second prong of the active pursuit test,? they note
correctly that she failed the first prong.?® The docket shows no
motion for injunctive relief nor any effort to press that renedy
on the court, other than Dr. Bender’'s reference to her prayer
for relief in her Mtion in OQpposition of Summary Judgnent.
This reference, buried in a footnote on page 51, treats Dr.
Bender’s prayer alnost as an afterthought. W find that such
treatment hardly qualifies as active pursuit.

Dr. Bender also relies on Ishak v. Fallston Gen. Hosp. &

Nursing Cr., 50 M. App. 473, 438 A 2d 1369 (1982), a case we

#'n her Mermorandumin Qpposition to Mdtion for Summary Judgnent, Dr. Bender
states the foll ow ng:

In any event, even if defendants prevail under HCQ A,
the Court should still pernmit this case to go forward
based on Dr. Bender’'s claim for injunctive relief.
HCQ A does not bar clainms for injunctive relief . . . |
and “[i]n Maryland a court of equity nay properly grant
injunctive relief to protect a physician in his right to
treat his own patients in a hospital where its
constitution and by-laws accord himthat right "

Appel lant’s Mem Opp. Sunm J. at 51 n.38 (quoting Ishak v. Fallston Gen. Hosp.
& Nursing Ctr., 50 Md. App. 473, 479, 438 A 2d 1369 (1982)) (citations onitted).

®Even if Dr. Bender had continued to pursue her claim section 14-501(f)
of the Health Cccupations Article mght have barred it if Dr. Bender had been
unabl e to establish that Suburban’s peer reviewers had acted in bad faith.
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find inapposite. In Ishak, we held that a physician whose
hospi t al privileges were canceled in violation of t hat
hospital’s own bylaws was entitled to procedural due process
under those bylaws before being discharged. W held that the
court had the authority in equity to enjoin the hospital to
follow its byl aws. W gave the court the authority to use
injunctive relief to right the wongs inflicted by lack of
pr ocess. Here, Suburban made a long and intensive effort,
within the parameters of its own bylaws, to determ ne whether
Dr. Bender’s privileges should have been cancel ed. Lack of
process is nost assuredly not the issue. I ndeed, as the next
section shows, Dr. Bender’s efforts to assail Suburban’s process
fail, and thus no basis exists to justify remanding this action
to the trial court for injunctive action.
11

Dr. Bender’s claimreaches us on review of the trial court’s
grant of Suburban’s notion for summary judgnent on grounds that
the hospital enjoyed HCQA imunity. In Goodw ch, 343 M. at
185, the Court of Appeals had opportunity to examne the
interplay between the HCQ A and Maryland' s standard for summary
judgnment in a case at the sane procedural posture as the case
sub judice. Goodwi ch shows that Dr. Bender’s task as non-novant

was a daunting one.
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On summary judgnent, we exam ne whether the trial court’s
decision was legally correct. Id. at 204 (citing Hartford Ins.
Co. v. Mnor Inn, 335 M. 135, 144, 642 A 2d 219 (1994)).
Federal |aw governs our application of the HCQ A, but we follow
our own standards for summary judgnent, derived from Maryl and
Rule 2-501. 1d. at 205 (citing Rein v. Koons Ford, 318 M. 130,
147, 567 A.2d 101 (1989)). That rule states in relevant part,
“[t]he court shall enter judgnent in favor of or against the
nmoving party if the notion and response show that there is no
genuine dispute as to any material fact and that the party in
whose favor judgnent is entered is entitled to judgnent as a
matter of |aw.” Mi. Rule 2-501(e). The underlying purpose of
summary judgnent is “to determ ne whether a factual controversy
exists requiring a trial.” Goodwi ch, 343 MI. at 206 (citing
Hartford, 335 M. at 144). In making this determnation, the
trial judge does not weigh evidence as would a jury during a
trial. Id. (citing Anderson v. Liberty Lobby, Inc., 477 US
242, 249, 106 S. C. 2505, 2511 (1986)). I nstead, the court
determ nes whether the non-novant’s evidence, or inferences
deduci ble therefrom is sufficient to permt the trier of fact
to reach nore than one conclusion. [Id. at 207. |In civil cases
like this one, “the generation of a genuine dispute of materia

fact is . . . the equivalent of neeting a preponderance of the
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evi dence standard at trial.” | d. The proper summary judgnent
standard here is thus whether Dr. Bender produced sufficient
evidence of the existence of a genuine factual dispute over
Suburban’s entitlenent to qualified imunity under the HCQ A
See Bryan, 33 F.3d at 1333 (“*Mght a reasonable jury, view ng
the facts in the best light for [the plaintiff], conclude that
he has shown, by a preponderance of the evidence, that the
defendants’ actions are outside the scope of § 11112(a)? | f
not, the court should grant the defendant’s notion.”) (quoting
Austin, 979 F.2d at 734) (citations omtted). The HOQ A s
standards further raise the bar. The burden of proof that
Suburban failed to act in a way that assures its immunity falls
to Dr. Bender. The statute presunmes that the peer review
process was fair. See 8§ 11112(a) (“A professional review action
shall be presuned to have net the preceding standards necessary
for the protection set out in section 11111(a) of this title
unl ess the presunption is rebutted by a preponderance of the
evi dence.”); Sugarbaker, 190 F.3d at 912. Moreover, to be fair,
as we explain supra, Suburban’s review action only needed to be
objectively reasonable — i.e., the reviewers reasonably
concluded, in light of all the circunstances and based on all
information available to them that their actions would restrict

i nconpet ent behavior or otherwi se protect patients. See, e.g.,
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Brader, 167 F.3d at 840; WMathews, 87 F.3d at 635; Inperial, 37
F.3d at 1029.

Dr. Bender asserts that Suburban failed to reach the
statutory standard for inmmunity on three of the four conditions
requi red by section 11112(a). Failure to neet any one of these
four conditions precludes HCQA imunity. See Brown .
Presbyterian Healthcare Serv., 101 F.3d 1324, 1333 (10" Cr

1996). We address each of her argunents in turn.

A
Dr. Bender first asserts that Suburban failed to nake “a
reasonable effort to obtain the facts of the matter.” §
11112(a)(2). In doing so, she describes the proceedings as a

“Kaf kaesque process . . . designed to be . . . unreasonable .

and to pervert, rather than obtain, the facts” and directs
this Court’s attention to several characteristics of the peer
revi ew process, including:

i “w de open” physician QA files that
“anyone [coul d] use to cause trouble,”
including “to divert attention from the
witers’ own shortcomngs or to retaliate”
for a physician’s conplaints about another
provi der’s substandard care;

ii. failure of the Credentials Commttee to
i nvestigate whet her i nci dent reports,
including the altercation with Dr. Johnson

were correct and reasonably valid, before it
includes them as part of a pattern of
behavi oral incidents;
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iii. participation in the MEC review of the
credentials report by a conmttee nenber who
m ght have held personal aninus against Dr.
Bender ;

V. t he Credential s Conmittee’s
consultation with an outside psychiatrist,
Dr. Flynn, to determ ne whether Dr. Bender
suffered from inpairnment or could otherw se
benefit from behavi oral therapy;

V. t he Credential s Committee’s
consideration of Dr. Flynn' s concl usions;

Vi . consi deration by the hearing panel of
weak incident reports, i.e., Dr. Pollen’'s
assertion that the “docunents |ook pretty
anemc,” but that there “nust be nore behind
this than neets the eye”

vii. inclusion of a physician on the
hearing panel who was alleged to be biased
agai nst Dr. Bender; and

Viii. the MECs reliance on Dr. Flynn's
report and its reliance on “the sheer
nunber” of incidents in Dr. Bender’s file.

To be sure, the behavior of some of Suburban’s peer
reviewers |eaves sonething to be desired. Dr. Bender adduced
sone evidence that certain key persons in the process harbored
enmty against her, and Suburban’s open system of QA reporting
is rife for abuse. Under the HCQ A, however, the hospital’s
efforts to obtain the facts need not have been perfect, only
obj ectively reasonabl e. See Inperial, 37 F.3d at 1030; Perez,
1998 W 464916, at *10. When we consider the process in its

totality, we thus see a nulti-layered investigation |asting over
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three years, designed to review the facts available in Dr.
Bender's QA file; determ ne whether Dr. Bender suffered
i npai rment; and allow Dr. Bender to exam ne records, present her
own Wi tnesses, and question those persons who spoke agai nst her.

Starting at the top with the Board of Trustees, we note that
this body considered, anobng other things, the hearing panel’s
report and recommendat i ons; t he MEC s reports and
recommendations, including Dr. Flynn's report; Dr. Bender’s
signed settlenent agreenent and her letter withdrawing from that
agreenent; the findings of probable cause by the Mryland Human
Rel ati ons Comm ssion; and the dism ssal of charges by the EECC.
Dr. Bender and her attorney al so addressed the Board.

The MEC, before its My 2, 1995 vote reinstating the
requi renent for behavioral counseling, considered the follow ng
docunent s: the hearing panel’s report and recommendations; Dr.
Bender’'s signed settlenent agreenent; correspondence between
attorneys for Dr. Bender and for the hospital regarding the
settlenent agreenment; a letter fromthe hospital president dated
April 27, 1995, advising Dr. Bender that the Board had voted to
reappoi nt her wthout behavioral counseling if she dropped her
discrimnation actions; and a letter from Dr. Bender to the MEC
dated May 1, 1995, explaining why she would not drop the

di scrimnation cl ai nms.
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The Credentials Commttee, which nmade its recomendation to
the MEC after its April 15, 1993, special neeting, considered
Dr. Bender’'s QA file; her credentialing file; Dr. Flynn's
report; a report nade by Dr. Bender’s personal psychiatrist, Dr.
G att; and Dr. Bender’'s own statenents to the commttee.
Finally, over an eight-day period, the hearing panel heard the
testinony of nearly thirty wtnesses, including evidence of
purported gender-based disparate treatnent, see supra note 11,
and exam ned hundreds of pages of exhibits. Dr. Bender’s
counsel was present throughout the entire process.

Wen examned in its totality, the entire nmulti-step fact-
finding process neets or even exceeds the HCQA standard of
obj ective reasonabl eness. The process, perhaps not as perfect
or as inclusive as Dr. Bender would have |iked, provided the
reviewers wth enough data, including information about her
shortcom ngs, to reach an objectively reasonabl e decision. See
Goodw ch, 343 M. at 210; see also Brader, 167 F.3d at 841-42
(even if peer review report failed to exam ne every case and
contained errors, the process was reasonable where the ultimte
deci sions consi dered evidence besides the report, including that
which showed the surgeon to be a disruptive force at the
hospital who repeatedly exercised poor judgnent in his surgical,

teaching and personal interactions). The process also tracked
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with the Medical Staff Bylaws and was probably not significantly
different from processes used by other hospitals.

Because the fact-gathering was reasonable, Dr. Bender’s
present argunments regarding the review ng bodies’ weighing of
the evidence, specifically her concerns about the validity of
certain QA reports and Dr. Flynn's report, nust fail. It is not
the function of this Court wunder the HCQA to rewigh the
evi dence or substitute our judgnment for that of Suburban’s peer
review bodies. See, e.g., Bryan, 33 F.3d at 1337 (citing
Shahawy v. Harrison, 875 F.2d 1529, 1533 (11t Cr. 1989));
Manzetti v. Mercy Hosp., 741 A 2d 827, 833-34 (Pa. Commw. Ct.
1999). Furthernore, given the centrality of QA files in nedical
staff matters, we note that Suburban would have been rem ss
under the standard of objective reasonableness had it failed to
consider them although we are troubled that reports reflecting
personal aninmus mght go unverified or have such an extended
shelf life. W |ikew se observe that it would have been
unt hi nkable to allow the MEC to advance its assessnment that Dr.

Bender “possibly was an inpaired physician” wthout seeking an

evaluation from an outside expert. The reports Dr. Bender
chal | enges, nor eover , were not the only bases for the
prof essional review action, as she inplies in her brief. The

heari ng panel heard from alnost 30 |ive w tnesses, including Dr.
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Bender, about that physician’s conportnent. Counsel for both
Dr. Bender and the hospital submtted legal briefs to the pane
at the conclusion of the evidence. As Brader, 167 F.3d at 841
expl ai ns:

The relevant inquiry under § 11112(a)(2) is

“whether the totality of the process | eading

up to the Board s professional review action
evidenced a reasonable effort to

obtain the facts of the mtter.” Even
assuming a flaw in . . . J[one] report, we
reiterate that . . . [the] reports were not
the only sources on information wused in
reachi ng deci si ons about Brader’s
prof essional status. . . . The hearing
panels thenselves heard testinony from a
nunber of wtnesses, including individuals
the panels called independently. The

appellate review panel and the Board of
Directors had before them exhibits, briefs,
and reports, including those submtted by
Br ader .
Dr. Bender also conplains on appeal that evidence of sex

discrimnation failed to reach the appellate reviewers, i.e.

the Board of Trustees and the MEC, because only the report of
the hearing panel, and not its entire transcript, was reviewed
at the appellate |evel. This argunent also fails under the
standard of objective reasonabl eness. There is nothing
irregul ar about a high-level review ng body |eaving the detailed
fact-finding efforts to a |ower-|evel hearing panel or

comittee. As the record establishes, the work of the primry
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fact-gathering body, the hearing panel, was extraordinarily
det ai | ed.

Nor can Dr. Bender legitimately conplain that Suburban’s
peer reviewers acted in a biased fashion to “falsif[y] the
record in a way that poisoned the process.” Al t hough she
adduced sone evidence that Doctors Pollen of the hearing panel
and Rothstein of the MEC may have disliked her personally —
which is, we note, legally irrelevant, see Sugarbaker, 190 F. 3d
at 914 — the record shows no objection on her part regarding
their participation in the process and she thus waived the right
to object on appeal. See 8§ 11112(b) (“A health care entity is
deened to have net the adequate notice and hearing requirenent
of subsection (a)(3) of this section with respect to a physician
if the following conditions are nmet (or are waived voluntarily
by the physician) . . . .”) (enphasis added); Bryan, 33 F.3d at
1336 (“Bryan nade no cont enporaneous objections to the manner in
which the hearing procedures were conducted; section 11112(b)
explicitly provides that conpliance with its terns is not
required if the physician voluntarily waives them”). The record
shows, furthernore, that the hearing panel, from which the bulk
of its data comes, heard and considered a broad swath of
evidence, including the testinony of several wtnesses that were

strongly supportive of Dr. Bender. Dr. Bender’s own psychiatric
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expert testified regarding the report by Dr. Flynn of which she
is so critical.

As for the inaccurate official report on her altercation
with Dr. Johnson, it appears that the account was eventually
corrected before the panel. One nenber of the hearing panel
testified that the group gave little weight to the Johnson case,
because its nmenbers recognized that Dr. Johnson was at fault.
Utimtely, even Dr. Flynn cane to acknow edge that Dr. Bender’s
reaction to Dr. Johnson’ s outburst had been proper.

Signs that bias and aninus toward Dr. Bender affected
Suburban’s decision to cancel her privileges are indeed
troubling if they have substance; however, under the standard of
obj ective reasonableness, they are not fatal to Suburban’s
sumrary judgnent notion. See Pam ntuan, 192 F.3d at 378;

Sugar baker, 190 F.3d 905. W thus affirm the trial court’s

finding that Dr. Bender failed to establish a genuine issue of
material fact as to whether Suburban failed to neet the second
prong of the test to qualify for HCQ A i nmunity.
B
Dr. Bender next argues that Suburban failed to act in the
reasonabl e belief that its action was in furtherance of quality

health care. See 8§ 11112(a)(1). First, she argues that the

Trustees failed to examne Dr. Bender’s whole QA file, which in
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her opinion would have shown no incidents of abusiveness or
di sruptiveness after 1988. I nstead, she clains, they relied
only on the conclusions of subordinate commttees. She al so
| abels as wuntenable the Board' s reasoning that, wunless she
underwent behavioral counseling, its nmenbers could not be
assured that her future conduct would be unexceptional. Second,
Dr. Bender cites the Board's reversal on the subject of
behavi oral counseling between its April 26, 1995, neeting and
its final action on February 21, 1996. After the April 1995
neeting, the Board required only that Dr. Bender drop her
discrimnation clains against the hospital, and not that she
enter into counseling. The counseling requirenent, which had
been recomended by the MEC earlier, was reinstated at the tine
of the final vote. Dr. Bender argues that this “new
requi renent shows that the Board was truly notivated by its fear
of litigation rather than its concerns about quality health
care. Thi rd, she cont ends t hat “Subur ban’ s medi cal
establishment did not believe that the pervasive °‘behavioral’
characteristics of physicians who happened to be male . . . are
inimcal to quality health care,” and thus the Trustees could
not have reasonably believed that they were furthering quality

health care by canceling only those privileges belonging to Dr.

48



Bender and not the privileges of simlarly situated nale
physi ci ans.

That Dr. Bender takes to task the Trustees for failing to
examine her QA file, after she criticizes the MEC and
Credentials Commttee for relying too heavily upon the sane
file, deflates her first contention in our view She cannot
have it both ways. The record, noreover, shows no objections on
her part when those files were not used during the Trustees’
pr oceedi ngs. By failing to make a contenporaneous objection,
she waived her right to object on appeal. See § 11112(b);
Bryan, 33 F.3d at 1336.

As for the Board' s concern about whether Dr. Bender’s good
behavior during the review process would continue, the record
shows that its request for assurances was well wthin its
di scretion. A provider’s nental health problens can and do
affect the quality of patient care, and peer review boards have
hi storically had discretion to require physicians wth
behavi oral problenms or psychiatric illnesses such as drug
addiction or alcoholism to seek treatnent as a condition of
future enploynent. Although we may not substitute our judgnment
for that of the Board, see Bryan, 33 F.3d at 1337 (HCQ A grants
broad discretion to hospital boards and reinforces the courts’

tradition reluctance to substitute their judgnment for that of
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t he nedi cal professionals), Suburban adduced sufficient evidence
in our view to ascertain that Dr. Bender’s behavior nmade it
difficult for her to work with the nursing staff, which in turn
affected the quality of health care at the hospital. A nursing
manager, for exanple, testified at the hospital hearing that Dr.
Bender frightened sone nurses so badly that they hid when she
cane into the area:

[I]t was very comonly known, that you
really are wal king on egg shells around her,
and weren’'t quite sure when she would be
angry or when she would be cooperative with
that type of thing. It mde it very
difficult for nurses to care for their
patients basically, because you have to work
together, you know, nurses and physicians,
in a very collaborative effort, and it is
hard when people are afraid to call her, you
know, when she is on call or off hours, or
what ever, because you are not quite sure
what type of response you are going to get.

| think that anytinme you have soneone
that you can’'t comunicate wth, because

nur si ng and medi ci ne have to be
col | aborative, you have difficulty in that
area, it definitely inpacts patient care,
because you mght not want to call this

person, you might want to avoid doing that,
like you mght want the other shift to do
t hat .

An adm nistrator testified:

Again, this behavior, as | said, was for
Dr. Bender, it appears normal that Dr.
Bender, that was the way she responded to
the nurses, if things did not go the way she
t hought they should go.
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The way she would deal with it was, she
would start vyelling, and in the nurses
station and yelling at the nurses, that is
when she came on a unit, she wanted to know,
you know, who was taking care of her
patients, and she wanted that nurse to cone
and talk to her right away. So that was,
you know, a standard for Dr. Bender.

When Dr. Bender would bring a patient
into the hospital, and the patient would
work on that floor, the nurses did not I|ike
to take care of Dr. Bender’s patients,
because in the past, when they would take
care of it, they would becone burned out.
It was denoralizing to themto have her yell
at them to question what they did.

Dr. Bender’s second argunent, that the Board and MEC sinply
retaliated against her for backing out of the April 4, 1995,

Menmor andum of Agreenent and continuing to press her gender

discrimnation clains, is also specious. Evi dence of possible
retaliation or other ill notives is immterial wunder the
standard of objective reasonabl eness. See, e.g., Burney wv.

East. Ala. Med. Cr., 939 F. Supp. 1514, 1517-23 (MD. Ala.
1996) . The record, noreover, shows that the hospital reviewers
t ook action based on sufficient evidence and in the reasonable
belief that they were acting in furtherance of quality health
care. Menbers of the MEC reinstated the behavioral counseling
requi rement because they believed that Dr. Bender’s refusal to
budge from her hard-line position after the Board had extended

the olive branch showed that she was unwilling to change her
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behavior for the better. The Board reiterated this rationale in
its mnutes for February 21, 1996. Its interpretation of Dr.
Bender’'s actions, we note, falls in line with D. Flynn's
opinion that she failed to learn from her confrontations and
nmodi fy her behavior so that she could work cooperatively wth
her fellow health professionals.

Dr. Bender’s third argunent, that her reviewers acted in bad
faith with discrimnatory aninus and that she was treated
differently than simlarly situated male physicians, has been
treated extensively in Section | supra. W here reiterate our
conclusion that the HCQ A's standard of objective reasonabl eness
pr ecl udes us from giving her al | egati ons any speci al
signi ficance. For all three of her argunents on this point,
then, Dr. Bender failed to establish a genuine issue of materi al
fact as to whether Suburban failed to neet the first prong of
the test to qualify for HCQ A imunity, and we thus affirm

C

Dr. Bender also alleges generally that Suburban failed to
take action in the reasonable belief that such action was
warranted by the facts known after a reasonable effort to obtain
them See § 11112(a)(4). She adduced no specific proof to
support her argunent other than a general reference to her prior

argunents. We thus affirm the trial court’s finding that Dr.
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Bender failed to establish a genuine issue of material fact as
to whether Suburban failed to nmeet the fourth prong of the test
to qualify for HCQ A imunity.
Y
Finally, Dr. Bender argues that the trial court erred in

finding that Suburban’s Medical Staff Bylaws did not create an
enforceable contractual obligation when it granted partia
summary judgnent to the hospital. Article Il, Section C of the
byl aws, as ratified by the hospital’s Board of Trustees, states:

Medi cal St af f menber shi p, st at us, and

clinical privileges shall be granted or

denied without regard to sex, race, creed

color, handicap, or national origin or on

the basis of any other criteria unrelated to

the delivery of quality patient care in the

Hospi t al consistent wth the Hospital’'s

pur poses, needs, and capabilities.
The preceding I|anguage, Dr. Bender <clains, constitutes a
contract between Suburban and its physicians that those
physi ci ans cannot be renoved from the staff because of sex
di scrim nation.

Here again, Dr. Bender tries to do via the conmon |aw of

contracts what she failed to do in her enploynent discrimnation

cases. She reasons that because

HCQ A itself expressly provides that it does
not afford imunity for violations of the

civil rights laws . . . , [t]he issue of
discrimnation in this case is analogous to
di scrimnatory discharge of an enpl oyee. In
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application, the bylaw is physician-specific

and prom ses a definite and specific benefit

of protection agai nst di scrim natory

di schar ge.
This promse of a “definite and specific benefit” to the
i ndi vi dual physician, she argues, separates the facts sub judice
from other cases in Maryland s body of |aw on enpl oyee handbooks
and policy manuals where our courts have found such prom ses to
be non-specific statenments of policy or corporate aspirations.?®
Furthernore, physicians such as Dr. Bender are independent
contractors to the hospitals where they have privileges, see,
e.g., Bender, 159 F.3d at 188 (“a doctor with staff privileges
at a hospital is an independent contractor”); Clecek v. Inova

Health Sys. Serv., 115 F.3d 256, 261-62 (4" Cr. 1997)

(physician under contract to provide enmergency nedical services

*See, e.g., University of Baltinmore v. 1z, 123 Ml. App. 135, 716 A 2d 1107
(even though “collegiality” not |listed anbng contract or witten policy
considerations for the granting of tenure, the tenure process is inherently
subj ective and discretionary, and collegiality is a valid consideration,
inmpliedly enbodied within the listed criteria), cert. denied, 351 MI. 663, 719
A.2d 1107 (1998); MacG Il v. Blue Cross of M., 77 MI. App. 613, 551 A 2d 501
(witten personnel policies requiring inpartiality, posting of vacancies,
nondi scrim nation and affirmative action are aspirational statenents of policy
and not contractual, because they do not prom se any specific enployee a specific
and definite benefit), cert. denied, 315 MI. 692, 556 A 2d 673 (1989); see also
Ayers v. ARA Health Serv., Inc., 918 F. Supp. 143 (D. M. 1995) (handbook
statement that it was enployer’s policy to behave ethically was insufficient to
form basis for breach of contract claim; Ferragano v. Signet Bank/Ml., Cv. A
No. W\ 88-3333,1992 W. 219826, at *4 (D. Md. Mar. 17, 1992) (handbook provisions
promni si ng equal enployment opportunity do not formbasis for inplied contract);
Conkwri ght v. Westinghouse Elec. Corp., 739 F. Supp. 1006 (D. M. 1990) (handbook
pl edge of enploynment stability and fair treatment not binding on enployer,
because di scl ai mer statenment was added to handbook during enployee’'s tenure with
the conpany), aff’d, 933 F.2d 231 (4" Cr. 1991)
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at hospitals was independent contractor and not enployee), she
contends, and thus, the court incorrectly premsed its findings
upon Maryland’s common |law of contracts nodifying at-wll
enpl oynent .

W agree with the trial court, however, that the |anguage
of Suburban’s Medical Staff Bylaws is “aspirational and not
contractual and can’t be the subject of a breach of contract
suit.” Although Dr. Bender was not Suburban’s at-will enployee
we find no authority mandating that we apply any body of |aw
other than that pertaining to representations made in enployee
handbooks and sim | ar gui debooks. Reasoning by anal ogy, we thus
apply that body of law to the instant facts.

In Maryland, an enploynment relationship of indefinite term
is, with few exceptions, presuned to be at-will, term nable by
either party at any tinme. Adler v. Anmerican Standard Corp., 291
Md. 31, 35, 432 A 2d 464 (1981). W recognize a limted
exception to at-will enploynent for enployer policy statenents,
such as those found in handbooks and on applications, *“when,
with know edge of their existence, enployees start or continue
to work for the enployer.” Dahl v. Brunswick Corp., 277 M. 471,
476, 356 A . 2d 221 (1976) (holding that severance pay policy was
part of enploynent contract). Nevert hel ess, we have refused to

find enploynent contracts where an express disclainmer was
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i ncluded, see Fournier v. United States Fidelity & Guar. Co., 82
Md. App. 31, 42-42, 569 A 2d 1299, cert. denied, 319 M. 581

573 A 2d 1337 (1990), or where the enployer’s publication nade
only general statenments of policy that could not be applied to
specific enployees. See, e.g., MacG Il v. Blue Cross of M., 77
Md. App. 613, 618-19, 551 A 2d 501, cert. denied, 315 M. 692,
556 A . 2d 673 (1989). Under Staggs v. Blue Cross of M., 61 M.
381, 392, 486 A 2d 798 (1985), promses wth potentially
enforceable specificity include statenments “affording post-
term nation benefits, such as severance pay, and those affording
pre-termi nation benefits, such as requiring that term nation be
for cause or setting forth a prerequisite nechanism for
rehabilitating a deficient enployee.” On the other hand, an
enpl oyer’s promses of “the opportunity to apply for vacant
positions . . . and its conmtnent to fill those vacancies wth
the nost qualified applicant, consistent with the |aw, fairness,
and its expressed intention to take affirmative action” are not
contractual undertakings under our law. MacGIIl, 77 M. App. at
619. The anti-discrimnation |anguage in the Mdical Staff
Bylaws clearly falls into the latter category of prom ses, and

we hold that it bound Suburban only in the noral sense.?’

ZEven if the bylaw |anguage were otherwi se binding, we note that HCQ A
(continued...)
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In sumary, Dr. Bender’s appeal fails not for want of a
wong but for want of a cause of action that would take this
matter outside of the scope of the HCQ A where the instant facts
m ght withstand a notion for summary judgnent. Dr. Bender has
paid a price exceeding that which one mght expect to pay for
uttering (or even screamng) msdirected obscenities. | t
appears that sone peevish individuals may have set their sights
on running Dr. Bender out of the hospital. As reprehensible as
some of their actions m ght have been, they succeed as a matter
of Iaw. O course, Dr. Bender’'s own strategic mscalculation
al so played a part in her loss of hospital privileges. W note
that, had she dropped her discrimnation suits while the
hospital’s offer was on the table, she m ght have nmintai ned her
privil eges.

Neverthel ess, as both federal and State courts decided in
the early enploynment discrimnation cases, the facts sub judice
fall outside of that body of |aw Dr. Bender’s comon | aw
causes of action are a litigator’s “Plan B"; to her m sfortune,

they bring the HCQ A into play. Although that statute voices a

(...continued)

woul d provide immnity for Suburban on the contract lawclaim See, e.g., Bryan,
33 F.3d at 1331 (hospital entitled to HCQ A inmunity on disciplined physician's
breach of contract clain).
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clear exception for Title VII cases, we will not stretch that
exception to cover comon law clains, even if sonme of the
evidence arguably shows subtle gender discrimnation. The
coverage of federal statutes is not ours to expand and, thus,
the trial court was bound by the HCQ A s general standards for
overcomng imunity. Wen we examne the trial court’s analysis
of the evidence in light of these standards and the interpreting
cases, we conclude that the court did not err when it granted

summary judgnent in favor of Suburban.
JUDGVENT AFFI RMVED.

COSTS TO BE PAI D BY
APPELLANT.
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