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Beretta U S.A Corp. (“Beretta”), appellant, appeals from an
order of the Grcuit Court for Prince George’'s County affirmng a
deci sion of the Prince George’'s County Human Rel ati ons Conmi ssion
(the “Comm ssion”). The Comm ssion found that appellant illegally
di scharged Peter Santos, appellee,! in retaliation for a conplaint
filed with the Comm ssion by M. Santos, in which M. Santos
claimed that Beretta had discrimnated against him The Conm ssion
ordered Beretta to cease and desist fromsuch conduct and awar ded
appel l ee $37,690.80 in |ost wages and $20,000.00 in damages for
enbarrassnment and hum i ation. Beretta presents the follow ng
guestions for review, which we have rephrased and reordered:

| . Was the Commssion’s finding of retaliation
supported by substantial evidence?

1. Dd the Commssion err in awarding danmages for
hum | iation and enbarrassnent ?

[1l1. Did the Conm ssion violate its own rules when the

We observe that, in the Notice of Appeal, appellant
captioned this case as: “Petition of: Beretta U S A Corp. for
judicial review of the decision of the Prince George’s County
Human Rel ati ons Conm ssion in the case of: Peter Santos v.
Beretta U.S.A Corp.” Inits brief, however, Beretta did not
name the Comm ssion as the appellee. Instead, it refers to M.
Santos as the only appellee. The brief filed on M. Santos’s
behal f was submtted by the Prince George’s County attorney’s
office, but that office did not suggest that the action was
incorrectly captioned. Inits reply brief, Beretta suggests that
the Comm ssion is the actual appellee. Although it appears to us
that the Conm ssion should have been naned as the appellee, we
will refer to M. Santos as the appellee, just as the parties
have done.



Comm ssi on nmenbers who awar ded back pay and damages
did not participate in the hearings at which
testi nony was of fered?

At oral argunent, we raised, nostra sponte, the additiona
issue of whether we have jurisdiction to hear the appeal.
Thereafter, we granted the parties leave to file supplenental
menoranda on the jurisdictional issue; appellant filed a
suppl enent al nmenorandum but appellee did not.

For the reasons that follow, we shall vacate, in part, the

order of the circuit court, and remand for further proceedi ngs.

Factual Background

Beretta manufactures firearns at a plant in Accokeek,
Maryl and. The machine factory at the plant has four major |ines:
the frame line, the barrel line, the small parts line, and the
slide Iline. Qperators on each line are supervised by set-up
peopl e, who function as the |iaisons between the operators and the
managers. I n addition, set-up people are responsible for making
adjustnments to the machines on each of the lines, changing the
cutting tools on the machines, and gauging the parts that are
produced by the machines to ensure that they are within acceptable
tol erance | evel s.

M. Santos was hired in August 1987, and he becane a set-up



person on the frame line in April 1991.2 On Decenber 11, 1991,
appellee filed a <conplaint with the Comm ssion, alleging
di scrimnation based on race (black) and national origin (Puerto
Rican). As a result of conciliation, appellant and appel |l ee signed
a settlenment agreenent, which was ratified by the Conm ssion on
February 24, 1992. Approximately two nonths later, on April 29,
1992, appellant term nated appell ee.

The events that pronpted appellee’s discharge are hotly
di sput ed. Appel l ant contends that on April 29, 1992, appellee
yelled at Ceo Hall, a machi ne operator on the frame |ine who had
conpl ai ned to appellee that her machine was producing parts that
were not within acceptable tolerance limts. As a result of this
confrontation, appellant argues that Hall burst into tears and
i medi ately conplained to the operations manager, Tom Val orose.
According to appellant, M. Santos had ordered Hall to continue
operating the machi ne even though it was produci ng nonconform ng
parts. Consequently, Valorose fired appellee that day “for poor
j ob performance,” which Val orose explained as Santos’s inability to
deal with the operators and to “solve, diagnose, and correct
probl ens.”

On April 29, 1992, the day M. Santos was discharged from

2Appel l ant states that this is the second tine that M.
Sant os becane a set-up person on the frane line. According to
appellant, M. Santos was transferred back to the frane line in
April 1991 because he believed that he was skilled in the
equi pnrent on that |ine and because of his prior experience there.
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appellant’s enploy, he filed a conplaint with the Comm ssion
alleging that his termnation was in retaliation for filing the
earlier conplaint in Decenber 1991. Beretta denied appellee’s
all egation and, instead, maintained that M. Santos had been
termnated for cause. Accordingly, the Comm ssion investigated M.
Santos’s claim Thereafter, on January 14, 1994, the Comm ssion
found that there was reasonable cause to believe that appellant
term nated appellee in retaliation for having filed the Decenber
11, 1991, conplaint. On April 7, 1994, the Conm ssion
unsuccessfully attenpted to conciliate the dispute.

After the reasonable cause determ nation, Beretta answered
appel l ee’s conplaint. Beretta asserted that Prince George’ s County
Code 8§ 2-195.01, which authorizes the Conm ssion to order damages
for humliation and enbarrassnment, 1is unconstitutional on the
grounds that (1) it violates Ml. Const. Art. XI-A;, (2) it violates
t he Express Powers Act, MI. Code (1957, 1996, Repl. Vol., 1997 Cum
Supp.), Art. 25A; (3) it conflicts with general State law, (4) it
is not local law, (5) it is an unlawful delegation of judicial
power to an adm nistrative agency; and (6) it violates Beretta's
right to a jury trial. On April 25, 1994, the case was certified
for public hearing before a three-nenber panel of the Comm ssion.?

Bet ween Cctober 1994 and February 1996, the hearing panel held

%Prince George’'s County Code § 2-187(a) provides that the
Comm ssi on shall be conposed of 13 nmenbers. They are appointed
by the County Executive and confirnmed by the County Council.
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seven days of public hearings.* After the fifth hearing on
February 7, 1995, two of the three comm ssioners on the hearing
panel were replaced. In an undated report, the hearing panel

conmposed of the three conmm ssioners who were in place for the final
two hearing dates, issued its findings of fact. In an order dated
June 24, 1996, the Conm ssion adopted the hearing panel’s report.
The hearing panel’s report, which acconpanied the Comm ssion’s

order, stated, in pertinent part:

Fi ndi ngs

Testinony presented to the Conm ssion revealed that a
causal link existed between the filing of the
discrimnation conplaint by [M. Santos] and [M.
Santos’s] termnation. The Comm ssion finds that [M.
Santos’s] charge is valid on the basis of retaliation
di scrim nation.

Exhi bits and testinony presented at the hearings reveal ed
t hat enpl oyee skills and work performance are revi ewed
annually at Baretta [sic]. [M. Santos’s] performance
appraisals from 1987 to 1990 were very good and
excellent. The appraisals presented were witten while
[ M. Santos] was under the supervision of several people.

[ M. Santos’s] performance apprai sals began to change in
1991. The appraisals reflected an overall eval uation of
“fair” as opposed to “very good” and excellent.
Testinony and enploynent records reflected that [M.
Santos] was assigned to a new supervisor. Once [M.
Santos] filed a discrimnation charge in 1991, he was
transferred to a different position and not provided with
training. This seened to be a set-up for failure. The
Comm ssion found that retaliation was the reason the

“Hearings were held on the follow ng dates: COctober 5,
1994; Decenber 9, 1994; Decenber 10, 1994; February 6, 1995;
February 7, 1995; Decenber 19, 1995; and February 6, 1996. The
heari ng on October 5, 1994, was limted to scheduling, and no
testi nony was received.



conplainant was reassigned to a different position
wi t hout training. The Comm ssion found that this nove
was intended to create a performance problem for M.
Sant os.

[Beretta] alleges that [M. Santos] was term nated for
poor performance and poor problem solving skills.
According to Baretta's [sic] performance criteria, poor
performance invol ves rel ationships with other operators
and the inability to solve problens. Testinony presented
by Baretta's [sic] operations manager, Tom Vallrose [sic]
reveals that [M. Santos] was fired because he failed to
listen and knowi ngly ordered an enployer [sic] to run bad
parts. The Conm ssion found that other enpl oyees had run
bad parts but had only been repri manded, not term nated.

Additionally, the Operations Manager questioned [M.
Santos’s] relationship with other operators based on [ M.
Santos’s] alleged treatnent of a specific enployee, Ceo
Hall. M. Vallrose believed that M. Santos’ treatnent
of Ms. Hall caused her to burst into tears .

[Beretta] states that M. Santos was term nated because
he was unable to gauge Ms. Hall’s machine properly.
Whet her M. Santos could fix the machine was never
determ ned because [M. Santos] was never given the
chance to repair the machine. Even if [M. Santos] had
been given a chance to repair the machine, [M. Santos]
isn’t a machinist and wasn’t trained to repair machines.
Additionally, the machine in question had a repair
request |odged by [M. Santos] |ess than a week before
the termnation. However, at the tine of the incident,
t he machi ne had not been repaired. This repair request
| eads the Comm ssion to believe that nmachine error rather
t han human error caused bad parts to be produced.

Concl usi ons

The Comm ssion finds that [M. Santos’s] charge is valid
on the basis of retaliation discrimnation. [Beretta’ s]
action in firing [M. Santos] was a direct retaliation
for the claimof discrimnation filed by [M. Santos] in
Decenber  1991. It s also apparent that the
preponderance of the evidence of record supports the
conclusion that [M. Santos] sustained his burden of
showi ng that the firing was the result of retaliation.

As a result of the aforenenti oned, the Comm ssion found



for [M. Santos].

Deci si on

The Comm ssion finds that [M. Santos] has suffered
enbarrassnent, humliation and a |oss of wages. The
Comm ssi on recommends that a partial re-hearing be held
to determ ne damages to [ M. Santos].

The Commi ssion orders that [Beretta] cease and desi st
fromthis type of conduct in the future.

On  July 24, 1996, appel | ant filed a notion for
reconsi deration, asserting, inter alia, that Prince George’s County
Code § 2-195.01, which authorizes damages for humliation and
enbarrassnment, conflicts with Md. Code (1957, 1994 Repl. Vol.),
Art. 49B, 8§ 11(e), which limts nonetary relief for enploynment
discrimnation to back pay. On July 31, 1996, the Conm ssion
issued a notice to the parties announcing that the partial

reheari ng on damages woul d be hel d on August 26, 1996. The notice

stated, in part: “Each party will have 30 mnutes to present | egal
arguenent [sic] limted to the evidence and testinony of record
only to the full Comm ssion.” The partial rehearing was

conduct ed by six conmm ssioners, none of whomtook part in the prior
pr oceedi ngs. At the rehearing, appellant asserted that the
Comm ssion “should have held a conplete rehearing on the entire
matter.” Appellant’s counsel also presented argunent on the issue
of back pay and danmages. In addition, appellant reiterated its
challenges to the validity of Prince CGeorge’s County Code § 2-
195. 01.



At sonme point after the partial rehearing, the Conm ssion
issued a “Decision and Order After Partial Re-Hearing” (the
“Decision”). Although the Decision is undated, the record contains
a date stanped copy indicating that it was “recei ved” on Cctober
16, 1996. The Decision incorporated the hearing panel’s earlier
findings and included, in pertinent part, the follow ng additional
findings as a result of the August 26, 1996, partial rehearing:

After involuntary termnation from Beretta U S A
Corporation on April 29, 1992, [M. Santos] worked for
Kop Flex I, Kaydon Ring and Seal, Stanley Engineering,
and BPS where he earned an hourly rate bel ow the $14. 80
that he earned at Beretta. Evi dence showed that [M.
Santos] did not reach his previous salary of $14.80 per
hour until Septenber 26, 1994 when his salary at Kop Fl ex
| was raised to $14.81 per hour.

Exhibits 1, 2 and 3 (which were accepted into evidence
after review by [Beretta s counsel] who comented that
“they clarified the record”) indicated that [ M. Santos]
mtigated his damages when he received unenploynent
conpensation totaling $4,014.00 in 1992 and $669.00 in
1993. Damages were further mtigated by [M. Santos]
t hrough his enploynment. Exhibits 1, 2 and 3 indicated
that [M. Santos] earned $19,094.00 in 1992, $5,730.40 in
1993 and $12,866.40 in 1994. On Septenber 26, 1994, [M.
Santos] received a salary increase of $0.43 per hour
whi ch brought his inconme above the $14.80 hourly rate
that he received before his involuntary separation from
Beretta.

Evi dence also indicated that [M. Santos] experienced
enbarrassnment and humliation. [M. Santos] testified
feeling that he was robbed of his dignity and nanhood.
Additionally, he stated that his inability to pay his
bills caused a | ow self esteemand contributed to tension
between [ M. Santos] and his spouse.

The Conmi ssion then awarded M. Santos $37,690.80 for |ost wages
and $20, 000. 00 in damages for enbarrassnment and hum liation. The
order did not address appellant’s challenge to the validity of
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Prince George’s County Code 8§ 2-195.01.

Subsequently, appellant sought judicial review of the
Comm ssion’s order in the Grcuit Court for Prince George’'s County.
There, Beretta asserted that (1) the Commssion’s finding of
retaliation was not supported by substantial evidence; (2) appellee
failed to neet his burden of proof regarding back pay; (3) the
Comm ssion did not followits own rules in awardi ng back pay and
hum | iation and enbarrassnent damages; (4) the Conm ssion did not
explain its calculation of back pay; (5) the Conm ssion’s finding
of humliation and enbarrassnent was not supported by substanti al
evidence; and (6) the County Code provision permtting the award of
enbarrassnment and hum liation damages is unconstitutional. In an
order dated WMy 22, 1997, the circuit court affirmed the
Comm ssion’ s order.

Regardi ng appel l ant’ s argunent that the Comm ssion’s findings
were not supported by substantial evidence, the circuit court
st at ed:

The [Comm ssion’s] determnation that there existed
sufficient evidence to sustain conplainant’s all egations

of retaliation discrimnation was reasonabl e based upon

the facts before it. The [Comm ssion] found a causa

link between the filing of [M. Santos’s] first conpl aint

and his termnation, and [Beretta] was unable to provide

alegitimte justification for the dismssal. The record

is clear that [the Comm ssion’s] findings were based on

substanti al evidence.

[Berettal] fails to state any areas where the

[Comm ssion] failed to correctly apply the |aw

therefore, no basis exists upon which to overturn the

[ Conm ssion’s] decision. The [Conm ssion] investigated

the facts to determne if a violation of the Prince

CGeorge’s County Code had occurred, and such a violation
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was found.

In rejecting appellant’s argunent that M. Santos had fail ed
to neet his burden of proof regarding back pay and damages, the
court said:

[M. Santos], to establish a prima facie case, only
had to produce enough information to have allowed the
[Comm ssion] to infer that discrimnation occurred.
Texas Dept. of Community Affairs v. Burdine, 450 U S. 248
(1991). Conplainant net this burden by showi ng that his
performance eval uati ons were very good until 1991, when
the problens at issue started; through his testinony
about racial slurs and being switched to job tasks for
which he was not trained; and through corroborating
testinony by Patrick Butler about disparate treatnent
directed toward African Anericans.

(Emphasi s added). Further, the <court rejected appellant’s
chall enge to Prince George’s County Code 8§ 2-195.01, stating that
it did not conflict wth State |aw The court did not address
appel l ant’s argunent that the Comm ssion did not follow its own
rules in awarding back pay and humliation and enbarrassnent
damages.

We shall include additional facts in our discussion.

Di scussi on
l.

The Comm ssion’s Oder and Decision were the subject of
judicial reviewin the circuit court. As a threshold matter, we
nmust resol ve whether we have jurisdiction to entertain this appeal
froman adm nistrative agency of Prince CGeorge’s County. W raised

the jurisdictional 1issue because of our recent decision in
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Heal t hcare Strategies, Inc. v. Howard County Human Ri ghts Commi n,
117 Md. App. 349 (1997). In that case, we held that this Court
| acked jurisdiction to review the circuit court’s dism ssal of a
petition for judicial review of a decision of the Howard County
Human Ri ghts Conm ssi on.

The Court of Special Appeals is a court of I|imted
jurisdiction. Therefore, we may not hear every appeal that is
br ought before us. Heal thcare Strategies, 117 M. App. at 353.
Qur jurisdictionin this matter is |imted by Maryl and Code (1974,
1995 Repl. Vol.), 88 12-301 and 12-302 of the Courts and Judi ci al
Proceedings Article (“C. J.”). CJ. 8§ 12-301 provides:

Except as provided in 8§ 12-302 of this subtitle, a
party may appeal froma final judgnment entered in a civil

: case by a circuit court. The right of appea
exists froma final judgnent entered by a court in the
exercise of original, special, Ilimted, statutory

jurisdiction, unless in a particular case the right of
appeal is expressly denied by |aw

The pertinent exception is set forth in CJ. § 12-302(a)
whi ch states:

Unless a right to appeal is expressly granted by law, 8§

12- 301 does not permt an appeal froma final judgnment of

a court entered or nmade in the exercise of appellate

jurisdiction in reviewwng the decision of . . . an

adm ni strative agency, or a local |egislative body.

A circuit court never exercises appellate jurisdiction when it
directly reviews an admnistrative decision. Instead, the circuit

court’s review of an adm nistrative agency deci sion constitutes an

exercise of that court’s original jurisdiction. See Colao v.
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County Council, 346 Md. 342, 359-60 & n.6 (1997); Gsriel v. Qcean
City Board of Supervisors of Elections, 345 Mi. 477, 491-92 (1997),
cert. denied, US| 118 S. C. 702 (1998). Al t hough
sonetines called an “appeal” to the circuit court, the technical
and accurate termto describe the circuit court’s function in such
matters is that of “judicial review” The Court of Appeals has
construed the circuit court’s judicial review of admnistrative
actions to fall within the anbit of CJ. § 12-302(a). See Gsriel,
345 Md. at 496; Prince CGeorge’'s County v. Anerican Fed n of State,
County & Mun. Enpl oyees, 289 Mi. 388, 397-400 (1981).

Prince CGeorge’s County Code 8§ 2-197(c) provides that “[a]ny
party aggrieved by a final decision by the Commssion is entitled
to file an appeal pursuant to Subtitle B of the Maryl and Rul es of
Procedure.” The B Rules were rescinded effective July 1, 1993
Those rules, which govern judicial review of admnistrative
actions, now appear, W thout substantive change, in Title 7,
Chapter 200 of the Maryland Rules. See County Council v. Ofen,
334 Md. 499, 504 n.2 (1994). The rules do not provide for further
judicial review by this Court. Healthcare Strategies, 117 M. App.
at 355. Moreover, of particular significance here, Prince George’s
County has not conferred a right of appeal to this Court, although
it could have done so. See id. at 354 (“[A]ny right to appeal to
this Court froma circuit court review of its actions nust be found

in the county law creating the agency and governing its
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operations.”). In addition, the Adm nistrative Procedure Act does
not authorize judicial review of the Comm ssion’s decisions,
because the Commi ssion does not “operate[] in at least two
counties” and thus does not satisfy the definition of an “agency.”
See M. Code (1984, 1995 Repl. Vol., 1997 Cum Supp.), § 10-
202(b)(2)(ii) of the State Government Article.

Appel l ant argues that it is entitled to pursue this appea
because the substance of its action in the circuit court involved
an exercise of that court’s original jurisdiction, not statutory
judicial review Relying on Gsriel, 345 Ml. at 477, appell ant
argues that, in essence, its action before the circuit court was
either an action for declaratory judgnent or mandanus, involving
the circuit court’s exercise of original jurisdiction, not
statutory judicial review Thus, Beretta clains that this Court
has jurisdiction to reviewthe circuit court’s judgnent. W turn
to consider both Gsriel and Heal thcare Strategi es.

In Healthcare Strategies, we distinguished Levitz Furniture
Corp. v. Prince CGeorge’s County, 72 Md. App. 103, cert. denied, 311
Md. 286 (1987). Levitz involved the consolidation of two actions:
Levitz’'s action seeking judicial review of the Conmm ssion’s
findings and an enforcenent action brought by the Comm ssion. On
appeal, the Levitz Court concluded that it had jurisdiction to
review Levitz' s appeal because it was part of a “unitary judgnent.”

ld. at 108. W then considered the appeal on the nerits and
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concl uded that the Comm ssion’s factual findings were not supported
by substantial evidence. 1Id. at 115. 1In Healthcare Strategies, we
noted the difference between the posture of that case and Levitz,
expl ai ni ng:

[I]f in addition to exercising its appellate jurisdiction

the circuit court exercised original jurisdiction, we

woul d have jurisdiction to review that portion of the

circuit court’s final judgnent.
Heal thcare Strategies, 117 Md. App. at 355 (enphasis added) (citing
Levitz, 72 Ml. App. at 108). Because the circuit court’s di sm ssal
did not constitute an act of original jurisdiction, however, we
concluded in Healthcare Strategies that we did not have
jurisdiction to hear the appeal.

The controversy in Gsriel involved whether the Board of
Supervisors of Elections was required to renove the nanes of
unqual i fied voters before determ ning the percentage of voters who
had signed a petition for a referendum The case was brought to
the circuit court as an action seeking judicial review of the
Board’s action. Nevertheless, the Court of Appeals |ooked beyond
the form of the action and focused on the substance of the
conplaint. In doing so, the Court of Appeals concluded that this
Court had appellate jurisdiction because “the nature of [the]
action [before the circuit court] was not a statutory judicial
review but instead “in substance was a traditional common |aw
mandanus action.” ld. at 496-97. Accordingly, the Court of
Appeal s determined that the circuit court was not exercising

14



“appellate” jurisdiction, but instead was exercising original
jurisdiction. Therefore, C J. 8 12-302(a) did not preclude
appel l ate review.

Applying these principles to the case sub judice, we concl ude
that we have jurisdiction to consider Beretta' s constitutional
challenge to the Prince CGeorge’s County Code, which authorizes
damages for enbarrassnment and humliation. Because the nature of
Beretta’s claim was, in substance, a declaratory action, the
circuit court exercised original jurisdiction and not “appellate”
jurisdiction. Simlarly, we are satisfied that we have
jurisdiction to consider appellant’s claim that the Comm ssion
failed to followits own rules when it awarded back pay and damages
wi t hout any conmi ssioner being “present and participating” at the
hearing. Qur conclusion in this regard is grounded on our view of
this issue as substantively analogous to a mandanus action or a
declaratory action for violation of Beretta's due process rights.
Because the substance of appellant’s clains before the circuit
court invoked the court’s original jurisdiction, it is inmaterial
that the formof appellant’s claim was in the nature of an action
for judicial review Gsriel, 345 Ml. at 496-97. By raising the
constitutional issues at the admnistrative level, we are equally
satisfied that appellant’s clains are preserved and it has
exhausted its admnistrative renedies. See generally Holiday

Point Marina Partners v. Anne Arundel County, 349 M. 190, 199-204
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(1998).

The remaining issue involves Beretta s argunent that the
Comm ssion’s findings of fact are not supported by substantia
evidence. As this issue relates to the circuit court’s exercise of
judicial review, we do not have jurisdiction to consider it on
appeal. Healthcare Strategies, 117 Md. App. at 355. Admttedly,
this conclusion seens at odds with our earlier decision in Levitz,
in which we considered the nerits of Levitz's “appeal” chall enging
t he agency’ s factual findings. Neverthel ess, the G sriel Court
appears to have foreclosed our review of this issue. The Court
r easoned:

Any issues requiring the resolution of disputed
facts would not arise until the Board begins to perform
[Its] duty. A subsequent judicial review of the manner
in which the Board and Council perfornmed the duty,

i nvolving the substantiality of the evidence supporting
factual findings, the reasonabl eness of inferences and
conclusions, etc., would constitute a judicial review
action authorized by [the applicable provision] of the
Ccean City Charter. Section 12-302(a) presunmably woul d
be applicable to such an action. But a court action to
determne in the first instance whether the Board nust
performthe duty is, by its very nature, a traditional
common | aw mandanus acti on.
Gsriel, 345 M. at 498 (enphasis added); see also Healthcare
Strategies, 117 Md. App. at 355.
The decision to limt our review to those matters involving
the circuit court’s original jurisdictionis a practical one. Wre
we to permt an appeal fromall issues decided by the agency nerely

because one or two issues involved original jurisdiction, we would
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be inviting mschief. As long as a party attenpting to chall enge
an agency’s factual findings includes an issue invoking the circuit
court’s exercise of original jurisdiction, that party would be
assured of obtaining appellate reviewin this Court over the entire
action. In essence, we would be creating an exception to C.J. 8§
12-302(a) that would swallow the rule. We decline to do so,
especially in a case such as this, in which we can easily separate
the issues involving the |ower court’s exercise of judicial review
and original jurisdiction.

Accordingly, we hold that we have jurisdiction to consider
Beretta's appeal regarding (1) the constitutionality of the
provi sion of Prince CGeorge’s County Code authori zi ng damage awar ds
of up to $100,000 for humliation and enbarrassnment and (2) whether
the Comm ssion violated its own rules when it nmade its back pay and
damage awards. In contrast, the issue with respect to the adequacy
of the evidence to support the Commi ssion’s findings concerns the

circuit court’s exercise of judicial review® Therefore, we do not

SAs G sriel recognized, we could al so consider whether the
Comm ssion failed to performa non-discretionary duty in making
findings of fact. 355 Md. at 498. Al though Beretta nmakes that
argunent in its supplenental nenorandumon jurisdiction, inits
original brief to this Court it nerely argued that the
Comm ssion’s findings are not supported by substantial evidence.
Because the argunment was not made in appellant’s opening brief,
we do not consider it here. M. Rule 8-504; Federal Land Bank v.
Esham 43 M. App. 446, 458-59 (1979); see al so Beck v. Mangels,
100 Md. App. 144, 149 (1994), cert. dism ssed, 337 M. 580
(1995). Even if Beretta had argued in its opening brief that the
Comm ssion failed to make any factual findings, a review of the

(continued. . .)
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have jurisdiction to consider this particular issue on appeal. C
J. 8 12-302(a); Gsriel, 355 Ml. at 498; Healthcare Strategies, 117
Md. App. at 355; cf. Levitz, 72 Md. App. at 108.

.

Appel l ant contends that Prince George’'s County Code § 2-
195.01(a)(3) is wunconstitutional because (1) it conflicts wth
State law;, (2) it is a general |law and not a local law, (3) it is
an inperm ssible del egation of judicial power; and (4) it violates
Beretta s due process rights.

Section 2-195.01(a) of the County Code provides:

In addition to the other awards and relief which are
herei nafter provided, the Conm ssion panel my, in
accordance with the standards of proof set forth in
Section 2-195, also make the follow ng nonetary orders
determ ned by the Comm ssion panel fromthe evidence of
record as the actual damages, costs, or |osses involved,
or in such anmounts as nmay be specified bel ow

* * * %
(3) Damages nay al so be awarded to conpensate conpl ai nhant
for humliation and enbarrassnent suffered in an anount
determ ned by the Conmm ssion panel to be appropriately
and reasonably warranted <considering all of the
circunmstances, but in no event shall the anobunt be in
excess of One Hundred Thousand Dol | ars ($100, 000. 00).

Section 2-195 provides:

(a) If, upon all the evidence, the Conm ssion by a
majority vote of the full Commssion finds that the
respondent has engaged in any discrimnatory action or
wrongful practice within the scope of this Division, it
shall so state its findings. The Conmm ssion shall issue
and cause to be served upon the respondent an order

5(...continued)
record clearly indicates that the Commi ssion did, in fact, make
factual findings.
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requiring the respondent to cease and desist from the

unl awful discrimnatory action or prohibited practice and

to take such affirmative action as equity and justice may

require and prospective relief as is necessary to

effectuate the purposes of the D vision.
(b) Such order nust be reasonably related to the
violation, and may include a requirenent of reinbursenent

of actual expenses to the conpl ai nant arising out of the

wrongful conduct of the respondent, and in enploynent

cases may include the awarding of back pay and

rei nbursenent of actual expenses caused by wongful

conduct of the respondent to a conpl ai nant enpl oyee.

Prince George’'s County is a charter hone rule county, having
adopted a charter formof governnent in accordance with Article Xl -
A of the Maryland Constitution, known as the Hone Rul e Anendnent.?®
Prince George’s County is thus subject to the Express Powers Act.
See Holiday Point, 349 MI. at 198. Although Article Xl -A does not
confer legislative powers directly upon charter counties, Section
2 of Article XI-A requires the Legislature to “del egate those
powers exercisable by [charter] counties . . . .7 Ri t chmount
Partnership v. Board of Supervisors of Elections, 283 M. 48, 57
(1978). 1In 1918, in response to the constitutional directive, the
Legi sl ature enacted the Express Powers Act, now codified in M.
Code (1957, 1996 Repl. Vol., 1997 Cum Supp.), Art. 25A I t
recogni zes the power of a county council in a home rule county to
enact |ocal ordinances to maintain “the peace, good government,

health and welfare of the county,” Code, Art. 25A, 8§ 5(S), and

SArticle Xl -A was proposed by 1914 Md. Laws Chap. 416. It
was ratified by the el ectorate on Novenber 2, 1915. See McCrory
Corp. v. Fower, 319 Ml. 12, 16 (1990).
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gives charter counties and Baltinore Cty “a wde array of
| egislative and admnistrative powers over J|local affairs.”
Ri tchnmount, 283 Md. at 57; see Cheeks v. Cedlair Corp., 287 M.
595, 610-11 (1980). The scope of a charter county’ s general
wel fare power is considered as broad at the local |evel as that of
the GCeneral Assenbly at the State |evel. See, e.g., Prince
CGeorge’s County v. Chillum Adel phi Volunteer Fire Dep’t, Inc., 275
Mi. 374, 382 (1975).

By permtting charter counties to enact many kinds of public
local laws for the welfare of the county, the Express Powers Act
affords charter counties “a significant degree of political self-
determnation.” MOCrory Corp. v. Fower, 319 Md. 12, 16 (1990);
see, e.g., Mntgonery Ctizens League v. G eenhal gh, 253 Ml. 151,
162 (1969) (explaining that county’ s authority to enact housing
ordi nance that prohibited discrimnation based upon race was a
valid exercise of police power under Art. 25A, 8 5(S)); Holiday
Uni versal O ub of Rockville, Inc. v. Montgonery County, 67 M. App.
568, 575 (sane, regarding discrimnation in public acconmodati ons),
cert. denied, 307 Md. 260 (1986), appeal dism ssed, 479 U S. 1049
(1987); see also Snowden v. Anne Arundel County, 295 Md. 429, 432-
33 (1983); Bradshaw v. Prince George’s County, 284 M. 294, 298-99
(1979); Steinmel v. Board of Election Supervisors, 278 Ml. 1, 6-8
(1976); County Council v. Investors Funding Corp., 270 Md. 403, 415

(1973). Neverthel ess, such powers nay be exercised only “to the
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extent that the same are not provided for by public general |aw

.7 M. Code, Art. 25A, 8 5(S). Indeed, Article Xl -A provides
that it “does not constitute a grant of absol ute autonony to | ocal
governnents.” Ritchnount, 283 Md. at 56. Rather, as the Court
observed in MCrory, 319 MI. at 16-17, Article Xl -A was designed to
provide a certain anount of self-autononmy to charter counties and
Baltinmore City in matters of purely |ocal concern. There are
however, occasions when a local lawis invalid or of no effect as
aresult of State | aw

Article XI-A does not attenpt to define the distinction
between a local |aw and a general law. Instead, that question is
left to the ““application of settled legal principles to the facts
of particular cases in which the distinction may be involved.’”
MCrory, 319 MI. at 17 (quoting Dasch v. Jackson, 170 M. 251, 260
(1936)); see Steinel, 278 Ml. at 5-6.

It is clear, however, that State |law may preenpt |ocal |aw
““in one of three ways: (1) preenption by conflict, (2) express
preenption, or (3) inplied preenption.”” Holiday Point, 349 Ml. at
209 (quoting Tal bot County v. Skipper, 329 M. 481, 487-88 (1993)
(footnotes omtted)); see Perdue Farns Inc. v. Hadder, 109 M. App.
582, 588 (1996); May Dep’'t Stores v. Mntgonery County, 118 M.
App. 441, 462 (1997), cert. granted, 349 Md. 237 (1998). In AD +
Soil, Inc. v. County Conm ssioners of Queen Anne’'s County, 307 M.

307, 324 (1986), the Court expl ained:
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The doctrine of pre-enption is grounded upon the
authority of the CGeneral Assenbly to reserve for itself

excl usive dom nion over an entire field of legislative

concern. \Wen properly invoked, the doctrine precludes

| ocal legislative bodies from enacting any | egislation

what soever in the pre-enpted field.

Al though “[a]busive enploynment practices constitute a
st at ewi de probl em whi ch has been addressed by the General Assenbly

7 McCrory, 319 M. at 20, we are satisfied that the
Legi slature has not preenpted the entire field of enploynent
discrimnation law. To the contrary, the McCrory Court recognized
that “the field [of enploynent discrimnation] has not been
preenpted by the State, and . . . honme rule counties have
concurrent authority to provide admnistrative renedies not in
conflict with state law.” Id.

Not wi t hst andi ng that the General Assenbly has conferred upon
charter counties the power to enact and enforce |aws prohibiting
discrimnation in enploynent, see National Asphalt Pavenment Assn’
v. Prince CGeorge’s County, 292 Md. 75, 80-81 (1981), the question
for our determnation is whether the County’'s conpensatory
provisions conflict with State |aw. Assum ng, arguendo, that the
County law in issue constitutes a local law, it would be invalid if
it conflicts with a public general |aw enacted by the Genera
Assenbly. See Coalition for Qoen Doors v. Annapolis Lodge No. 622,
333 Md. 359, 379 (1994); Investors Funding Corp., 270 Ml. at 419-

20; Mayor of Baltinore v. Sitnick, 254 M. 303, 312-17 (1969);
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County Commirs v. Soaring Vistas Properties, Inc., __ M. App
., No. 741, Sept. Term 1997, Slip op. at 16 (filed Apri
29, 1998).

“Preenption by conflict exists if a |local ordinance ‘prohibits
an activity which is intended to be permtted by state |law, or
permts an activity which is intended to be prohibited by state
law. ’” May Dep’'t Stores, 118 MI. App. at 462 (quoting Perdue
Farns, 109 MJ. App. at 588 (footnote omtted)). Accord, Holiday
Point, 349 M. at 210; Skipper, 329 M. at 487 n.4. | ndeed
Article XI-A provides that, in the event of a conflict between a
| ocal | aw enacted by a charter county and a Public General Law of
the State, “the Public General Law shall control.” M. Const.
Art. XI-A 8 3. Nevertheless, when a |ocal ordinance and a State
| aw “enpl oy wholly different neans” to further the sane objective
or policy, and they “regulate entirely separate and distinct
activities,” a conflict may not exist. Holiday Point, 349 M. at
211. Moreover, “[w hen state law sinply regulates a matter to a
limted extent, our cases have not ordinarily attributed to the
CGeneral Assenbly an intent to preenpt local |aw regulating the
matter to a greater extent.” 1d. at 211 n.6.

Under State law, the relief available to a conplainant for
enpl oynent di scrimnation is governed by Ml. Code (1957, 1994 Repl .

Vol .), Art. 49B, 8 11(e), and common | aw. See Ml esworth v.

Brandon, 341 MJ. 621, 636-37 (1996) (holding that common | aw acti on
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for wongful discharge is available if statutory renmedy is not
ot herwi se applicable). Mil. Code, Art. 49B, 8§ 1l1(e) currently
states, in pertinent part:
If the respondent is found to have engaged in or to be
engaging in an unlawful enploynent practice charged in
the conplaint, the renedy may include, but is not limted
to, reinstatenment or hiring of enployees, with or wthout
back pay (payable by the enployer, enploynent agency, or
| abor organi zation, as the case may be, responsible for
t he unl awful enpl oynment practice), or any other equitable
relief that is deened appropriate. The award of nonetary
relief shall be limted to a 36-nonth period. The
conpl ai nant may not be awarded nonetary relief for |osses
incurred between the tinme of the Comm ssion’s final
determ nation and the final determ nation by the circuit
court or higher appellate court, as the case may be.
Interim earning or anounts earnable wth reasonable
diligence by the person or persons discrimnated agai nst
shall operate to reduce the nonetary relief otherw se
al | owabl e.

(Enphasi s added).

The Court of Appeals explained in Makovi v. Sherwin-WIIians
Co., 316 Ml. 603 (1989), that when the Ceneral Assenbly added
remedies to Art. 49B, they were limted to equitable relief,
i ncludi ng back pay. ld. at 623. The Legislature expressly
rejected anendnents that would have permtted awards for
conpensatory and punitive damages, including damages for “pain of
ment al anguish and humliation.” 1d. at 625. After Mkovi was
deci ded, the Legislature anended 8 11(e) to extend the Iimt for
monetary relief fromtwo years to 36 nonths. The General Assenbly
has not authorized the award of humliation and enbarrassnent

damages, however
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In 1995, the Legislature anended the Express Powers Act with
regard to the authority of home rule counties to address enpl oynent
discrimnation. 1995 MI. Laws Chap. 278. The Express Powers Act
now provides, in pertinent part:

The followi ng enunerated express powers are granted

to and conferred upon any county or counties which

hereafter forma charter under the provisions of Article

Xl -A of the Constitution, that is to say:

(A) Local Legislation

* * * %

(4) To provide for the enforcenment of |ocal enploynent
di scrim nation | aws or public acconmodat i ons
discrimnation laws by fines or penalties that do not
exceed $5,000 for any offense.
Md. Code (1957, 1996 Repl. Vol., 1997 Cum Supp.), Art. 25A 8§
5(A)(4). The purpose of the anmendnent was
to increase the maxi numpenalty that a charter county may
i npose under | ocal laws relating to enploynment
discrimnation or in public accomobdations; mnaking
stylistic changes; and generally relating to authorized
penal ties under local discrimnation |aws enacted by
counties with charter hone rule.
1995 Md. Laws Chap. 278.
In this case, the trial court, citing University of Mryl and
v. Boyd, 93 Md. App. 303, 311 (1992), concluded that there is no
conflict here between Prince George’s County Code § 2-195.01(a)(3)
and State |aw, because Article 49B authorizes “broad powers to
award equitable relief.” Boyd is factually inapposite, however, as
that case was limted to an award of back pay. The trial court

also failed to recognize that Art. 49B, 8 11(e) expressly states
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that any “award of nonetary relief [for back pay] shall be limted
to a 36-nonth period.” Although back pay is restitutionary in
nature, danmages are not. See Curtis v. Loether, 415 U S. 189, 197
(1974) (noting that, although in Title VII cases back pay is
considered equitable in nature, conpensatory damages and punitive
damages are not equitable relief); see also Magan v. Medical Mit.
Liab. Ins. Soc'y, 331 M. 535, 542-43 (1993). To construe
hum liation and enbarrassnment danmages as equitable relief would
render Art. 49B, 8 11(e)’'s limtation on nonetary relief a nullity,
and woul d violate our principle that we should “avoid inposing a
construction on a statute that leads to results that are
unreasonable, illogical or contrary to common sense.” In re
Zephrin D., 69 M. App. 755, 760 (1987); see al so Rouse-Fai rwood
Ltd. Partnership v. Supervisor of Assessnents, 120 Md. App. 667,
688 (1998).

In our view, Prince George’'s County Code 8§ 2-195.01(a)(3)
conflicts with Art. 49B, 8§ 11(e). Section 2-195.01(a)(3) of the
County Code permts recovery of back pay as well as conpensatory
damages for humliation and enbarrassnent, up to $100, 000. 00.
Thus, in the County, a successful conplainant who had worked 40
hours per week, at a rate of $10.00 per hour, could conceivably be
entitled to back pay relief of as much as $62, 400. 00 ($10.00 x 40
hours x 52 weeks x 3 years). In addition, pursuant to Prince

CGeorge’s County Code 8§ 2-195.10(a)(3), the Comm ssion could also
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award as nuch as $100,000.00 in danmages for hunmiliation and
enbarrassnent . Clearly, such an award exceeds the express
[imtation contained in Art. 49B, § 11(e).

In reaching our conclusion, Sitnick, 254 M. at 303, is
instructive. There, the Court considered alleged conflicts between
two Baltinore City ordinances and State |aws. One conflict
i nvolved a Gty ordinance that established a m ni mum wage of $1.25
per hour and a State |aw that established a m ni mum wage of $1.00
per hour. The other City ordinance included taverns within the
scope of the mninmum wage ordinance while State |aw exenpted
taverns fromthe State mnimumwage |law. Concluding that the Cty
and State had concurrent power to regulate wages, the Court held
that the Gty could “supplenent” the statew de m ni num wage | aw by
establishing a m ni mum wage standard higher than that provided in
the State law. In addition, the Court held that the State had not
precluded the Gty fromincluding taverns within the scope of the
or di nance. In determning that no conflict existed, the Court
sai d:

[We find that the purported conflicts properly |end

t hensel ves to the characterizati on of suppl enentation of
the State law, rather than irreconcil able differences.
* * * %

In none of the provisions of the . . . City law does it
authorize a mninmm wage which is lower than that
provided by the State law, nor does it exenpt any
enpl oyees included under the State law, we think this is
t he crucial norm which nust be used to neasure the City
| aw regarding any conflict with the statute.

ld. at 323-25. The Court also relied upon Rossberg v. State, 111

27



md. 394 (1909), in which the Court held that a Baltinore Gty
ordi nance establishing nore severe penalties for the sale and
possession of cocaine than the penalties provided in a State
statute did not conflict with the State | aw.

One could argue that Sitnick does not support appellant’s
position, because it arguably suggests that the County could not
aut hori ze recovery of back pay for less than 36 nonths, but it
could permt a greater recovery. Nonet hel ess, we think Sitnick
supports appellant’s argunent. In the case sub judice, the State
has |limted admnistrative nonetary relief for enploynent
discrimnation to back pay for no nore than a 36-nonth period. M.
Code Art. 49B, 8 11(e). W read this as establishing a nmaxi mum
| evel of adm nistrative nonetary relief, above which the charter
counties may not go, rather than the mninmumlevel that the Court
di scussed in Sitnick. Because Prince George’'s County Code § 2-
195.01(a)(3) permts admnistrative nonetary relief in excess of
t he maxi num est abl i shed by State |law, we conclude that it conflicts
with Article 49B, § 11(e).

Appel l ee argues that there is no conflict because, since
Makovi was deci ded, Congress expanded t he danage renedi es avail abl e
under Title VII of the Cvil R ghts Act of 1991. Appellee cites
vari ous decisions purportedly construing the federal Act to permt
conpensat ory damages, includi ng danmages for enotional anguish.

It is true that we ook to federal case lawinterpreting Title
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VIl in analogizing clains under Article 49B. See Ml esworth, 341
Ml. at 632-33; State Commin on Human Rel ati ons v. Suburban Hosp.,
Inc., 113 Md. App. 62, 86 (1996), vacated on other grounds, 348 M.
413 (1998). Neverthel ess, we do so only “in the absence of
contrary legislative pronouncenents on the Mryland law’”
Mol esworth, 341 M. at 633. Thus, neither amendnents to the
federal |aw nor federal decisions interpreting Title VII contravene
the express legislative |anguage of Article 49B, 8 11(e), which
l[imts nonetary relief to back pay.’

Appel | ee al so asserts that the Commssion’s authority to award
damages pursuant to 8 2-195.01(a)(3) of the Prince George’s County
Code is grounded in Art. 25A, 8 5(A)(5), not 8 5(A)(4). Section
5(A) (5) expressly grants authority “[t]o provide for enforcenent of
all ordinances, resolutions, bylaws, and regul ati ons adopted under
the authority of this article by civil fines and penalties.” As we
noted previously, 8 5(A)(4) provides for the inposition of fines or
penalties up to $5000 to enforce a discrimnation “offense.”
Appel l ee argues that the word “offense” in Art. 25A, 85(A)(4)
indicates that it is a crimnal provision, whereas the word “civil

fines” in Art. 25A, 85(A)(5) indicates that Art. 25A, 85 (A)(5) is

I't is also unclear whether conpensatory danages can be
awar ded by the Equal Opportunity Enpl oynment Conm ssion under
Title VII at the adm nistrative level if the enployer is not
entitled to a jury trial to contest the award. See G bson v.
Brown, 137 F.3d 992, 996 (7" Gir. 1998); cf. Fitzgerald v.
Secretary, Veterans Affairs, 121 F.3d 203 (5" Gr. 1997).
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the source of statutory authority to award damages |ike those
contenplated by 8 2-195.01(a)(3) of the Prince CGeorge’ s County
Code. We disagree.

The County’s authority to award damages for violation of its
anti-enploynent discrimnation ordinance is permtted under the
broad power afforded by Art. 25A, 8 5(S). Article 25A, 8§ 5(S)
provides, in pertinent part:

The foregoing or other enuneration of powers in this
article shall not be held to limt the power of the
county council, in addition thereto, to pass al
ordi nances, resolutions or bylaws, not inconsistent with
the provisions of this article or the laws of the State,
as may be proper in executing and enforcing any of the
powers enunerated in this section or elsewhere in this
article, as well as such ordinances as nay be deened
expedient in maintaining the peace, good governnent,
health and wel fare of the county.

Provi ded, that the powers herein granted shall only
be exercised to the extent that the sane are not provided
for by public general |aw.

Thus, any authority to the Commssion to award damages for a
violation of the Prince George’s County anti-discrimnation
ordi nance would be a renedial power under Art. 25A, 8 5(S). See
| nvestors Fundi ng, 270 Md. at 415, 440-41; see al so G eenhal gh, 253
Md. at 162 (explaining that county’'s authority to enact housing
ordi nance that prohibited discrimnation based upon race was a
valid exercise of police power under Art. 25A, 8 5(S)); Holiday
Uni versal, 67 Ml. App. at 575 (sanme, regarding discrimnation in
publ i ¢ accommopdati ons).

In Investors Funding, the Court considered a constitutional
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challenge to the enforcenent provisions of a Mntgonery County
| andl ord-tenant ordi nance. The ordi nance permtted a comm ssi on on
| andl ord-tenant affairs to enforce the various provisions of the
act by, inter alia, inposing civil penalties up to $1, 000. 00,
awardi ng noney damages for actual loss (up to $1,000.00),
termnating | eases, ordering repairs and the return of security
deposits and rental nonies paid, and awardi ng funds for tenporary
and substitute housing. See 270 M. at 454-56 (Barnes, J.,
concurring in part and dissenting in part). Al t hough the Court
held the penalty provision illegal based on a |ack of standards
governing the agency’s exercise of discretion, it held generally
that the comm ssion’s authority to award such relief did not
violate the Maryland Constitution. It did so on the ground that
there had not been an invalid delegation of judicial power.
| nvestors Funding, 270 Md. at 440-41. W note, however, that, the
issue of conflict with State law did not arise with regard to the
comm ssion’s renedi al powers because, at that tinme, the State | aw
did not authorize damages for housing or enploynent discrimnation.
See Gutwein v. Easton Pub. Co., 272 Md. 563, 575-77 (1974), cert.
denied, 420 U. S. 991 (1975). Moreover, the authority to assess
damages was |imted to an award for actual | osses. Thus, the
conflict that we find today with regard to danmages and nonetary
relief was not at issue in Investors Funding. Accordingly, on this

poi nt, Investors Funding is inapposite.
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Simlarly, in Geenhalgh, the Court upheld the county’s
authority to enact a fair housing ordinance. But the Court
expressly indicated that the case did not involve any challenge to
the specific provisions of the ordinance. 253 Md. at 165.

Appel | ee contends that our decision in Hanna v. Energency
Medi cal Assocs., 77 MJd. App. 595 (1988), cert. denied, 315 Mi. 691
(1989), establishes that damages for humliation and nental anguish
may be recovered admnistratively for a violation of the County’s
enpl oynent discrimnation ordinance. As we see it, Hanna did not
adj udi cate the issue presented here. More inportant, however, the
enpl oynent di scrim nation ordinance purportedly permtting recovery
i n Hanna was the sane ordi nance struck down by the Court of Appeals
in McCrory. See McCrory, 319 Md. at 24 (holding that Mntgonery
County ordi nance creating judicial cause of action for enploynent
di scrimnation was not a local law, and was, therefore, invalid);
Hanna, 77 Md. App. at 604.

W hold, therefore, that Prince George’s County Code § 2-
195.01(a)(3), authorizing the Conm ssion to award up to $100, 000. 00
in damages for humliation and enbarrassnent, conflicts with M.

Code, Art. 49B 8§ 11(e). Therefore, the provision is invalid.?

8Because we have already determ ned that Prince George's
County Code 8§ 2-195.01(a)(3) is invalid, we decline to consider
whet her the Comm ssion’s discretionary authority to order
substantial nonrestitutionary damages is an unconstitutional
del egation of judicial authority. See Wal nut Creek Manor v. Fair
Enpl oyment and Housi ng Commin, 814 P.2d 704, 716 (Cal. 1991) (In
(continued. . .)
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Not wi t hst andi ng our hol ding, we recogni ze that, in response to
McCrory, the General Assenbly expressly authorized a private cause
of action for damages. Article 49B, 8 42 now provides:

(a) Authorized. —In Montgonery County, Prince George’'s
County, and Howard County, in accordance with this
subtitle, a person who is subjected to an act of
di scrimnation prohibited by the county code may bring
and maintain a civil action against the person who
commtted the alleged discrimnatory act for danages

injunctive relief, or other civil relief.

* * * *

(c) Fees and costs. —In a civil action under this
section, the court, in its discretion, may allow the
prevailing party reasonable attorney’'s fees, expert
w tness fees, and costs.
Md. Code (1957, 1994 Repl. Vol., 1997 Cum Supp.), Art. 49B, § 42.
Theref ore, damages and other relief provided by the County schene
may be recoverable in a civil action at law by one who is the

victim of discrimnation that is prohibited by the County.

8. ..continued)
Bank) (holding state statute that authorized California s Fair
Enpl oynent and Housi ng Comm ssion to award conpensatory damages
for enotional distress violated the judicial powers clause of the
state constitution); Broward County v. La Rosa, 505 So. 2d 422,
423-24 (Fla. 1987) (“[We cannot imagine a nore purely judicial
function than a contested adjudi catory proceeding invol ving
di sputed facts that results in an award of unli qui dated conmon
| aw damages for personal injuries in the formof humliation and
enbarrassnment.”); cf. Investors Funding, 270 M. at 441 (hol ding
grant of renedial powers to county comm ssion to award danmages
for actual loss suffered was “nerely incidental, although
reasonably necessary, to its regulatory powers”); see al so Magan,
331 Ml. at 546 (observing that, although damage clains for
tortious wongs have historically been a judicial function, the
Court | ooks favorably upon del egation of such authority to
adm ni strative bodies, so long as sufficient guidelines exist to
limt the exercise of discretion by adm nistrative officials).
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Nevert hel ess, even if the kind of relief afforded under Prince
CGeorge’s County Code 8§ 2-195.01(a)(3) may be available in a civil
action at law, it is not avail able adm nistratively, because such
an award conflicts wth Art. 49B, 8§ 11(e), which Ilimts

admnistrative nonetary relief to back pay.

[T,

Alternatively, we hold that Prince George’s County Code § 2-
195.01(a)(3) is not a local law. An analysis of MCrory, 319 M.
at 12, and Investors Funding, 270 M. at 403, conpels this
concl usi on.

As we observed earlier, Investors Funding upheld Mntgonery
County’s authority to enact an anti-housing discrimnation
ordinance that permtted a county agency to award danmages and ot her
relief to an aggrieved party. Admttedly, the power to authorize
adm ni strative danmages was not beyond constitutional boundaries,
because it was not deened an invalid del egation of judicial power
to an admnistrative agency. On the other hand, the civil nonetary
penalty provision was invalidated, because the Court determ ned
that there were insufficient standards to guide the conm ssion in
exercising its discretion to inpose a penalty. The Investors
Fundi ng Court st ated:

The power vested in the Commssion by [the
ordinance] to enforce the provisions of the Act by

i nposing a civil penalty not exceeding $1,000 “for the
violation of any provision of this Chapter” is far nore
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elastic than its power to award nobney danmages to a

| andl ord or tenant for actual |oss suffered by reason of

the Comm ssion’s finding of a defective tenancy.
| nvestors Fundi ng, 270 Md. at 441 (enphasis added).

In MCrory, the Court held that Montgonmery County’ s ordi nance
aut hori zing enpl oynent discrimnation conplainants to file civil
suits for unlimted noney damages was deened invalid, because it
was not a local law. Although McCrory did not involve the precise
i ssue that we confront here, its discussion of Investors Funding is
instructive, if not dispositive.

The ordinance at issue in MOory authorized private citizens
to bring private civil actions for unlimted noney danmages in
circuit court, to redress enploynent discrimnation. |In holding
that the ordinance was invalid, the Court expl ai ned:

In creating a new judicial cause of action between
private individuals, [the ordinance] encroaches upon an

area which heretofore had been the province of state

agenci es. In Maryl and, the creation of new causes of

action in the courts has traditionally been done either

by the General Assenbly or by this Court wunder its

authority to nodify the comon law of this State.

Furthernore, the creation of new judicial renedies has
traditionally been done on a statew de basis.

* * * %

[Creating a remedy which has traditionally been the sole
province of the General Assenbly and the Court of
Appeal s, to conbat a statew de probl em such as enpl oynent
di scrim nation, goes beyond a “matter[] of purely | ocal
concern.”

McCrory, 319 Mi. at 20 (enphasis added) (citations omtted).

Al t hough the Court acknow edged that charter counties have
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concurrent authority to provide admnistrative renedi es that do not
conflict wwth State law, the Court did not say that so long as the
adm ni strative renedy does not conflict with State law, it would
qualify as a local law. Instead, the MCrory Court distinguished
| nvest ors Fundi ng, stating:

In Investors Funding, the Court took the position that
the Express Powers Act, Art. 25A, granted chartered
counties the authority to enact |ocal |aws having the
effect of revising (Wwthin the express powers granted)
the common | aw. Nonet hel ess, the county ordi nance uphel d
in that case provided enforcenent renedies of a nuch nore
l[imted nature than the cause of action created by § 27-
20(a) of the Montgonery County Code. The Court in
| nvestors Funding held that 8 5(S) of the Express Powers
Act granted the Montgonery County Council the authority
to enact local legislation regulating the apartnent
rental business and | andlord-tenant relationships wthin
the county. A county conm ssion was granted renedial
powers to termnate |eases, order repairs, and award
limted damages to an aggrieved party. Judicial review
of the comm ssion’s action was authori zed.

McCrory, 319 MI. at 21-22 (enphasis added) (citations and footnote
omtted).

Implicit in both MCrory and I nvestors Funding is the Court’s
view that a county agency nmay be vested with the authority to award
damages for pecuniary loss resulting from discrimnation, when
such damages are reasonably quantifiable and relate to
identifiable, actual |losses. As we see it, the “soft” damages for
hum liation and enbarrassnment authorized by Prince George’ s County
Code 8§ 2-195.01(a)(3), are not readily quantifiable. See Broward
County v. La Rosa, 505 So. 2d 422, 424 n.5 (Fla. 1987) (“W see a
significant distinction between admnistrative awards of
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guantifi abl e damages for such itens as back rent or back wages and
awards for such nonquantifiable damages as pain and suffering or
hum liation and enbarrassnent.”).

We noted earlier that the Legislature recently authorized
enpl oynment di scrimnation conpl ai nants to seek damages pursuant to
local law by filing civil actions in court. M. Code Art. 49B, 8§
42. W al so observe that 1997 Md. Laws Chap. 348, 8 4, included a
provision regarding Art. 49B, 8 42, which states:

[T his act shall be void if the General Assenbly enacts

| egislation that grants the Maryl and Conm ssi on on Human

Rel ations jurisdiction over discrimnation conplaints

agai nst an enployer who has one or nore enployees and

that provides for renedies conparable to the renedies

provided by this Act, at which tinme the provisions of

this Act shall be abrogated and of no further force and

effect.

The Legi sl ature has not, however, authorized the award of damages
adm ni stratively. As Makovi makes clear, the issue of whether
damages my be awarded admnistratively for enpl oynent
di scrimnation has been an issue of sone debate in the Genera
Assenbly. Makovi, 316 Ml. at 624-26. Section 4 of 1997 Md. Laws
Chap. 348 nmkes plain that the debate continues.

In our view, whether an admnistrative agency is authorized to
award damages for humliation and enbarrassment for enploynent
discrimnation pertains to a matter of statew de concern and,
therefore, is within the province of the Legislature. Therefore,

we hold that an ordinance that authorizes adm nistrative danages

for humliation and enbarrassment as a result of enploynent
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discrimnation is not a “local law wunder Article XlI-A of the
Maryl and Constitution, and thus is not wwthin the power of Prince
Ceorge’s County to enact.

We also note our concern regarding the lack of adequate
standards that govern the Conm ssion’s exercise of discretion in
awarding as nmuch as $100,000 in danmages for hunmiliation and
enbarrassnent . VWhat the Court said in Investors Funding with
regard to a $1,000.00 civil penalty is pertinent here:

[We think the discretion vested in the Commssion to fix

t he anount of the penalty in any anount up to $1, 000, for

any violation of the Act, in the total absence of any

| egislative safeguards or standards to guide it in

exercising its discretion, constitutes an invalid

del egation of l|egislative powers and otherw se viol ates
due process of |aw requirenents.

* * * %

We hold here that because of the conplete |ack of any
| egislative safeguards or standards, the grant of
unlimted discretion to the Commssion to fix civil
penalties in any amount up to $1,000 is illegal. No
meani ngful judicial review of the Conm ssion’ s assessnent
of such penalties would appear possible in |ight of the
unrestricted nature of the discretion sought to be vested
in the Conm ssion.
| nvestors Fundi ng, 270 Md. at 441-42.
W recogni ze that Investors Funding has been distingui shed as
a case in which there were no standards to guide the agency’s
exercise of discretion. See, e.g., Mntgonery County v. Wl sh, 274
Md. 502, 523-24 (1975), appeal dism ssed, 424 U S. 901 (1976);

Metropolitan Life Ins. Co. v. Insurance Commir, 58 MI. App. 457,
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472, cert. denied, 300 Md. 795 (1984). In this case, the County
| aw aut hori zed the Comm ssion to award damages for humliation and
enbarrassnent in an anount “to be appropriately and reasonably
warranted considering all of the circunstances, but in no event
shall the amount be in excess of One Hundred Thousand Dollars
($100, 000. 00) . " Prince George’'s County Code § 2-195.01(a)(3).
Considering the potential amount that the agency has discretion to
award, the standards here are, at best, anemc. G ven our decision
that the provision conflicts with State law and is not a | ocal |aw,
however, we need not further address the adequacy of the standards.
| V.

Next, we consider appellant’s contention that the Comm ssion’s
award of damages for humliation and enbarrassnent, along with the
award for back pay, nust be vacated because the Conm ssion failed
to followits own rules. Although appellant raised this issue in
its conplaint to the circuit court, the court did not address the
issue in its order

Rul e 12(a) of the Comm ssion’s Rules of Procedure states:

The hearing Comm ssioners shall deliberate and reach

their decisions in executive sessions. All decisions of

the hearing Panel shall be by majority vote of the

Comm ssioners present and participating in the hearing.

Menbers of the Panel who disagree with the decision, or

the reasons therefor of the majority, may file a mnority

report. The majority and/or mnority reports shall be

presented by Comm ssioners supportive of the respective

vi ewpoi nts. No nenber of a Panel may vote unl ess he or

she was present at the hearing of the conplaint.

(Enphasi s added). Rule 15 provides for the possibility of a
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rehearing by the Comm ssion. Rule 11, which establishes the
procedures for rehearing, states:
Hearings wll be chaired by a presiding Conm ssioner
Testinony taken at all formal hearings shall be under
oath. Al proceedings shall be recorded and a transcri pt

prepared. The hearings will be guided by but not limted
to the foll ow ng procedures:

* * * *

(e) The respondent, or respondent’s representative,
shall have the opportunity to present wtnesses and
exhi bits.

(g) The respondent, or the respondent’s representative,
shal | have the opportunity to cross-exam ne W tnesses.

(Enphasi s added).®

Appel | ant argues that the Conm ssion violated its own rules
when it awarded back pay and danmages for enbarrassnent and
hum liation, because the comm ssioners who nade the awards

follow ng partial rehearing did not actually hear the testinony.

°Appel | ant does not contest the hearing panel’s finding of
retaliatory discrimnation based on a violation of Rule 12(a).
| ndeed, when two nenbers of the hearing panel were replaced on
Decenber 19, 1995, appellant was asked if it objected; Beretta
di d not object.

We pause, however, to observe that it appears that the
length of tinme that it took the Comm ssion to conduct the
hearings resulted in the turnover in conposition of the hearing
panel. W recognize that the panel nenbers may have been
volunteers, with [imtations on their availability.

Neverthel ess, we are at a loss to understand why it took sixteen
months to conduct a total of seven sessions of hearings. Had
this matter been handl ed nore expeditiously--and we have no
indication that it could not have been--it is likely that each of
t he panel nenbers who heard the testinony could have deci ded each
issue in this case.
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Appel l ant contends that the hearing panel that heard the testinony
of the wi tnesses should have determ ned the anmount of the awards.
Al ternatively, appellant argues that the Conm ssion, at the partial
rehearing, should have taken testinony on the issue of back pay and
damages. Because it failed to do so, appellant asserts that the
comm ssioners at the partial rehearing inproperly determ ned facts
supporting a finding of “humliation and enbarrassnent,” and
assessed damages of $20,000 and back pay of $37,690.80, w thout
havi ng heard the testinmony on which their awards were based.

Havi ng concl uded that the Comm ssion had no authority to award
hum liation and enbarrassnent danages, see supra Parts Il and II1,
we need only decide here whether the Comm ssion violated its own
rules with regard to its award of back pay. W conclude that it
did. W note, further, that even if we did not invalidate Prince
CGeorge’s County Code § 2-195.01(3) on the grounds of preenption by
conflict, we would remand as to those damages because of the
Comm ssion’s failure to comply with its own rules.

The “Accardi doctrine,” which derives fromUnited States ex
rel Accardi v. Shaughnessy, 347 U.S. 260 (1954), is well
established; indeed, it “is alive and well in Maryland.” Board of
Educ. v. Ballard, 67 M. App. 235, 240 (1986). The doctrine
provi des that “rules and regulations pronulgated by an
adm nsitrative agency cannot be wai ved, suspended or disregarded .

.” Hopkins v. Maryland Inmate Gievance Commin, 40 M. App.
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329, 335 (1978). Consistent wth the doctrine, “‘[a]n agency of
t he governnment mnust scrupul ously observe rules, regulations or
procedures which it has established. Wen it fails to do so, its
action cannot stand and courts will strike it down.’” Id. at 335-36
(quoting United States v. Heffner, 420 F.2d 809, 811 (4" Cr.
1969)) .

Qur decision in Prince George’s County v. Zayre Corp., 70 M.
App. 392, 401 (1987), a case involving the Conm ssion and Rule
12(a), is on point. In Zayre, the Comm ssion sought to enforce an
order agai nst the enployer, Zayre Corp., which contested the order
and sought to exercise its right to present additional evidence in
the circuit court. After hearing Zayre’'s additional evidence, the
circuit court remanded the case to the Conmm ssion to evaluate its
conclusions in light of all of the evidence before it, including
t he evidence originally presented before the Comm ssion as well as
the evidence presented to the circuit court. In the interim
however, the conposition of the hearing panel had changed entirely
since the first hearing. On remand, the second panel relied on the
written transcripts of the hearing before the original panel, as
well as the transcripts of the circuit court testinony. The second
panel al so declined Zayre’'s request to conduct a de novo hearing.
W reversed, holding that the second panel violated Rule 12(a) when
it limted its reviewto the transcript testinony. In so holding,

we observed that Rule 12(a) conferred upon Zayre a “fundanenta
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procedural right of having the trier of fact assess the credibility
of the witnesses.” Zayre, 70 Mi. App. at 401-02. We believe that
no less is required here.

Appel l ee attenpts to distinguish Zayre. M. Santos contends
that, wunlike Zayre, the case sub judice only involves the
conput ati on of damages and back pay. He asserts that the decision
to award danmages and back pay had al ready been decided, so that the
full Conm ssion nerely had to cal cul ate the anmount of the award.
Therefore, appellee insists that the strict adherence to Rule 12(a)
that we applied in Zayre is not applicable here. W are
unper suaded by appel |l ee’ s argunent.

Admttedly, the credibility of wi tnesses would not appear to
play as significant a role in the calculation of back pay as it
woul d for enbarrassnent and humliation damages. Nevert hel ess
anong the factors involved in calculating nonetary relief is the
extent to which a conplainant has mtigated his |ost wages by
findi ng subsequent enploynent. The testinony before the hearing
panel clearly indicated that M. Santos held several jobs after
being termnated fromBeretta--sone for short periods of tine--and
appel l ant’s counsel questioned M. Santos extensively about his
subsequent enpl oynent . Al t hough sone docunentary evidence
regarding M. Santos’s mtigation was submtted to the Comm ssion,
it did not conpletely address M. Santos’s reasons for |eaving

certain jobs. It is also apparent that M. Santos’s nenory as to
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hi s subsequent enploynent, his pay level at those jobs, and his
reasons for |eaving the subsequent enploynent were nmaterial to any
determ nation of mtigation.

Appel l ant argues that M. Santos held several other jobs
followwng his termnation fromBeretta and that his right to back
pay ended when he either quit or was fired from those |obs.
Appellee admts that M. Santos’s mtigation efforts “are
i npossible to determne fromthe record because M. Santos’ nenory
is spotty, but it appears that the [Comm ssion] nade sone
adjustnent.” Thus, appellee concedes that it is not possible to
determ ne how the Comm ssion reached the award of $37,690.80 in
back pay. | nstead, appellee posits: “In a sense, since the HRC
didn't display its exact calculation, it is possible that the
i nstances Beretta brings up [of Santos’s failure to mtigate] have
al ready been factored into the cal culation.”

At the rehearing, the parties were not permtted to present
addi tional testinony, although they were permtted to introduce
docunents clarifying sone of M. Santos’s testinony. Thereafter,
the Comm ssion explained its decision awardi ng damages and back pay
as follows:

The Comm ssion, as a result of the partial re-hearing

hel d on August 26, 1996 found that the Conplainant had

attenpted to mtigate his damages, through enpl oynent and

unenpl oynent conpensation, resulting fromhis involuntary
separation from Beretta. However, his enploynent and
unenpl oynment conpensation was not equal to the

conpensation he would have received had he not been
separated from Beretta.
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Deci si on on Damages

The Comm ssion finds that the Conpl ai nant has suffered a
| oss of wages, enbarrassnment and humliation. Based on
t hese findings, the Comm ssion orders the Respondent to
pay the Conpl ai nant danmages as outlined bel ow

Lost Wages $37, 690. 80
Enbarrassnment and Humliation $20, 000. 00
TOTAL $57, 690. 80

M. Santos’s credibility was surely an inportant factor to be
considered in awarding back pay. Even if Beretta produced no
evidence regarding M. Santos’s mtigation efforts, the finder of
fact need not have believed M. Santos’s testinmony. |n our view,
the failure of even a single comm ssioner to hear M. Santos’s
testinony and assess his credibility raises serious concerns about
the validity and fairness of the Conmssion’s ultimate decision to
award back pay of $37,690.80. Because we cannot say that appell ant
was not prejudiced by the Conmssion’s failure to follow its own
rules, see Jacocks v. Montgonery County, 58 M. App. 95, 107

(1984), we nust remand for rehearing on this issue.

ORDER OF THE CI RCUI T COURT FOR
PRI NCE GEORGE' S COUNTY REVERSED
AS TO AWARD OF DANMAGES AND
VACATED AS TO AWARD FOR BACK
PAY. CASE REMANDED TO THE
CRCUT COURT FOR PRI NCE
GEORGE’ S COUNTY W TH
| NSTRUCTI ONS TO REMAND TO THE
COWM SSI ON FOR FURTHER
PROCEEDI NGS  CONSI STENT W TH
TH'S OPI NI ON.
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COSTS TO BE PAID 50% BY
APPELLANT, 50% BY APPELLEE. *°

©l'n view of our comments in Footnote 1, we direct the
Comm ssion to pay appellee’ s costs.
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