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For the second tinme, University of Maryl and students chal | enge
the constitutionality of the school’s nethods of deciding a
student’s domcile for purposes of qualifying for lower, in-state
tuition. This appeal is brought by four students! enrolled in
pr of essi onal and post graduat e degree prograns at the University of
Maryl and, Baltinore, who sued the appellees, the Board of Regents
of the University System of Mryland, the University, and the
State,? seeking class certification and clainmng that the Board
violated their constitutional rights when it refused to reclassify
them as in-state residents. This classification decision denied
them the substantial tuition reduction offered to Maryland
residents.

The Tuition Reclassification Process

When a student initially applies to UMwhile residing out-of-
state, the student is classified as an out-of-state student for
tuition differential purposes. Al of the Students resided in
another state at the time of their application. Under the UM
policy, a student can petition UM for reclassification if the
student believes that he neets the in-state residency criteria.

The petition and supporting docunentation are filed wwth the Ofice

"We shall collectively refer to these four students as “the
Students.” W shall also sonetines refer to each student
I ndi vidual l'y. The four Students and their areas of study are
Karyn Ber gmann, | aw student; Lance Pietropola, dental student; Cori
Esser, physical therapy student; and Donald C. Wi ght, |aw student.

W\ shall referred to these entities in the singular as “the
Board” or “UM).



of Records and Registration, and they are reviewed by the Canpus
Classification Oficer (the “CCO), who is also the Director of
Records and Regi stration.

Wayne A. Smith, who held this position for 35 years, revi ewed
these docunents, then sent a letter to each applicant-student,
advi si ng each of his decision. Wen Smthretired on July 1, 2002,
Thomas C. Day, Jr., who had been Associate Director of Records and
Regi stration for five years, assuned Smth s position as Director
of Records and Registration.

Under UM s tuition reclassification policy (the “Policy”), a
student dissatisfied with the decision of the CCO nay first neet
with the CCOto discuss the decision, and then appeal to the Canpus
Review Committee (“CRC’), which renders a final decision on the
i ssue. A student who wi shes to chal | enge t he CRC deci si on nust sue
UM See Mi. Code (1978, 2004 Repl. Vol ., 2005 Cum Supp.), § 12-
104(b) (3) of the Education Article (“Educ.”)(authorizing UMto sue
or be sued).

Procedural History In Circuit Court
After exhausting these adm nistrative renedi es, the Students
filed suit against UM seeking certification for a class action.?
The circuit court denied the Students’ motion for class

certification. Both the Board and the Students filed notions for

Bergnman initially filed this suit on Cctober 15, 2002. The
ot her students were added as plaintiffs by an anended conpl ai nt.

2



summary judgnent. After a hearing on these notions, the circuit

court granted UM s notion and deni ed the Students’ notion.

The Students filed a tinely appeal to this Court,

i ssues:

| V.

Did the «circuit <court err in applying the
substantial evidence standard of review to the
Board' s residency classification decisions?

Were the Students entitled to a jury trial on their
chal | enge to t he deni al of in-state
recl assification?

Did the Board s tuition charge differential policy
violate the Maryland Decl aration of R ghts and the
hol ding in Frankel v. Bd. of Regents, 361 M. 298
(2000) ?

Did the circuit court err in denying the Students’
request for class certification?

rai si ng four

We shall answer no to questions | and Il, and yes to question

[l Because we answer yes to question Ill, we reverse the

decision of the circuit court, and remand the case to that c

ourt.

W do not answer question IV, but rather instruct the circuit court

t o reconsi der whet her,

a class should be certified.

The

Frankel Decision And UM’s Revised Tuition Policy

inlight of this opinion and Ml. Rul e 2-321,

The Court of Appeals’ decision in Frankel v. Bd. of Regents

361 Md. 298 (2000), is crucial to this case, both as governing

precedent, which we discuss later, and as background i nformation.
In Frankel, the Court of Appeals held that UM a state
“instrumentality,” violated the equal protection conponent of



Article 24 of the Maryland Declaration of Rights when it adopted
and applied a policy that “absolute[ly] preclu[ded] . . . in-state
tuition status for any student whose primary nonetary support comes
from an out-of-state source[.]” Id. at 312.* The decision in
Frankel, whi ch was i ssued on Novenber 6, 2000, caused the Board to
nodify its policy less than a nonth later, in an effort to conply
with Frankel’s dictates. Under the Board's former policy, no
matter what a student could show with respect to traditional
domcile factors, the student could not achieve in-state tuition
status if nore than one-half of his or her financial support cane
fromindividuals residing out of state. See id. at 314.
The revised Tuition Classification Policy, adopted on Novenber
27, 2000, provides in pertinent part:
l. POLI CY
It is the policy of the Board of Regents of the
University System of Maryland (USM to
recogni ze the categories of In-State and CQut-
of -State students for the purpose of adm ssi on,
tuition, and charge differentials at those
institutions where such differentiation has
been est abli shed.
A An I n-State student is a student whom
the University determnes to be a
permanent resident of the State of
Maryl and. For the purposes of this
Pol i cy, “permanent resident” is
defined as a person who satisfies all

the following conditions and has done
so for at least twelve (12)

“We shal | discuss the rationale and inplications of Frankel in
t he Di scussion section of this opinion.
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consecutive months immediately prior

to

and including the 1last date

available to register for courses in

the

semester/term for which the

person seeks In-State Status:

1.

Is not residing in the State of
Maryland primarily to attend an
educational institution; and,

Oms and continuously occupies
or rents and continuously
occupies living quarters in
Maryland . . . ; and,

Mai nt ai ns wi thin Mar yl and
substantial ly al | per sona
property; and,

Pays Maryl and i ncone tax on all
earned t axabl e i ncone i ncl udi ng
al | taxable incone earned
outsi de the State; and,

Regi sters al | owned not or
vehi cl es in Mar yl and in
accordance with Maryland |aw,
and,

Possesses a valid Maryland
driver’s license, if |icensed,
in accordance wth Maryland
| aw; and,

Is registered in Maryland, if
regi stered to vote; and,

Receives no public assistance
from a state other than the
State of Maryland or from a
city, county  or muni ci pal
agency ot her than one in
Maryl and; and,

Has a legal ability under
Federal and Maryland law to
live per manent |y wi t hout
interruption in Maryl and.
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Assignnent of In-State or Qut-of-
State classification wll be made by
t he University upon an assessnent of
the totality of facts known or
presented to it. The person seeking
In-State Status shall have the burden
of proving that he or she satisfied
all requirenents.

Either of the following circumstances
raise[s] a presumption that the
student is residing in the State of
Maryland primarily for the purpose of
attending an educational institution.

1. The student was
attending high school or
residing outside Maryland
at the time of application
for admission to a USM
institution, or,

2. The student is both
(a) not financially
independent and (b)) 1is
financially dependent upon
a person not a resident of
Maryland.

The burden shall be on the
student to rebut the
presumption.

PROCEDURES .

B.

A change in status nust be requested
by submtting a USM “Petition for

Change in Cl assification for
Adm ssi on, Tuition and Char ge
Differential”. A student applying

for a change to In-State Status nust
furnish all required docunentation
with the Petition by the |ast
publ ished date to register for the
forthcom ng senester/term for which
the change in classification is



sought..

Each institution of the University
System of Maryland shall develop and
publish additional procedures to
implement this policy. Pr ocedur es
shall provide that on request the
Pr esi dent or designee has the
authority to waive any residency
criterion set forth in Section . if
it is determ ned that the student is
i ndeed a permanent resident and the
application of the criteria creates
an unjust result. These procedures
shall be filed with the Ofice of the
Chancel | or.

[11. DEFIN TIONS

A

Fi nanci al |l y Dependent : For t he
pur poses of this policy, a
financially dependent student is one
who i s clained as a dependent for tax
pur poses or who receives nore than
one-half of his or her support from
anot her person during the twelve (12)
nont h period i nmedi ately prior to the
| ast published date for registration
for the senmester or session. If a
student receives nore than one-half
of his or her support in the
aggregate fromnore than one person,
the student shall be considered
financially dependent on the person
providing the greater anount of
support.

Fi nancial ly | ndependent: A
financially independent student is
one who (1) declares hinself or
hersel f to be financially i ndependent
as defined herein; (2) does not
appear as a dependent on the Federal
or State inconme tax return of any
ot her person; (3) receives less than
one-half of his or her support from
any other person or persons; and (4)
demonstrates that he or she provides
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through self-generated support one-
half of his or her total expenses.

G Self-CGenerated: . . . . For the
purposes of this policy, grants,
stipends, awards, benefits, loans and
gifts (including federal and State
aid, grants, and loans) may not be
used as self-generated income.
(Enphasi s added.)

We shall refer to the rebuttable presunption set forth in
section I(E)(2) of the above Tuition Policy as the *“Financial
Dependence Presunption.” W shall call the rebuttable presunption
set forth in section I(E)(1) the “Residence at Application
Presunption.” Because these rebuttabl e presunptions were frequently
used by UM as the basis for determ ning that a student “is residing
in the State of Maryland primarily for the purpose of attending an
educational institution,” they are a central focus of this case.
Recol | ection of these terns will facilitate understanding of the
remai nder of this opinion.

Facts And Administrative Proceedings

The Students all fell within the Residence at Application
Presunption and the Financial Dependence Presunption. They al |
lived outside Maryland at the tinme they applied to UM and none were
able to successfully denonstrate that they earned or received 50%
or nore of their total expenses (including tuition expense) for

twel ve nonths preceding their petition for re-classification. e

shall set forth other pertinent facts about each of the Students



bel ow. Except as noted, all net Policy criteria I(A)(2) through
[ (A)(9).
Karyn Bergmann

Karyn Bergnmann was accepted at the UM Law School for the term
beginning in Fall 2000. She was age thirty-six when she applied,
and had worked for a nunber of years since graduating fromcoll ege.
She | eased her Maryl and resi dence, and obtained a Maryl and driver’s
license and vehicle registration in August 2000. She supported
hersel f through the school year by using her sunmer salary and her
student |oans, which involved no co-signer. Her lawrel ated
activities included | obbying the General Assenbly for passage of the
Anti-Discrimnation Act of 2001 and menberships in the Mryl and
organi zati on Freestate Justice, the Maryland Public Interest Law
Project, and the Maryland Environnental Law Society.®> She worked
for the Maryland Ofice of the Attorney General in the Departnent
of the Environnment in 2001, and filed a Maryland i ncone tax return
reporting her incone from that job. She spent many weekends in
Virginia during her first year at UM but not thereafter. Bergnann
stated in her petitionto the CRCthat she was nore confortable with
Maryl and’ s political environnent than that of Virginia, where she

resi ded at application. She filed her petition for reclassification

*Ber gnann was summonsed to jury duty in Baltinore City in the
summer of 2001. She was al so sutmmonsed to jury duty in the federal
District Court for Maryland in the sumer of 2002, and she took the
Maryl and bar in the sumer of 2003. These events had not occurred
when Smith initially denied her petition.
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fromout-of-state to in-state tuition status on August 16, 2001.
At that tine, she had not been claimed as a tax dependent for
thirteen years.

On Septenber 18, 2001, Smith sent Bergnmann a letter advising
that she failed to denonstrate that she was “not residing in
[Maryl and] primarily to attend an educational institution,” and t hat
she fell within both the Residence at Application Presunption and
the Financial Dependence Presunption because, upon application to
UM she resided outside Maryland, and she failed to show that she
generated one-half or nore of her annual expenses. Wen Bergnmann
met with Smith on Septenber 27, 2001, regarding her petition, he
told her she “really just needed to show that she earned, with a
job, nore than $15,000[,]” which would equal half of her reported
expenses of $30, 130, $19,718 of which was her |aw school tuition.
She filed her formal appeal to the CRC on OCctober 12, 2001,
providing tax returns for twel ve years, and an affidavit stating her
intent to sit for the Maryl and bar.

On Cctober 18, 2001, the CRC issued a formal denial of her
petition on the ground that she

failed to convince the conmttee that, during
the period covered by your application, you
were not residing in . . . Maryland primarily
to attend an educat i onal institution.
Speci fically, you were residing outside
Maryland at the time of application for

adm ssi on.

The denial was issued after the Court of Appeals’ 2000 decision in
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Frankel.

This lawsuit was filed on Cctober 15, 2002. El even nont hs
|ater, an Assistant Attorney GCeneral representing UM wote to
Bergmann’s attorney, acknow edging UMs error in considering her
petition:

The Court of Appeals [in Frankel] ruled that
while one of the policy's criteria used to
determ ne residency was legally inpermssible,
“[a] refund under the [Board of Regents] Policy
cannot be nade until the appropriate officials
properly rul e upon [ Bergmann’s] request for in-
state status, enploying legally permssible

criteria.” Using this holding as a guide, and
because . . . the Board’s post-Frankel policy
-- whi ch t he Uni versity cont ends is
constitutional -— was misapplied to Ms.

Bergmann’s 2001 petition, the University nust
first review Ms. Bergnmann's petition using a
correct interpretation of the Board of Regents
policy governing residency classification for
tuition purposes before it can consider her
claimfor a refund. If after this review the
University determines that she should have been
reclassified as an in-state student, it will
refund Ms. Bergmann the difference between in-
state and out-of-state tuition for two years at
the rates that were charged in academic years
2002 and 2003. (Enphasis added.)

According to UM Bergmann declined to participate in that
revi ew, but the CRC nonet hel ess reconsi dered her petition on Cctober
21, 2003, as well as “information relevant to her residency status
as it existed at the tinme she filed her petition in 2001, which had
been devel oped during discovery” in this suit. I nf or mati on
forthcom ng since her 2001 application included her sunmons for and

service on a Baltinore City jury in 2001, as well|l as her sumons for
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jury duty in the federal District Court for Maryland in the sunmer
of 2002. She also studied for and took the Maryland bar in the
sumrmer of 2003. Nonethel ess, the CRC decided to deny Bergmann’s
petition again.

In the “Menorandum of CRC Action” recording such action, the
CRC stated that Bergmann “did not satisfy part |I.A 1 and probably
did not satisfy part I.A 3 of the Policy.” The pertinent text of
t hi s Menorandum st at es:

I. A. 1. Under Part |I.E of the Policy, M.
Ber gmann was subject to a presunption that she
was in Maryland primarily for the purpose of
attendi ng an educational institution. This is
due, first, to the fact that she lived in
Virginia when she applied to Law School, and
second, to the facts that she was not
“financially independent” as the term is
defined in the Policy and not financially
dependent upon a Maryl and resident, during her
first year in Law School. She had the burden
of rebutting that presunption in order to show
that she was not in Maryland primarily to
attend Law School

The CRC unani nously agreed that M. Bergnann
did not rebut the presunption that she was in
Maryl and primarily for the purpose of attending
an educational institution. The CRC deci ded
that the docunents did not provide sufficient
evi dence that she was in the State of Mryl and
during her first year of |aw school primarily
for a purpose other than attending the school.
Ms. Bergnmann did not establish or docunment any
ties to Maryland before or during her first
year of | aw school which would allowthe CRCto
find that she was living in Maryland primarily
for any purpose other than to attend |aw
school .

In addition, Ms. Ber gmann, by her own
adm ssion, spent a lot of social tine in
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Vi rginia. Her bank statenents docunent that
many of her purchases were made in Virginia
during the first year of |aw school.

Based on the information in her statenents, the
CRCinterpreted that her invol venent in student
groups appeared to be an extension of her |aw
school activities rather than as a resident of
Maryl and. The file showed no record of
community involvenent in Maryland beyond her
Law School activities.

In looking for a source within the docunents
which would have allowed the commttee to
interpret her activities during the first year
of school differently, the CRC did not find any
docunentation or affidavit from a friend or
col | eague of Ms. Bergmann’ s whi ch provi ded any
credi ble support that she had relocated to
Maryl and for any purpose other than to attend
| aw school . The CRC was not persuaded
otherwise by M. Bergnmann’s sel f-serving
assertion to her intent to be a Maryland
resi dent.

I.A.3. This is a requirement that the
petitioner mai nt ai n within Maryl and
substantially all personal property. Ms.
Ber gnmann had |ived on her own for several years
before applying to Law School, presunmably
acquiring furniture and other possessions for
operation of a household. M. Bergnmann |ived
in a furnished dormtory roomat the Baltinore
Student Union during her first year in |aw
school . It is doubtful that she noved
substantially all of her personal property into
her dormtory room |ocated on canpus, even
t hough she so indicated in her deposition.

Failure to neet the requirenents of either
l.A'1 or I.A 3 disqualifies a student from
reclassificationtoin-state status for tuition
pur poses.

Upon examn ni ng t he totality of t he
ci rcunstances concerning Ms. Bergmann' s case,
I ncl udi ng her deposition, all the docunentation
provided to the CRC, and the criteria for
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granting in-state tuition status, the CRC felt

that its decision regarding M. Bergnann's

residency during her first year in |aw schoo

was definitive.
The Menorandum sai d not hi ng about her residency during her second
year, although the Board' s earlier letter to Bergmann’s counsel
i ndi cated the review would resolve both the second year and third
year tuition status.

Lance Pietropola
Baltinmore was the closest nmgjor netropolitan area to Lance
Pi etropola s Pennsylvania hone when he enrolled in UM School of
Dentistry in the summer of 2000. During his first year of dental
school, he lived in Baltinore, where he rented an apartnent. During
the summer after his first year, he taught school through an
Americorp programaffiliated with UM
Pietropola filed a petition to be reclassified for his second

year of dental school, in August 2001. He tried to establish his
financial independence by listing his $25,000 loan from UM as
i ncome, under the general category of “Sources of Funds and O her
Support.”® He also listed as incone a $20, 855 “federal” | oan and a
$1,500 “HUD grant,” which, together with $3, 690 of “self-generated
i ncone,” totaled $51,095 in incone. He listed $50,547 i n expenses,

i ncl udi ng $24, 311.60 for “tuition and fees.” On Septenber 18, 2001,

he received the sane letter fromSmth denying his petition, citing

®He designated it wunder the subcategory for loans as a
“personal ” | oan
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t he sanme Fi nanci al Dependency Presunption applied to Bergmann. Wen
Pietropola net with Smth, as part of his appeal from Smth’'s
decision, Snith said “pretty abruptly” that his $25, 000 | oan was no
| onger being consi dered as personal inconme, and that there was not
much nore to discuss.

Pietropola filed a second petition on Decenber 16, 2002. His
statenent of incone and expenses was simlar, except that he listed
his $25,000 loan fromUMdifferently. This tine, he classified it
as “Self-Cenerated Incone.” On January 13, 2003, Day, who had
succeeded Smth as Canpus Cassification Oficer, sent a letter
denyi ng Pietropola s second petition for the sane | ack of financi al
I ndependence reasons as his first letter. \Wen Pietropola |ater
encountered Day i n the Records and Registration Ofice, Day told him
that, w thout some new information, there was “not a whole lot to
di scuss.”

In July 2002, Pi etropol a became engaged to a Maryl and resi dent
who worked in Baltinore; they married in May 2003. On August 25,
2003, Pietropola filed a third petition, requesting re-
classification for his third year of dental school. Day initially
rejected this petition in Septenber 2003, on the sanme Financi al
Dependence Presunption grounds. On October 21, 2003, at an appeal
nmeeting with Pietropola, Day agreed to reconsider based on
Pietropola’s marriage and his wife's enploynent. On Decenber 9,

2003, Day sent a letter to Pietropola informng him that his
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petition for reclassification was granted, retroactive to the
begi nning of his third year in Fall 2003. Although Day stated no
reasons in his Decenber 9 letter, at his deposition Day said that
Pietropola’s wife's enploynent was dispositive. Pietropola' s
entitlenment to reclassification for his second year renmins
unresolved. Hi s activities whilelivingin Maryl and i ncl uded church
attendance, volunteer work, and a nentoring program
Cori Esser

Cori Esser lived in the District of Colunbia wth her husband
when she applied to and then entered UM School of Physical Therapy
in 1998. Her sister-in-law lived in Maryland, but she and her
husband rented an apartnent in D.C. because the cost was | ower than
properties she | ooked at in Mryl and. She filed a petition for
reclassification to in-state tuition status on May 12, 2000, at the
end of her second year. On June 21, 2000, Smith denied her request
on grounds of the Financial Dependence Presunption.’

Duri ng her second year i n physical therapy school, Esser rented

an apartnent in Bethesda, Mryland w th another physical therapy

The Board points out that Esser did not appeal from the
deni al of her 2000 petition, but in 2001 she requested that the
deni al be reconsidered. The Board explains that this request was
denied as untinely because appeals nmust be filed within fifteen
days of the University s initial decision. It nmakes the sane poi nt
about Wi ght. Yet the Board does not ask that their cases be
di sm ssed for failure to exhaust their adm nistrative renedies. On
remand, the circuit court should address what if any ramfications
flow from the failure of any of these Students to exhaust this
adm ni strative renedy.
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student who al so attended UM But Esser only paid $200 of the $850
per month rent for the apartnment, and she did not spend every ni ght
there, often returning to be with her husband in DC. She did not
nove her furniture into the Bethesda apartnent.

Donald C. Wright

Donald C. Wight began to live in Maryland in April 1999, when
he started work at the Cheesecake Factory in Baltinore. Before that
date, he had regularly visited his girlfriend, who lived in
Maryl and, on weekends. He entered UM School of Law in the fall of
1999.

Wight filed his first petition for reclassification to in-
state status on August 16, 2000, shortly before he started his
second year of |aw school. On Septenber 13, 2000, before the
Frankel deci sion was issued, Wight received a denial letter from
Smth, citing the Financial Dependence Presunption. This letter
contained nore specifics than letters sent to the other Students.
It indicated that Wight did not answer all the questions, that his
expenses appeared to be low, and that his six nonths of earnings
“were not docunented.”

Wight filed a second petition on Septenber 10, 2001, seeking
reclassification for his third year of law school. Smth denied
this petition by letter dated Cctober 15, 2001. In addition to
citing the Financial Dependence Presunption, Smth pointed to

Wight's failure to provide a |ease showing his living quarters
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since April 30, 2001.
Other Facts Regarding UM’'s Application Of Tuition Policy
Testimony Of Smith
Smth served as the Canpus C assification Oficer and Director
of Records and Registration during all pertinent periods until he
retired on June 30, 2002. Wwen Smith was asked how the Frankel
decision “inpact[ed] in any way your job duties and . . . your
handling of the petition process,” he answered:
A. The University as a whol e changed sone of
t he questions that were asked and provi ded al
of the canpuses, including ny canmpus, including
me, wth what the new Board of Regents policy

was.

Q Did anyone describe to you what the changes
wer e?

A. No, | read through them Nobody really
described them for ne.

In a followup question by the Students’ counsel, asking

“Iw] hat was the change in policy after Frankel,” Smth responded:

One of the changes that w as] nobst preval ent

for me is it was enphasized that all of the

conditions of in-state status needed to be net

for 12 consecutive nonths. The other area was

that the dependency, the financial dependency,

of an applicant or a student was no |onger

restricted to parent, spouse or | egal guardi an.
This nmeant that financial dependency could also occur when other
relatives or third parties (excluding enployers) provided nore than
50% of the Students’ support.

When asked, “[w] hat are the primary criteria that you woul d use
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to determ ne a student’s change of residency,” Snmith stated:

Al the information that is in l1a and 1 through

9 [of the Tuition Policy] [is] |ooked at in

addition to whether or not by definition, as

you go through Policy Athe A B, C, D, and E,

all of those are |ook[ed] at. You |look at the

policy inits entirety.
He explained that the petitioning students must neet all of
Conditions 1 through 9 to nerit in-state tuition.

When asked whether students who net Conditions 2 through 9
woul d therefore necessarily qualify wunder Condition 1, Snmth
replied, “I think so.”® Later, to the contrary, he said that, when
the petitioning student cannot denonstrate that she is “naking
enough noney to be self-sufficient,” there is no circunstance that
woul d al l ow the student to neet the residency requirenent.

As set forth previously, the Residence at Application
Presunption (section E(1) of the Tuition Policy) requires an
i nference agai nst the student based on his residency at the tinme of
applicationto UM Smthtestifiedthat this presunption di sappears
after twelve nonths living in Maryland while in school:

If they’ ve overcone [the presunption] by living
in the State of Maryland for 12 consecutive
nonths, then in nmy opinion they ve overcone
that and then 1’'m not concerned about our
living outside the state. Nor am | concerned

about you went to high school outside the
State[.]

8He also said that when you are determining if Condition 1
(i.e., the student is not residing inthe State . . . primarily to
attend an educational institution”) is net, “2 through 9 are
consi dered.”
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Wth respect to Bergmann’s petition, he expl ai ned:

The reason that she was denied was the fact
that, in looking at the entirety of her case,
al t hough she had physical presence, and when
you | ook at the petition and what she had done,
she had cone into the state a week or two
before the beginning of the senester having
noved from another state, Virginia in this

case, lived in student housing for a year, was
afull-time student . . . and at the end of her
first year went and got a tenporary job for a
couple nonths, and that’s what | got to | ook
at .

Smth also said that, if a student is financially dependent on

a parent who lives out-of-state, there is no way to rebut the
Fi nanci al Dependence Presunption (i.e., that they are in Maryl and
primarily to attend school). Factors like having family ties,
friends, colleagues or professional relations with people in
Maryland would not weigh in favor of qualifying, as he administered
the Policy. Nor would he consider as a factor political activity,
voting or active membership in a church, in Maryland. Referring to
these types of factors, he expounded:

[Yfou're here for nine or ten nonths that

you're going to school and you m ght want to

join a lot of organizations. The petition

doesn’t ask that. There’'s nothing there. It

wants to know where did you live and where did

you work. That’s what it’s |ooking for; and

why you are here.
When asked, “really it’s what they're asking for in the petition

that is considered when you render your opinion?” Smth replied,

“That’s what | use. | don’t have anything el se to go by, other than
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the information that the student supplies.” According to Smth,
very few of his decisions were reversed by the CRC.
Testimony Of Thomas C. Day, Jr.

M. Day worked in the Records and Regi stration departnent for
fifteen years, succeeding M. Smith as the Canpus C assification
Oficer and Director of Records and Registration on July 1, 2002.
Hi s understanding of how to apply the post- Frankel Tuition Policy
differed fromSmth’s.

My under standi ng of the change was that after
the Frankel decision, if a person was deened to
be an out of state person and they had been
living out of the state at the tinme they apply
and/ or t hey had no proven fi nanci al
I ndependence, that the idea of being in the
State of Maryland primarily to go to schoo
becanme an issue and if they could rebut that
presunption, then they could still be
determned to be a Maryl and resident.

When asked how a student could rebut the presunption, Day
expl ai ned:

It can be a number of ways, a combination of
different ways. They could be working, going
to school part-time. I’'ve seen people who have
submitted things to me such as extensive
volunteerism, membership in a religious
organization, family ties here in the state,
|’m sure there are sonme other things. Those
are the things that have basically been
presented to me in the past.

In nost cases, it’'s not one of those
things, although it potentially could be a
si ngl e one of those factors, but in nbst cases,
it’s a conbination of those kind of things
(Enphasi s added.)
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Day said that “twice in the last nonth to nonth and a half,”
a student who failed to neet the incone criteria was able to
over come t he Fi nanci al Dependence Presunption. He acknow edged t hat
before that, “[i]t’s not an extrenmely high nunber.”

When t he Students’ counsel asked Day why a student-applicant’s
income is considered in determning his or her residency, Day said:
|’mlooking in ternms of the judgnment call. [|’'m
| ooking to try to determ ne whet her the student
is doing other things besides being a student
and if they happen to be working, that can be
a contributing factor to things that they're

doing that’ s not being a student.

Nevert hel ess, Day made it clear that Conditions 2 through 9
could not rebut the financial dependence presunption. He expl ai ned
that Conditions 2 through 9 would not rebut either of the
presunptions descri bed above because “these things are specifically
listed in the [P]lolicy as having been met.” He also asserted that,
I n conputing whet her a student earned nore than 50% of his expenses
in order to avoid the Financial Dependence Presunption, the tuition
at UM nust be included as an expense.

Contrary to Smth, Day testified, as indicated above, that
factors such as volunteerism active church nenbership, and
enpl oynent woul d be considered favorably in assessing residency.?®

He acknow edged that these criteria were not published or witten

down anywhere. Neverthel ess, he asserted that when he interviewed

Marriage to a Maryl and resident would al so weigh in favor of
resi dency.
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a petitioner who could not neet the inconme requirenents, he would
ask about volunteerismand activities “outside of being a student.”
When Day reconsidered Bergmann's petition on 2003 (after the Board
decided, md-litigation, that the wong criteria had been applied),
he wote to the CRC

In nmy judgnment, the information submtted by

Ms. Bergmann and the additional information

submtted by M. Cobb did not rebut the

presunption that Ms. Bergmann was at that tine

in the State of Maryland primarily to go to

school. Specifically Ms. Bergmann's activities

and/ or comunity involvenment during her first

year of Law School were mniml and connected

to her status as a Law student.
Day of fered no expl anati on of why | awrel ated community i nvol venent
woul d not qualify as evidence to rebut the Financial Dependence
Presunption or the Residence at Application Presunption.

The Board’s Answers to Interrogatories also stated that there
is nolist of the factors that can be used to rebut the Application
at Residence Presunption or the Financial Dependence Presunption.

Patricia M. Sokolove

During all periods pertinent to these Students, Sokol ove was
t he Assistant Vice President for Student Affairs at University of
Maryl and, Baltinore.' She also chaired the CRC, which “is made up

of a group of . . . four or five senior deans[.]” Wen asked how

the Frankel deci sion “inpact[ed]” the way that the conmttee deci ded

¥'n that capacity, she was responsible for overseeing the
counseling center, records and registration, student services
center, financial aid, and the athletic center.
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appeal s and residency classification,” her answer was uncl ear.

| wouldn’t say that it changed the way, what we
did. Qur feeling was that we |ooked at what
M. Smth [sic], his decision, and |ooked to
see whether his decision matched what the
witten policy said and whether the supporting
docunent ati on supported his deci sion.

Anot her of her responses suggested that her view of the post-
Frankel Policy differed fromthat held by Day, and was nore simlar
to Smth’s:

Q [I]f an individual failed the [Financial
Dependence Presunption] could that be the sole
reason why your commttee would decline to give
t hat student in-state status?

A. Yes, it could, just as if they didn't have
a driver’s license fromthe State of Maryl and
and had one from sone other state.

When asked what gui dance she recei ved about the revi sed Policy,
she replied, said, “[a]ctually, | think the conmttee just dealt
with the policies thenselves.” Sokol ove further explained that
“after Frankel we were nore careful to look at all nine of those
criteria nore equally.” Regarding a student’s activities, such as
active nmenbership in a church, active comunity participation, or
running for a public office, she said that these “would have no
effect on” her decision as to residency.!! She advised that
“[bl]etween 70 and 80 percent of the time we agreed with M. Smth

and 20 percent of the tinme” we overruled him

1she explained that she was speaking for herself, not for
ot her nenbers of the CRC
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Wth respect to Bergmann, Sokolove testified that the only
reason Bergmann was denied in 2001 is that “she was attendi ng high
school or residing outside of Maryland when she applied.” She
“guess[ed]” that the CRC al so deni ed her petition because they “felt
she” fell within the Financial Dependency Presunption.?!? Although
Ber gmann was financi al |l y i ndependent (under section E(2) of Policy),
she “did not provide half of her expense but neither did any other

person[,]” as “all of her support comes from grants and | oans.”

Regardi ng section E(2)(b) presunption of non-residency if she “is
financially dependent upon a person not a resident of Mryland,”
Sokol ove stated: “lI wouldn't say she exactly nmet it, but I wouldn’'t

say she didn’t neet it either.”
Deposition Of David Nevins, Board of Regents Member
David Nevins, who was a nenber of the Board of Regents and

chair of its Finance Commttee, explained the reason for the Tuition

Pol i cy:
The purpose of this policy of . . . the State
of Maryland . . . [is to] subsidize our
institution to the tune of nearly one billion
dol | ars. That’s operating cost alone.
Additionally billions of dollars in capital
costs. So we want to make it such that

students fromout-of-state cannot fraudul ently
or otherw se represent thenselves as in-state
residents for the purpose of gaining di scounted
tuition.

2Bergmann’s petition showed that her total expenses were
$30, 130, of which $19, 718 was tuition. She earned $2,771, received
$1,000 as a gift, and relied on | oans for the rest.
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Nevins denied that the Board of Regents “intend[ed] any
consi stent set of criteria or nechani smby which a student coul d be
judged to have rebutted the presunption[s].” Rather, he | ooked to
the different schools within UM and their adm nistrators:

[We have generally found it to be appropriate
not to establish policies that go to such a
great degree as to restrict the differences
anong our institutions . . . . They all have
professionally trained staffs that can, nuch
better than we can, nake these deci sions.

Yet, in turn, the ultimte decision nmakers, professionals from
vari ous schools who constituted the CRC and nmade final decisions
about application of the Tuition Policy, apparently saw no
flexibility in howthey applied the policy. Sokol ove, Chair of the
CRC, comrented with respect to Bergmann’s claim to the CRC that
Smth was “inflexible,” that “these are the rules. It’s not M.
Smth's call. . . . [I]t’s the Board of Regents’ definitions, not
the university’s. Not the campus’s.”

DISCUSSION

I and II.
Judicial Review Of Tuition Classification Decisions

The threshold debate in this appeal is whether the circuit
court must treat a challenge to UMs denial of in-state tuition as
“de novo” litigation, as the Students posit, or as judicial review

of an adnministrative decision,®® as UM cont ends.

3Chal | enges t o admi ni strative adj udi cati ons are not “appeal s.”
Despite the common use of that termto describe judicial review of
(conti nued. . .)
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The circuit court granted summary judgnent to UMon the ground
that its “denials of the [reclassification] petitions are supported
by substantial evidence[.]” The Students argue that the deference
shown by the circuit court to UMs tuition dom cil e decision was not
appropri ate because the General Assenbly has made t he Admi ni strative
Procedure Act inapplicable to UMin these circunstances. See Educ.
8§ 12-104(j)(2) (except for appeals fromenpl oyee grievances, “Title
10, Subtitles 1 and 2 of the State Governnment Article
(“Adm nistrative Procedure Act”) are not applicable to the
University”). Because the domcile finding involves “core issues
of intent,” and t he evi dence supports “divergent conclusions[,]” the
Students contend that there were disputes of material fact that the
court should not have resolved in UMs favor on sumrary judgnent.

UM characterizes the Students’ standard of revi ew chall enge as
a red herring. It argues that, because the facts offered to show
the domciliary intent of each student were not di sputed, “the i ssue
on appeal is whether the trial court’s rulings on the |law were
legally correct.” The answer, it submts, is yes.

What nust be deci ded when a student chall enges UM s denial of

in-state tuitionin court is not addressed by statute or regul ati on.

1B3(...continued)
adm ni strative decisions, the circuit court is actually exercising
original jurisdiction. See generally Arnold Rochvarg, Maryland
Administrative Law 8 4.1 (M CPEL 2001) (di scussing constitutiona
reasons that challenges to adm nistrative actions cannot be taken
directly to Maryl and appellate courts).
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Nor has any Maryland case yet articulated the standard for such
review of UMs tuition domcile determ nations. W shall hold that
UMs tuition domcile decisions are subject to judicial review on
the same common | aw grounds as other administrative decisions.
The statutory franmework governing the University makes it cl ear
t hat UMs tuition domicile decisions are admnistrative
adj udi cations by a State instrunentality. In Article 12, Subtitle
1 of the Education Article, the General Assenbly declared that UM

is “an instrunentality of the State,” which operates as “an

YWiting for this Court, Judge Rodowsky sumarized the
st andards governing review of adm ni strative deci sions:

"Adistinctionis drawn in the scope of review
dependi ng upon whether the court is review ng
an adm ni strative agency's findings of fact as
opposed to purely legal conclusions. 'To the
extent the issues on appeal turn on the
correctness of an agency's findings of fact,
such findings nust be reviewed under the
substanti al evidence test.' "

In contrast, "[d]eterm ning whether an
agency's 'conclusions of law are correct is
always, on judicial review, the court's
prerogative, although we ordinarily respect
the agency's expertise and give weight to its
interpretation of a statute t hat it
adm ni sters.”  Further, an arbitrary and
capricious standard applies to our review of
an agency's discretionary functions, making
such actions essentially unreviewable "[a]s
| ong as [the agency's] exercise of discretion
does not viol ate regul ati ons, statutes, common
| aw principles, due process and other
constitutional requirenments[.]"

Dep’t of Public Safety & Correctional Servs. v. Thomas, 158 M.
App. 540, 551-52 (2004)(citations omtted).
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i ndependent unit of State governnent” in performng “an essenti al
public function[.]” Educ. 8 12-102(a)(2)-(4). 1t created the Board
of Regents to serve as UM s governing body. See Educ. § 12-
102(b) (“The governnent of the University System of Maryland is
vested in the Board of Regents”). The Board

[i]s responsible for the managenent of the

University System . . . and has all the
powers, rights, and privileges that go wth
that responsibility, including the power to

conduct or maintain any institutions, schools,
or departnments in the University.

Educ. 8 12-104(c)(1l). Consequently, UMis a State instrunentality
and the Board acts as its admnistrator with respect to the
governance matters entrusted to the University. See Educ. § 12-
102(a)(2)-(4).

In the exercise of its statutory authority, the Board “may nmake
rul es and regul ati ons and prescri be policies and procedures, for the
managenent, mai ntenance, [and] operation . . . of the University
Systeni.]” Educ. 8§ 12-104(j)(1). Anong the nmnagenent powers
conferred upon the Board is the authority to establish tuition
policy and rates. In Frankel v. Bd. of Regents of Univ. of Md.
Sys., 361 Md. 298, 317 (2000), the Court of Appeals recognized that
one of the essential tools enployed by the Board to advance UM s
m ssion of educating Maryland students is to offer bona fide
Maryl and resi dents a substantially lower tuition rate than students
fromother jurisdictions.

Deci si ons regar di ng whet her i ndi vi dual students qualify for the
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| ower in-state tuition rate are made by the Board via policies and
procedures established by the Board.!® Through this process, UM
determines domicile for all students who apply for the in-state
tuition rate, including those who petition for reclassification
As we explained above, in order to inplenment its tuition
differential policy, the Board also created an admnistrative
process for considering such reclassification petitions.

I n Frankel, the Court of Appeals recognized that UM s policies
and practices governing determnation of tuition domcile nust
conply with the constitutional requirenents of equal protection and
due process. See Frankel, 361 Md. at 313-15. But neither Frankel
nor any ot her Maryl and deci si on has explicitly addressed how courts
shoul d treat challenges to UMs donmicile determ nations.

Courts in other jurisdictions that have considered simlar
questions regardi ng state universities unifornmy have held that the
university’'s decisions regarding student domcile for tuition
purposes are admnistrative decisions that nust be judicially
reviewed under the deferent standard that applies to review of
adm ni strative adjudicati ons. See Webster v. State Bd. of Regents,
599 P.2d 816, 818 (Ariz. Ct. App. 1979)(to overturn a university’s
tuition domcile decision, "the trial court nust find that the

agency has acted arbitrarily, capriciously, or has abused its

We shall closely examne these in the next section of our
opi ni on.
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di scretion"); Allen v. Scherer, 452 N E. 2d 1031, 1035 (Ind. C. App.
1983) (when evidence regarding tuition domcile "could reasonably
have given rise to two different inferences, the inference chosen
by the agency nust be sustained even though the court m ght have
chosen a different inference");, Peck v. Univ. Residence Comm. of
Kansas State Univ., 807 P.2d 652, 660 (Kan. 1991) (judicial review
of tuition domcile decisionis limted to determ ning whether the
deci sion was "unreasonable, arbitrary or capricious"); Norman v.
Cameron, 488 S.E. 2d 297, 300 (NC C. App.), review denied, 494
S.E.2d 416 (N. C. 1997)(tuition domcile decision nmust be upheld if
supported by substanti al evi dence) ; Ravindranathan v. Va.
Commonwealth Univ., 519 S.E 2d 618, 620 (Va. 1999)(university's
deni al of in-state tuition was supported by substantial evidence and
was not unreasonable).® These courts and litigants proceeded under
their respective state APAs.

A New Jersey case, however, applied conmon | awin reaching the
sane result. In Lipman v. Rutgers-The State Univ. of N.J., 748 A. 2d
142, 146-47 (N.J. Sup. C. App. Dv. 2000), the rationale for a
def erent standard of reviewis persuasively articulated. Asinthis
case, the state Adm nistrative Procedure Act did not apply. The
Appel l ate Division of the New Jersey Superior Court observed that,

al though “[t]he University is not a State agency under the

The Students have cited no cases, in or out of Maryl and, that
support their contention that a jury should resolve the factua
di sputes relevant to this tuition decision.
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Adm ni strative Procedure Act[,]” it “has long been considered an
instrunmentality of the State for the purpose of providing public
hi gher educati on, and whose property and assets are inpressed with
a public trust for that purpose.” 1d. at 147. As aresult, “[w hen
Rutgers attenpts to determ ne whether a student is domiciled in New
Jersey, it acts nmuch like an adm nistrative agency.” Id. at 146.

The appellate court concluded that the proper standard for
judicial reviewof a tuition domcile decision by the university is
the deferent standard that courts routinely apply to adm ni strative
deci si ons.

[Universities are entitled to deference in
sone of their internal decisions. . . . W
recogni ze that “[d]lomcile is a relation which
the law creates between an individual and a
particular locality or country.” Obvi ousl y,
our courts have substantial experience dealing
with this [ egal concept.

However, [the university] makes aninitia
domcile determnation for each student
admtted to the University. Thus, [the
uni versity] makes thousands of domcile
determ nations every year. These decisions are
m xed questions of |aw and fact. Wen a
university determ nes domcile, aside fromthe
applicable law, the wuniversity nust also
confront its students’ living arrangenents,
of f-canpus activities, and interactionwith the
school, as well as its own tuition policies.
Therefore, a substanti al portion of the
dom cil e eval uation invol ves assessing factors
that are uniquely within [the university’ s]
expertise and, in our opinion, war r ant
deference by the judiciary.

Id. at 147-48 (citations omtted).

W agree with this reasoning. Def erence to the statutory
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authority that the General Assenbly has given the Board over tuition
policy is appropriate when a circuit or appellate court is asked to
reconsider a tuition domicile determnation by the Board. UM
possesses not only statutory authority, but also expertise in the
uni que determ nation of whether a particular student is domciled
in Maryl and for the purpose of obtaining a higher education.

We are not persuaded ot herw se by the exclusion of UMfromthe
Adm ni strative Procedure Act (APA) under Educ. section 12-104(j)(2).
The Students m sunderstand the effect of this provision. The
judicial review standards set forth in the APA nerely codify the
prevailing common | aw standards governing judicial review of all
adm ni strative decisions. See, e.g., Harvey v. Marshall, 389 M.
243, 296 (2005)(“Maryland cases suggest that ‘an adm nistrative
proceedi ng, even if not subject to judicial review under the APA
woul d be subject to judicial review of essentially the same scope,
in an action for mandamus, certiorari, injunction or declaratory
judgment”); Prince George’s County v. Beretta U.S.A. Corp., 358 M.
166, 176 n. 3 (2000) (when an adj udi cative adm nistrative decisionis
revi ewabl e under conmon | aw rather than the APA, “essentially the
same criteria set forth [in the APA] govern[s]”)(citing cases).
Thus, “[w] hen a court reviews an adm ni strative deci sion that is not
covered by the APA, judicial reviewis essentially identical to when
the court is review ng a decision of any agency covered by the APA,

absent a special statute to the contrary.” Arnol d Rochvarg,
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Maryland Administrative Law 8 4.43, at 136 (M CPEL 2001). There are
many adm nistrative decisions that are subject to this type of
judicial review See Beretta U.S.A., 358 Md. at 176 n.3 (listing
exanples). To that list, we now add tuition domicile decisions by
the University.

W hold that UMs domcile determ nations, when nmade to
determ ne appropriate tuition charges for its students, are properly
revi ewed under the established principles governing judicial review
of admi nistrative decisions.! \Wether a particular student is
domciled in Maryland is a m xed question of |aw and fact that may

be challenged on the sanme grounds as other admnistrative

YThi s does not nean, however, that the Students necessarily
had to file a petition for judicial review, as is required for
judicial review under section 10-222 of the APA. Nor are the
tinmeliness and procedural requirenments of Ml. Rules 7-202 through
7-209, governing judicial review under the APA, applicable here.
Al though this issue was not raised in Frankel, nor is it raised
here, we note that the the Students here filed suit on theories of
recovery that are simlar, if not identical, to those successfully
pursued by the plaintiff in Frankel. The Court of Appeals in
Frankel, in the context of discussing UMs asserted waiver and
sovereign imunity defenses, held that M. Frankel’s remedy was a
common | aw contract action agai nst UM grounded upon the Board’s
adoption of a “Policy and regulations entitling a student to a
credit or refund of tuition upon re-classification from out-of-
state status to in-state status.” Frankel, 361 MI. at 3009. See
also Stern v. Bd. of Regents, Univ. Sys. of Md., 380 Md. 691, 709-
10, 718 (2004) (interpreting Frankel deci sion and di stinguishingits
hol di ng that Frankel’s clai mwas not barred by sovereign i nmunity,
in the context of student challenge to UM md-year tuition
I ncrease). The Frankel Court al so noted that Frankel “filed [his]
action within a year fromthe final adm ni strative deci si on denyi ng
his request for in-state status and his claim for a refund.”
Frankel, 361 Md. at 308. The record is clear that Bergnann’'s suit
was also filed within a year fromthe final adm nistrative deci sion
denying her request for in-state status and for a refund.
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adj udi cations.'® Accordingly, the Students’ claim that they are
entitled to a jury trial on this issue nust fail.

In this case, the circuit court’s conclusion that there is
subst anti al evidence to support UM s dom ci |l e deci si ons denonstr at es
that the court properly considered at | east one of these grounds.
The question remains, then, whether the University's tuition
dom cil e decisions regarding the Students should be invalidated on
ot her grounds, such as wunconstitutionality, arbitrariness, or
capriciousness. W address these issues next.

III.
Violation Of The Maryland Declaration of Rights
And The Holding In Frankel

8Speci fically, a person aggrieved by the chall enged resi dency
classification must show that a substantial right has been
prej udi ced because the finding, conclusion, or decision:

(1) is unconstitutional;

(i1i) exceeds the statutory authority or
jurisdiction of the final decision nmaker;

(tii) results froman unl awful procedure;
(iv) is affected by any other error of |aw,

(v) is unsupported by conpetent, material, and
substantial evidence in light of the entire
record as submtted; or

(vi) is arbitrary or capricious.

Ml. Code (1984, 2004 Repl. Vol

., 2005 Cum Supp.), 8 10-222(h) of
the State Governnent Article.
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The Students next contend that the Board s “tuition charge
differential policy, onits face and as applied to [the Students’]
petitions, violates [the Students’] substantive and procedural due
process rights, as well as their rights to equal protection provided
for by Maryland' s Declaration of Rights.” Although the Students
assert generally that UM violated both their procedural and
substanti ve due process rights, they focus on their equal protection
argunent and the Court of Appeals’ decision in Frankel, which was
deci ded on equal protection grounds. Because we conclude that the
Board's application of its in-state tuition policy violated the
Students’ equal protection rights under the Maryland constitution
as enunciated in Frankel, we, like the Frankel Court, find it
unnecessary to address the Students’ due process grounds.

In their brief, the Students review in detail the manner in
whi ch various UMofficials viewed and applied the Board s nodified
policy, adopted in response to the Frankel deci sion. They al so
hi ghl i ght the testinony of the Board of Regents’ designee, who said
that the purpose of the policy was to make it “difficult for a
student who cones fromout-of-state to becone eligible for in-state
tuition.” Based on this evidence, they advocate that the Board
failed to “create a constitutionally perm ssible tuition policy,
which is obvious upon a close exam nation of how the policy is
interpreted by the Appellees and how it was actually adm nistered

by the University.”

36



W agree that the absence of uniformty in the UM
adm ni strators’ understandi ng of the current Tuition Policy, and the
absence of standards or criteria for them to use in determning
whet her a student has successfully rebutted t he Fi nanci al Dependence
Presunption, violates the Students’ rights to equal protection
enbodied in Article 24 of the Mryland Declaration of Rights,
according to the dictates of Frankel.

The Facial Validity Of The Policy

Article 24 of the Maryland Declaration of Rights states, in

pertinent part, “[t]hat no man ought to be . . . disseized of his
freehold, Iliberties or privileges, . . . or, in any nmanner,
destroyed or deprived of his . . . liberty or property, but by the
Judgnent of his peers, or by the Law of the land.” “Al t hough

Article 24 does not contain an express equal protection clause, the
concept of equal protection nevertheless is enbodied in the
Article.” Renko v. McLean, 346 M. 464, 482 (1997).

The Court of Appeals in Frankel recognized that, although
federal notions of equal protection are persuasive in its analysis
of Maryland’ s equal protection clause, the “‘federal and state
guarantees of equal protection are ‘obviously independent and
capabl e of divergent application.’” Frankel, 361 M. at 313
(citation omtted). The Court chose to rest its decision on the
Maryl and Decl aration of Rights. See id. at 313 & n. 3.

In Frankel, the Court of Appeals was faced with a tuition
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policy different fromthat involved here. Under the former policy,
a student could not “have in-state tuition status if nore than one-
half of the student’s financial support [canme] from a person or
persons who |live out-of-state. This requirenment [was] absol ute and
ha[d] no exceptions.” 1Id. at 314. The Frankel Court held that the
policy violated Maryland s equal protection clause, because it
“places in one class bona fide Mryland residents whose primary
source of funds is within the State, and places in another, higher
payi ng cl ass, bona fide Maryl and resi dents whose primry source of
funds is outside the State.” 1d. at 314.

The Court of Appeals decided that UMs forner tuition policy
failed the ~classic “rational basis test,” under which a
di scrimnatory economc regulation, even if it does not inpair
fundanmental rights, nmust have sone “reasonable justification.” 1Id.
at 315. The Court called upon its decision in Verzi v. Baltimore
County, 333 M. 411 (1994), to denobnstrate application of the
rational basis test in the context of econom c regul ation:

[We invalidated, under the equal protection
conponent of Article 24, a Baltinore County
regul ation inmposing a “location requirenent”

for licensed towtruck operators who are call ed
by the police to tow vehicles which have becone

di sabl ed. Under the regulation, whenever
police in Baltinore County were requested to
call a tow truck operator for a disabled

vehicle, the police were required to call upon
an oper at or whose pl ace of busi ness was | ocat ed
in Baltinmore County. . . Judge Karwack
stated for the Court [that] . . . “we have .
required that a legislative classification
rest upon ‘some ground of difference having a
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fair and substantial relation to the object of
the legislation.’”

Frankel, 361 Md. at 315-16 (citations omtted). The Court reasoned
t hat

a governnmental regulation placing a greater
burden on sonme Maryl anders t han on ot hers based
on geographical factors nust rest on ”"sone
ground of difference having a fair and
substantial relation to the object of the
regul ation.® The stated object of the Board s
Policy is to all ow bona fide Maryl and resi dents
to pay a |lower tuition than nonresidents.

As the petitioner does not challenge the
objective of according a reduced tuition
benefit to bona fide Maryland residents, we
shall assune that the Board’ s objective is
entirely legitimate.[?] Nevertheless, the
Board’ s absol ute preclusion of resident status
for any student whose prinmary source of
nonetary support resides out-of-state has no
“fair and substantial relation to” the Board' s
and Policy’'s objective. On the contrary, many
applications of the Policy will be i nconsi stent
with the objective of providing a tuition
benefit to bona fide Maryl and residents.

Id. at 317 (citations omtted).

The Court gave two hypot heti cal exanpl es of situations in which
equal protection would be unconstitutionally denied: (1) a student
always lived in Maryland with his parents until, shortly before
applying to UM his parents divorced, and the parent with the
econom ¢ neans to pay for college noved out of state; and (2) a
student and his parents always |lived in Maryl and, but the student’s

expenses while in <college were paid for by the student’s

W nmake the same assunption here.
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grandparent, who resided in another state. See id. at 317-18
Noting that the Board took the position that, in these hypotheti cal
exanpl es, the student must pay out-of-state tuition, the Court of
Appeal s held that “the Board’ s and the Policy’s use of ‘financial
dependence’ and ‘financial independence’ creates an arbitrary and
irrational classification which violates the equal protection
principal” under Maryland |aw. 71d. at 318. The Court directed the
Board to determ ne Frankel’'s residency classification w thout using
the “financial dependence” and “financial independence” factors,
according to eight domcile factors listed in the pre-Frankel
policy. See id. These eight domcile factors are substantially the
same as Conditions 2 through 9 of the current Tuition Policy, which
was revised after Frankel.

The current Policy differs fromthe pre- Frankel policy in that
now, according to the ternms of the Policy, the Financial Dependence
Presunpti on may be rebutted by the student. Previously it could
not. The Frankel Court did not address whether the Board coul d use
a rebuttabl e presunption of non-residency flow ng fromproof of the
student’s financial dependency on an out-of-state resident.

The Court, however, held out the prospect that the source of
a student’s support m ght be a factor to consider, and the Court’s
words could be read to nmean that this factor m ght be given greater
wei ght than ot her factors:

Our holding in this case does not necessarily
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preclude the Board in the future from adopting

a regulation or amending the Policy to make the

source of student’s financial support a factor,

anong the other eight listed criteria, in

determi ning whether a student is a bona fide

resident of Maryland. There is a substanti al

di fference between an absol ute requi renent and

a nere factor which should be weighed and

consi dered al ong with ot her factors. Moreover,

in determining legal residence or domicile, the

weight that is given any particular factor may

vary depending on the circumstances.
Id. at 318 n. 4 (enphasis added). Thus, in examning the validity
of the Policy, we nust decide (1) whether the source of a student’s
financial support can legitimately be considered as a factor in
deciding the student’s permanent residence; and (2) whether the
Board gave this factor too nmuch wei ght when it applied the Fi nanci al
Dependence Presunpti on.

In answering the first question, we use a simlar test to that
applied in Frankel, i.e., whether the source of a student’s
financial support has “‘a fair and substantial relation to” a
determ nation of the student’s permanent residence.’” Id. at 316.
W hold that the source of a student’s nobnetary support does have
a “fair and substantial relation to” the question of his or her
resi dence. It may be one of several factors considered in
det erm ni ng whet her the student i s a permanent resi dent of Maryl and.

In reaching this conclusion, we examne the concept of

per manent residency, and howthat concept was defined by the Frankel

Court. Traditionally, for constitutional purposes, residency “nmeans
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a place of fixed present domicile.’” Blount v. Boston, 351 Mi. 360,

366

(1998) (quoting Howard v. Skinner, 87 M.

556,

559

(1898)) (enphasi s added). Although easily stated, the term*“fi xed,

present domcile” is an el usive concept,

and there is no single definition of the term
whi ch wi || mechani cally determ ne each person’s
domcile once the pertinent facts are known.
One’s domicile “has been defined as the place
‘Wth which he has a settled connection for
| egal purposes[.]’ It has also been defined,
in the sanme judicial opinions, “as that place
where a man has his true, fixed, pernmanent
home, habitation and principal establishnment,
wi thout any present intention of renoving
therefrom and to which he has, whenever
absent, the intention of returning.”

In addition, domcile has been defined as
the place that is “the ‘centre of [a person’ s]
affairs,’” and the place where the business of
hislife [is] transacted.” A person’s domcile
iIs ordinarily “where he and his famly
habitually dwell[.]” One claimng a particul ar
pl ace as his domcile “identifies hinself and
all his interests” with the place and there
“exercises the rights and perfornms the duties
of a citizen.’ Al t hough a person may have
several places of abode or dwelling, he or she
‘can have only one domcile at atine.’”

Id. at 367 (citations omtted).

The definition of domcile is not

be nol ded to neet special circunstances:

This Court has never deened any single
ci rcunst ance concl usive. However, 1t has
viewed certain factors as more important than
others, the two most important being where a
person actually lives and where he votes.
Were these factors are not so clear,
however, or wher e t here are speci al
ci rcunst ances explaining a particul ar place of
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abode or place of voting, the Court wll | ook
to and weigh a nunber of other factors in
deciding a person’s domicile.” . . . 1In other
words, the law presumes that where a person
actually lives and votes is that person’s
domicile, unless special circumstances explain
and rebut the presumption.

Oglesby v. Williams, 372 M. 360, 373-74 (2002)(citations omtted
and bol d added).

Al'l the Students physically spent their time in Maryland while
attending UM and satisfied nmany of the other traditional domcile
factors. M. Frankel also qualified under nost traditional factors.
But the Board argued to the Frankel Court that residency decisions
involving wuniversity students involved special circunstances.
Specifically, the Board contended that, “in a determ nation of in-
state status for tuition purposes, financial dependency on out - of -
state sources is ‘far nore probative’ than other, nore common,
resi dency factors, such as where one votes and files incone tax
returns.” Frankel, 361 Ml. at 312.

Al though the Frankel Court never directly answered this
argurment, it clearly declared that traditional «criteria for
resi dency should apply to university students:

A student who is a Maryl and resi dent under any

legal meaning or ordinary usage of the term
“resident,” but whose chi ef source of nonetary

support is soneone out-of-state, wll, wunder
t he Policy, be deened a nonresident of Maryl and
and will be required to pay a greater tuition

than ot her Maryl anders. Therefore the Poli cy,
inter alia, places in one class bona fide
Maryl and residents whose primary source of
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funds is within the State, and places in

anot her, higher paying class, bona fide

Maryl and residents whose primary source of

funds is outside the State.
Id. at 314 (enphasis added). In other words, the Court of Appeals
told the Board that UM could not create its own definition of
residency for tuition classification purposes that was not generally
grounded in the traditional legal standards. The Court of Appeals
considers “domicile [to be] a unitary concept; the ‘neaning of
domcil e and the basic principles for determ ning dom cil e have been
the sanme in this State regardl ess of the context in which the issue
of domcile arose.’” Blount, 351 M. at 367 (citations
omtted)(cited in Frankel).

The Court of Appeals has also identified specific facts that

coul d be consi dered:

Typically, [a Maryl ander] has only one pl ace of

abode which is designated as his or her

residence for virtually all purposes, such as

voting, incone tax returns, driver’s |icense,

not or vehicle registration, school attendance,

recei pt of mail, banking, contracts and | egal

docunents, the keeping of personal bel ongi ngs,

menber ship in organi zations, etc
Id. As we construe the Frankel opinion, the Court did not say that
the Board s definition had to be exactly |ike the traditional |egal
definition, but left for future decisions how close it had to be.

In this case, all of the traditional domicile factors recited

in Frankel (quoted above) have been net by the Students. Yet, in

our view, this situation does present special circunmstances that
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justify adjustnment of these traditional factors.

First, students who seek recl assification, includingappellants
here, have a reason to cone to this State: attendance at UM They
all noved to Maryl and around the tinme of their matricul ati on at UM
suggesting that they cane to Maryland for the education, and nmay
well intend to | eave the State after graduation. Because of their
matriculation at UM the attainnment of Maryland domcile entitles
them to large and immediate savings in the form of tuition
reductions. ?° This neans that they have a sharp incentive to
satisfy nost of the traditional domcile criteria, the cost of which
will be dwarfed by the tuition savings. For the typical student in
pr of essi onal school, obtaining a Maryland driver’s |icense and not or
vehicle registration, registering to vote and voting, noving
personalty, and renting living quarters are relatively easy things
to do, when conpared to earning $4,000 to $10, 000, representing the
tuition savings possible for a Maryl and resi dent.

When the financial incentive to neet these easily satisfied
criteria is high, regardless of whether a student intends to

permanently reside in Maryland, a nore careful scrutiny of the

2%For exanpl e, the difference between in-state tuition and out -
of -state tuition for full time day students at UM School of Law in
2001- 2002 was $4,473.50, a significant amount for a person who has
not yet begun a professional career. The sanme differential for
2002- 2003 was $10, 742. The full time day student tuition increased
from $5,402 (resident) and $9,875.50 (non-resident) in the 2001-
2002 school year, to $11,547 (resident) and $22, 289 (non-resident)
in the 2002-2003 school year.
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student’s true intent is constitutionally justified. Moreover, as
the Frankel Court recognized, “[t]he difficult and cl ose cases ari se
Wi th respect to those persons who have nore than one place of abode
or who have other significant contacts with more than one place.”
Id. at 368. In our view, receipt of nore than 50% of a student’s
support from an out-of-state person constitutes a significant
contact with another state.

It is nmore difficult to say that “*the centre of [a student’s]
affairs,” and the place where the business of his life [is]
transacted” is in Maryland, when the crucial matter of his support
is tied to another state. See Thomas v. Warner, 83 M. 14, 20
(1896) (quoted in Blount, 351 M. at 367). Conversely, when a
student earns noney in Mryland, the student has an additional
connection to the State. The nature, stability, and opportunity
offered by a job will tend to pronpte a person’s desire and need to
live in the state where the job is |ocated. Thus, earning noney in
Maryland is an appropriate indicator of a student’s intent to
mai ntain Maryland as his or her permanent residence.

Second, the traditional domcile rules rely on actual presence
inthe State as one of the two nost inportant criteria. See Blount,
351 Md. at 371. When a person lives in this State because he has
to be here to obtain an education, however, his physical presence
does not carry the same wei ght because there is a fixed date when

attendance at the school wll termnate. Consequent |y, other
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measurenments are needed.

For these reasons, when a student states on her application to
UM that she is a resident of another state, and then relies on a
person fromout of state for nore than 50%of her support during her
first academ c year, a rebuttable presunption that the student is
not domciled in Maryland has “a fair and substantial relation to
the object of the Policy,” which is to qualify only those students
who are permanent residents of Miryland for the lower in-state
tuition rates.

We al so concl ude that the Residence At Application Presunption
is valid. W do so for the sinple reason that this Presunption,
self-evidently, only applies to students who were non-resi dents when
they applied to UM It is settled Maryland law that “[o]nce a
domcile is determ ned or established a person retains his domcile
at such pl ace unl ess the evidence affirmati vel y shows an abandonnent
of that domcile.” Oglesby, 372 Ml. at 373. |In other words, once
domcile is established, there is a presunption that it continues
until superseded by new domcile. See Blount, 351 M. at 371. The
Resi dence At Application Presunption inposes no nore burden on a
student than traditional domcile |aw.

Nor do we agree with the Students that, in these special
ci rcunst ances, a student necessarily passes the residency test when
he neets Conditions 2 through 9, but not Condition 1 (i.e., that a

student nust not be “residing in Maryland primarily to attend an
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educational institution”). Condition 1 belongs in a category by
itself because it sinply expresses the Board s ultimte objective
to disqualify students for in-state tuition if they are physically
present in the State primarily for their education. W do not read
Frankel to nmean that this objective is constitutionally inproper.
If a student is in the State primarily for his education, it is
reasonable to conclude that he is not a pernmanent resident. A
student’s satisfaction of the readily attainable Conditions 2
t hrough 9 does not conpel us to infer otherw se.?!
Revised Policy’s Constitutionality As Applied

The Students also challenge UMs application of the current
Tuition Policy, arguing that although the Policy |anguage was
revised, the adm nistrators’ application remained the sane, i.e.,
they continued to apply the Financial Dependence Presunption as if

it were irrebuttable. This, the Students argue, violates the

2'The Policy on its face requires that a student qualify under
each and every condition listed as itens 1 through 9 in Part I,
subpart A Domicile law, however, traditionally required a
wei ghing of nultiple factors. See Oglesby, 372 M. at 373-75;
Blount, 351 Md. at 367-71; Bainum, 272 Ml. at 497-99. The Frankel
Court, in recognizing that the source of a student’s financial
support mght be considered in a revised policy, was careful to
enunci ate sinultaneously the “substantial difference between an
absol ute requirenent and a nere factor which would be wei ghed and
consi dered along with other factors.” Frankel, 361 Ml. at 318 n. 4.
We do not know whether the Court intended that the Board cannot
make conditions 2 through 9 mandatory for qualification as an in-
state student. Because all of the Students in this case net
conditions 2 through 9 however, that issue is not presentedinthis
appeal .
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Frankel mandate, and the equal protection law that is inplicit in
the Maryland Decl aration of Rights. Additionally, the Students
argue, UM adm nistrators were unconstitutionally arbitrary and
capricious in their decision making, allowng sone students re-

classification, and denying others, with no consistent criteria

applied to justify those decisions. Qur review of the record
persuades us that the Students are correct. For the reasons set
forth below, we will vacate the circuit’s court order granting

sumary judgnent in favor of the Board.

M. Smith, Canpus Cassification Oficer until July 1, 2002,
made the initial decision to deny each of the Students’ petitions
for reclassification. Rather than treating the Fi nanci al Dependence
Presunption as rebuttable, Smth nade it perfectly clear that it was
still irrebutable. Smith al so acknow edged t hat, as he admi ni stered
the Policy, factors like famly ties, friends, colleagues or
prof essional relations with people in Maryland would not be
consi dered to rebut the Financi al Dependence Presunpti on. Nor would
he consider as a factor political activity, voting, or active
menbership in a church in Maryland. As he viewed the Policy, a
petition for reclassification “wants to know where did you |live and
where did you work. That’s what it’s |ooking for; and why you are
here.”

I ndeed, as we indicated before, Smth testified that students

who cannot denonstrate that they are earning enough noney to be
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self-sufficient would find it inpossible to rebut the presunption:

Q [Conditions] [t]wo through nine that we
di scussed, but they cannot denonstrate
[ Maryl and residency], because they're not
enpl oyed or they're not enployed and naking
enough noney to be self-sufficient, and they
cannot denonstrate their self-sufficiency and
they’re relying on a parent who is out of
state, is there any way that that type of
student coul d establish residency?

A.  Not under those circunstances in ny
j udgnment, no.

This statenment could not be plainer. Although we have deci ded t hat
financi al dependence on an out-of-state person can be given greater
weight for tuition classification purposes than sone of the
traditional domicile factors, Smth's application of the Policy
rendered the Financial Dependence Presunption irrebuttable, a
practice definitively outlawed i n Frankel. Undi sputably, there was
an unconstitutional application of the revised Policy after the
Frankel deci si on.

The CRC had an opportunity to cure Smith's unconstitutiona
deci sions by overruling them But it failed to do so. Instead, the
CRC sent Bergmann what appeared to be a formletter sinply saying
that she “failed to convince the commttee that . . . she was not
residing in [Maryland] prinmarily to attend an educational
institution.” The letter contained no reference to her sunmmer
enpl oyment, her |obbying of the Mryland |egislature, or her
menbership in Maryl and | egal groups. |[|ndeed, Sokolove, the Chair

of the CRC, testified that Bergmann was deni ed reclassification in
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2001 because of the Residence at Application Presunption and the
Fi nanci al Dependency Presunption. This decision was made despite
Bergnann’ s actual financial independence; she obtained her tuition
and |iving expenses fromher sumrer enpl oynent, conbined with grants
and | oans.

Speaki ng generally, Sokolove testified that if a student
“failed the financial independence/ dependence test or policy,” that
could be “the sole reason why [the CRC] would decline to give that
student in-state status[.]” She acknow edged that neither active
church nmenbershi p, community participation, nor running for office
woul d affect her decision about a student’s residency. Thus, the
CRC admttedly applied the sane unconstitutional irrebuttable
presunption that Smith did. See Frankel, 361 Md. at 318.

Smth's successor, Day, had a different understanding of the
Policy fromthat of Smith and Sokol ove. His interpretation was nore
consistent with the dictates of Frankel. |In contrast to Smth and
Sokol ove, he testified in deposition that factors such as
vol unteerism active church menbership, and enploynment would be
favorably considered in rebutting the Financial Dependence
Presunption. But there is no evidence as to when Day’ s view was
applied, or that it ever became a consistent and prevailing
interpretation of the Policy. Mor eover, Day conceded that these
potential rebuttal factors are not published anywhere, or even

witten down. He asserted that he tells students about these
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factors when he neets with them
So, we have a post-litigation claimof adjustrment to a Tuition
Policy (as announced in Septenber 2003) that has been
unconstitutionally applied during the period from the Frankel
decision in 2000 until at |east Sokol ove’ s chairmanship of the CRC
ended in the sumer of 2002. The Board has presented no evidence
of when the change in interpretation or application occurred, and
it has never issued or announced any standards or criteria for how
t he Financi al Dependence Presunption can be rebutted.
Pierce on Administrative Law explains why an admnistrative
agency needs standards or criteria in its decision-nmnmaking:
An agency whose powers are not limted
ei ther by neani ngful statutory standards or by
| egislative rules poses a serious potential
threat to liberty and to denocracy. In the
absence of other limts on its power, such an
agency can engage in patterns of adjudicatory
deci si onmaki ng that are based on corruption,
personal favoritismor aninosity, or political
favoritism or aninosity, with little risk of
det ecti on.
|l Pierce, supra, 8 11.5, at 815. Al though the cases do not decl are
a hard and fast rule that witten criteria nust be set forth to
define every termin a policy established by an agency, we hold
that, under these circunstances, it is necessary that the Board
further define, in witing, the factors that will be considered
sufficient to rebut the Financial Dependence Presunption, and apply

themto all of the Students on renand.

In reaching this decision, we consider the apparent confusion
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by the Canmpus Cdassification Oficers and the CRC about how to
adm nister the Policy after Frankel. W also have considered the
nature of what nust be factually rebutted once the Presunption is
applied (i.e., that a student’'s primary purpose for living in
Maryland is not to attend school). Wen, as in this situation, the
fact to be proven is an individual’s state of mnd regarding future
pl ans, there is substantial risk that adm ni strative deci si onmakers
who are not constrained by statute, regulation, or established
policy, will *“ignore relevant considerations or take into account
irrelevant considerations[,]” either of which may result in an
arbitrary and capri ci ous deci sion. See Rochvarg, supra, 8 4.38, at
129; see generally Harvey v. Marshall, 389 M. 243, 298
(2005) (recogni zing that “deliberate disregard of . . . relevant
evi dence” may render a decision capricious).

The Board’s md-litigation reconsideration of M. Bergmann’'s
petition does not change our decision. El even nonths after
Bergmannn’s conplaint was filed, the Board's attorney wote to
Bergnmannn’ s attorney, stating that the “Board’ s post- Frankel policy

was m sapplied to Ms. Bergmannn’s petition,” and announci ng
the Board’s intention to review it again, “using a correct
interpretation.” The Board did not state what incorrect
interpretation had been applied, or whether this decision to
reconsi der involved a shift in policy. Nor did the Board provide

any list or description of factors that would be considered to
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determ ne whether the Financial Dependence Presunption had been
rebutted.

Yet when the CRC reconsidered Bergmannn’s petition, they
faulted her, inter alia, for not providing “any docunentation or
affidavit from a friend or colleague of M. Bergmannn’s which
provi ded any credi bl e support that she had rel ocated to Maryl and f or
any purpose other than to attend | aw school .” The Board had never
said that an affidavit from a friend or colleague regarding a
student’s true intent in nmoving to Maryland woul d be consi dered.
Moreover, doing so was inconsistent with the admnistrators’
stat enents about the type of evidence that could rebut the Financi al
Dependence Presunption. This ruling by the CRCis an exanpl e of how
the failure to offer standards or criteria results in arbitrary
deci si on- maki ng. #?

The CRC went on to say that “the file showed no record of
comuni ty i nvol venent in Maryl and beyond her Law School activities.”
Yet Bergmannn’s activities included | obbying the General Assenbly,
menbership in the Maryl and organi zati on Freestate Justice, hol ding
office with the Maryland Public Interest Law Project, and the
Maryl and Environnental Law Society. W fail to see howlawrel ated

comunity involvenent is |ess probative than non-law rel ated

22Nor could the CRC decide, as it did, that contrary to
Bergmannn’s affidavit, she did not nove all her personalty to her
dorm room in Maryland, w thout any evidence to the contrary and
when the CRC did not even interview her to determ ne her
credibility.
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i nvol venent for purposes of determning the student’s intent to

rel ocate to Maryl and. It is predictable that a person who is
studying to enter a particular profession is likely to choose
professionally related comunity activities. | ndeed, such
activities tend to increase the likelihood of staying after

graduation, at |east when not mandated by or offered through the
prof essional school. On remand, professionally related conmunity
activities nust be considered by UM in meking its domcile
determ nati ons.

Finally, we agree with the Students that the adm nistrators’
interpretation of what constitutes financial dependence and
i ndependence under the Policy violates the reasonable relationship
test. Under the ternms of the revised Policy, “self-generated
i ncone” does not include educational grants and | oans for purposes
of neeting the requirenent that the student generate nore than one
hal f of his support, which in turn is necessary to avoid being
classified as financially dependent and thereby triggering the
presunpti on agai nst Maryl and resi dency. Yet nowhere in the Policy,
or any applicable statute, regulation, or rule, do we find a
definition of “expenses.” Day testified that, as he and others
consi stently applied the Policy, expenses are defined to include the
cost of tuition. This is also apparent on the face of the
reclassification petition forns created by UM

Thus, as Bergmann conplained to Smth and the CRC, students
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encounter “a ‘catch-22' in that, as a full-tinme student nine nonths

out of the year,” they are highly unlikely to earn nore than half
of their yearly tuition plus living expenses. As long as UM
mandates that tuition nust be counted as a student expense, and the
Policy continues to define self-generated inconme as excluding
schol arshi ps, grants, and | oans, then an unacceptably | arge nunber
of students who have established a bona fide Miryland domcile
followng their matriculation at UM will be unable to obtain
recl assification.

As we stated in the previous section, the basis for our
deci si on t hat t he Fi nanci al Dependence Presunpti on is
constitutionally perm ssible is that a student who recei ves support
froma person in another state has significant ties to that state.
But if a student receives the i ncome necessary for her support from
an educational | oan, those extra-territorial ties di sappear, as does
the justification for the Financial Dependence Presunption.? W
hol d that, when the Board uses the rebuttable Financial Dependence
Presunption, it may not include tuition costs in expenses so |ong
as the Policy renmains that educational |oans for the purpose of

paying tuition are excluded fromincone. In other words, the anount

of tuition at the particular UMschool should not determ ne whet her

2This interpretation also neans that the higher the tuition
is, the harder it is to prove that a student intends to reside
permanently in Maryl and. This, too, my have constitutional
I npl i cations.
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a student

is considered a permanent resident of Mryl and.

IV.
Denial Of Class Certification

M. Rule 2-231(a) provides:

(a) Prerequisites to a Class Action. One or
nore nenbers of a class may sue or be sued as
representative parties on behalf of all only if
(1) the class is so nunerous that joinder of
all menbers is inpracticable, (2) there are
guestions of law or fact common to the class,
(3) t he cl ai s or def enses of t he
representative parties are typical of the
clainms or defenses of the class, and (4) the
representative parties Wil | fairly and
adequately protect the interests of the class.

(b) O ass Actions Miintainable. Unless justice
requi res otherw se, an acti on may be mai nt ai ned
as a class action if the prerequisites of
section (a) are satisfied, and in addition:

(1) the prosecution of separate actions by or
agai nst i ndividual nenbers of the class would
create a risk of

(A) inconsistent or varying adjudications
with respect to individual nmenbers of the class
that woul d establish inconpati bl e standards of
conduct for the party opposing the class, or

(B) adj udi cations wth respect to
i ndi vi dual menbers of the class that would as
a practical matter be dispositive of the
interests of the other nmenbers not parties to
the adjudications or substantially inpair or
I npede their ability to protect their
interests; or

(3) the court finds that the questions of |aw
or fact comon to the nenbers of the class
predom nate over any questions affecting only
i ndi vi dual nenbers and that a class action is
superior to other available nethods for the
fair and efficient adjudication of the
controversy. The nmatters pertinent to the
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findings include: (A) the interest of nmenbers
of the class in individually controlling the
prosecuti on or defense of separate actions, (B)
the extent and nature of any |litigation
concerni ng the controversy al ready cormmenced by
or against nenbers of the class, (C the
desirability or undesirability of concentrating
the litigation of the clains in the particular
forum (D) the difficulties likely to be
encountered in the nanagenent of a class
action.

The procedure for determ ni ng whet her t hese standards have been

met is well established.

The party noving for class certification bears
t he burden of proving that the requirenments for
certification have been net. A court should
accept the putative class representative
plaintiffs' allegations as true in making its
decision on class certification, and the
determ nation may not be rested upon the nerits
of the underlying cause(s) of action,
Neverthel ess, “the court can go beyond the
pl eadi ngs to the extent necessary to
‘“understand the clains, defenses, relevant
facts, and applicable substantive |aw in order
to make a neaningful determnation of the
certification issues.’”

Philip Morris Inc. V. Angeletti, 358 M. 689, 726-27
(2000) (citations omtted).

The circuit court concluded that the Students satisfied the
nunerosity (factor 1) and adequacy of representation (factor 4)
requi rements, but failed to establish commonality (factor 2) or
typicality (factor 3).

The commonal ity requi r enent pr onot es
“[c]onveni ence, uniformty of decision, and
judicial econony,” because comoDn issues are

litigated “only once on behalf of all class
nmenbers.” The threshold of commonality is not
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a high one and is easily nmet in nost cases. It

“does not require that all, or even nobst issues
be comon, nor that comron issues predoni nate,
but only that common issues exist.” Although

the standard for comonality varies anong
jurisdictions, a commobn articulation requires
that the lawsuit exhibit a “comon nucl eus of
operative facts.”

Id. at 734 (citations omtted).

The typicality requirenent seeks to make
certain that “the representative part[ies]
be ‘squarely aligned in interest’ with the
class nenbers.” It is also “intended to ensure
that class representatives will represent the
best interests of class nenbers who take a | ess
active part in managing the litigation.” . . .
“I'Al plaintiff's claimis typical if it arises
from the sanme event or practice or course of
conduct that gives rise to the clains of other
class nenbers, and if his or her clains are
based on the sane legal theory. Wen it is
all eged that the same unlawful conduct was
directed at or affected both the nanmed
plaintiff and the class sought to be
represented, the typicality requirenent is
usually net irrespective of varying fact
patterns which underlie individual clains.”

Id. at 737 (citations omtted).

Pointing to Moreno v. Univ. of Md., 420 F. Supp. 541, 562 (D
Ml. 1976), in which the federal District Court for Mryland
certified for class action clains by students challenging the
constitutionality of UMs tuition charge differential policy, the
Students argue that “[t]his case is one that is well suited for
class action relief.” They contend that the facts underlying their
clainms are sufficiently simlar to the facts that would give rise

to clains by other UM graduate students who have been classified as
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out-of-state students as a result of the Financial Dependence
Presunption under the current Tuition Policy. In their view, the
circuit court erred in concluding that class nenbers’ clains would
“require atotal re-exam nation of each student’s residency petition
because each student has net different domcile requirenents.” That
is because “the class action conplaint specifically defines the
class as consisting of only those students who have net the eight
domcile factors and were deni ed a change in residency based on the
first . . . factor.”

That conclusion is bolstered, the Students contend, by the
benefits of consolidated litigation experienced by the Students in
this action, which has yi el ded significant “efficiencies.” The sane
benefits that presumably justified consolidation of these Students’
clainms also justify a class action for clains by simlarly situated
Maryl and graduate students who have been denied in-state tuition
recl assification under the Policy.

In light of our holding that the Financial Dependence
Presunption aspect of the Tuition Policy does not pass
constitutional nuster, either on its face or as applied, we shall
remand to the circuit court to reconsider whether class
certificationis warranted. W express no opinion on the nerits of
t hat decision, recognizing that it will require the court to “go
beyond the pleadings to the extent necessary to ‘understand the

cl ai ms, defenses, relevant facts, and applicabl e substantive lawin
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order

to make a neaningful determnation of the certification

issues.’” PpPhilip Morris, 358 Md. at 727.

gr ant
court

¢

CONCLUSION

For the reasons set forth above, we vacate t he sumrary j udgnment
ed by the circuit court, and remand this case to the circuit
for further proceedings with the follow ng directions.

The circuit court nust decide, inits discretion, and in |ight
of this opinion and standards governi ng cl ass acti ons, whet her
the Students’ request for certification of a class should be
gr ant ed.

Wth respect to the four Students in this appeal (and, if the
court decides to certify a class, any other simlarly situated
student s who have been deni ed recl assification under the post-
Frankel Tuition Policy), the court nust determ ne whether
nonetary and/or injunctive relief is warranted. |In Frankel,
the Court of Appeals decided that “the petitioner [was]
entitled to have his residency classification determ ned by
the University based on the eight ‘domcile «criteria set

forth in Part |, subpart A of the Policy, and w thout using
the ‘financial dependence’ and ‘financial independence’
factors.” Frankel, 361 M. at 334-35. That is a possible

remedy here. There may be ot her appropriate renedies that are
consi stent with Frankel and our decision. But we defer to the
circuit court to fashion those renedi es, because they may be
linked to the court’s decision regarding class certification.

The circuit court nust grant declaratory and/or injunctive
relief that will require the Board to nodify its tuition
reclassification policy and practices in a manner that is
constitutionally perm ssible according to Frankel and this
opinion, including, if the Financial Dependence Presunption
continues to be used by the Board:

(a) creating standards or additional criteria
to define what type of evidence wll be
considered in deciding whether the Financial
Dependence Presunption has been rebutted,
including therein a statenent that community
i nvol venent may i nclude professionally rel ated
activities;

61



(b) adopting a policy specifying that tuition
costs will be counted as a student expense only
to the extent tuition exceeds the anount of any
educational schol arships, grants, or |oans
avai l abl e to pay such tuition expenses.

SUMMARY JUDGMENT VACATED. CASE
REMANDED TO THE CIRCUIT COURT
FOR BALTIMORE CITY FOR FURTHER
PROCEEDINGS IN ACCORDANCE WITH
THIS OPINION, INCLUDING REMAND
TO THE UNIVERSITY FOR FURTHER
ACTIONS. COSTS TO BE PAID BY
APPELLEES.
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