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This efficiently presented appeal has been taken from a
judgnent of the Circuit Court for Wrcester County (Eschenburg,
J.). The parties utilized the vehicle of the Maryland Rule 8-
206(b) prehearing conference to reach agreenent on the sole issue
to be considered by us:

Whet her a secondary vacation hone is "a single
famly dwelling being erected on the |and of
the owner for his own residence” within the
nmeani ng of Md. Code, Real Property Article, §
9-104(f)(3).

Rel ying on stipulated facts that were presented also to the
circuit court, the parties invoked Rule 8-413(b) to submt to us a
statenment of the case and essential facts, in lieu of the entire
record or a joint record extract. W have only slightly
augnented,! rephrased, and reordered their statenent in order to
facilitate the chronol ogical or narrative flow of this opinion.

EACTS

Appel | ees, Herman and Linda Berry, are |egal residents of New
Jersey where they maintain their primary residence. They purchased
a single famly, residential building lot in the Ocean Pines
devel opment in W rcester County, Mryland, and engaged a |oca
general contractor, Shore Devel opnent, Ltd. ("Shore"), to construct

for their use a vacation home on that |ot.

Shore entered into a subcontract with Best Drywall, Inc.

lAny factual supplenentation was gl eaned fromthe circuit
court's 3 February 1995 Opinion and Order in this matter.



("Best Drywall™"), appellant, in connection wth constructing the
dwel ling on appellees’ Ocean Pines |ot. On 27 Septenber 1994
before construction on the Berrys' vacation hone was conpl et ed,
Shore ceased work and did not thereafter conplete the remaining
work.2 At that tine, the Berrys were current in their paynents to
Shore pursuant to their contract. Shore, however, owed appell ant
$7,425 for its labor and materials.

Appel | ant gave tinely notice to appellees of its intent to
create a nmechanic's lien on the Berrys' Mryland property and
thereafter tinmely filed a petition in the circuit court to
establish a lien. Appellees defended against the |lien by asserting
the "residential exception” found in 8 9-104(f)(3) of the Mi. Code,

Real Property Article.® To this, appellant responded that the

2The Berrys ultimately engaged and pai d anot her general
contractor to conplete the work on the residence.

3§ 9-104. Notice to owner by subcontractor.

* * * * *

(f) Paynents by owner to contractor after notice;
[imtation on |lien against certain single famly
dwel |'i ngs.

* * * * *

(3) Notwi t hstandi ng any other provision of this
section to the contrary, the lien of the subcontractor
against a single famly dwelling being erected on the
| and of the owner for his own residence shall not
exceed the anount by which the owner is indebted under
the contract at the tinme the notice is given.

Al statutory references are to Maryl and Code (1996 Repl.),
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statutory

secondary,

[imtation only applied to a principal residence, not a

vacati on hone.*

Judge Eschenburg, in a witten Opinion and Order,

dated and

filed on 3 February 1995, denied the request to establish the Iien,

ruling, in pertinent part, as follows:

Seizing on the definition of "resident"
in voter registration cases, [Appellant]
argue[s] that the Legislature uses the termin
statutes to nean domicile, unless a contrary
intent is shown. Courts have applied this
restrictive definition to the construction of
other, specific statutes. See, e.qg., Harrison
v. Harrison, 117 Md. 607, 612, 84 A. 57 (1912)
(Varying significations of "residence" found;
construed to nean domcile in a divorce
statute); Maddy v. Jones, 230 M. 172, 179-
180, 186 A.2d 482 (1962) ("Residence" neans
domcile in state Unsatisfied Caim and
Judgnment Law). In both cases, though, the
restrictive construction was suggested by the
context of the statute. The Court in Harrison
found the construction to conply wth
| egi sl ative di sapproval of divorce. 117 M.
at 612. The Court in Maddy v. Jones | ooked to
the need to protect and conpensate the
citizens of Maryland, coupled wth the
statute's reciprocity to other states
statutes, in giving a narrow construction to
"residence."” 230 Md. at 179-180.

The Court of Appeals also noted in Maddy
v. Jones that the statute was renedial in
nature and otherwise would be broadly
construed. Id. The residential exception,

Real Property Article.

“The stipulated facts do not disclose if the Berrys planned

to rent the vacation hone to others.

stated that "[a] ppell ees planned to use this dwelling as a

secondary

The pertinent stipul ation

vacation hone." (Enphasis supplied). For purposes of
our holding, we shall assune that the dwelling will not
to generate rental incone.

be used



too, is renmedial, making a broad construction
of "resi dence" appropri ate. Mor e
significantly, this Court is conpelled to use
a broader construction by the specific
| anguage of the statute. The exception offers
protection to the owner of a "single famly
dwel | i ng being erected on the owner's land for
his own residence." Code, 8§ 9-104(f)(3).
Plaintiffs effectively seek to restrict the
"residence"” to a "principal residence,"” as
Plaintiffs' Menoranda make explicit. The
definition of "residence" derived from voter
registration cases, is not applicable in
mechanic's lien cases as the statute does not,
by its terns, |limt itself to the principle
residence or domciliary residence of the
owner . This Court therefore holds that the
residential exception of 8§ 9-104(f)(3) applies
to the secondary, vacation hone.

(Sonme internal citations omtted.)

DI SCUSSI ON

As a tenplate to apply to our analysis of the question before
us, we recall what Judge Rosalyn B. Bell wote for this Court in

G ubb Contractors v. Abbott, 84 M. App. 384 (1990), when we were

call ed upon to fathom the neaning of "single famly dwelling" as
used in 8 9-104(f)(3):

"Single famly dwelling” is not defined
in the nmechanic's lien statute; nor did we
find any cases in Maryland that define the
term We need, therefore, to ascertain the
meani ng the Legislature attached to that term
as used in the statute.

In search of that neaning, we need to
ferret out the " general purpose, aim or
policy'" of the statute. Kaczorowski v. Gty
of Baltinmore, 309 Md. 505, 513, 525 A 2d 628
(1987) (citation omtted). When interpreting
| egislation, we |ook to the plain meaning of
the words and, if clear, that generally



conpletes our inquiry. The plain neaning
rule, however, is not inflexible. As the
Court of Appeals observed in Tucker .
Fireman's Fund | nsurance Co., 308 Md. 69, 75,
517 A . 2d 730 (1986):

"We also recognize the rule that
wher e a statute IS pl ainly
suscepti bl e of nore than one neani ng
and thus contains an anbiguity,
courts consider not only the literal
or usual neaning of the words, but
their neaning and effect in |light of
the setting, the objectives and
pur pose of the enactnent. In such
ci rcunstances, the court, in seeking
to ascertain legislative intent, may
consi der the consequences resulting
from one nmeaning rather t han
anot her, and adopt that construction
which avoi ds an illogical or
unreasonabl e result, or one which is
inconsistent with commopn sense.”
(Gtations omtted.)

Continuing its exam nation of the statute in
question, the Court in Kaczorowski, 309 M. at
514-15, 525 A 2d 730, expl ai ned:

"[T] he plain-nmeaning rule does not
force us to read legislative
provisions in rote fashion and in
isolation. \What we are engaged in
is the divination of |Ilegislative
purpose or goal. Indeed, as we have
expl ai ned, the plain-nmeaning rule
"is not a conplete, all-sufficient
rule for ascertaining a legislative
intention....'" The "nmeaning of the
pl ai nest | anguage' is controlled by
the context in which it appears.
The aim or policy of t he

| egi sl ation, agai nst whi ch we
neasure the words wused, is " not
drawn ... out of the air; it 1is

evinced in the |Ianguage of the
statute as read in the light of



other external manifestations of
that purpose.' O as Justice Hol nes
once put it, "the general purpose is
a nore inportant aid to the neaning
than any rule which grammar or
formal logic may lay down.' Mor e
recently, the Suprenme Court has
stated the proposition thus:

"W agree ... that
“[t]he starting point in
every case i nvol vi ng

construction of a statute
is the language itself."
But ascertai nnent of the
meani ng apparent on the
face of a single statute
need not end the inquiry.
Thi s IS because t he
pl ai n- meani ng rule IS
"rat her an axiom  of
experience than a rule of
| aw, and does not
precl ude consi derati on of
persuasi ve evidence if it
exi sts. The
ci rcunst ances of t he
enactnment of particular
| egi slation may persuade
a court that Congress did
not i nt end wor ds of
common neaning to have
this literal effect.’

Wwatt v. Al aska, 451 U S. 259, 265-
266, 101 S . 1673, 1677-78, 68
L. Ed.2d 80, 88 (1981) [citations and
footnote omtted]." (Sonme citations
omtted.) (Brackets in original.)

In R dge Sheet Metal Co. v. Morrell, 69 M.
App. 364, 517 A 2d 1133 (1986), we had
occasion to consider M. Real Prop. Code Ann. 8§
9-104(f)(3) (1974, 1988 Repl. Vol.), but from
the perspective of the anount of t he
i ndebt edness. In looking at the |egislative
intent, we stated:



"Turning to the legislative
intent, we glean from the preanble
to chapter 251 quoted previously
that the Legislature intended in
[imted situations to shift the risk
of loss fromthe owner of a single
fam |y dwel | i ng to t he
subcontractor. The enactnent of §
9-114 under chapter 251 in 1982
further evidences the Legislature's

i nt ent to aneliorate owner
liability. This new section
i ndicates that the burden for
negligent paying will no |onger be

borne by the owner."

Ri dge Sheet Metal, 69 M. App. at 374, 517
A 2d 1133.

84 Md. App. at 390-92.
As in both G ubb Contractors v. Abbott and Ri dge Sheet Metal

Co. v. Mrxrell, we are confronted here with a contextual effort to

determ ne the scope of the legislature's intent to extend sone
protection against nechanic's liens to single famly dwellings.
The different spin of the instant case, however, revolves around
whet her the General Assenbly neant to |limt this protection to the
owners' sole, primary, and |egal residence. The anal yses

undertaken in Gubb Contractors and Ridge Sheet Mtal are

i nstructive here.

The pertinent question in Gubb Contractors was whether

i nprovenents nmade to the home of M. and Ms. Abbott ("the
Abbotts"), that nmade roomfor M. Abbott's nother at the residence
by in part installing a one piece unit in a small, closet sized

space which provided for the necessities of sinple food



preparation, rendered the dwelling not a single famly one within

the meaning of 8 9-104(f)(3). Gubb Contractors, 84 M. App. at

390, 394. The Court, in the opening sentence of its opinion, felt
conpelled to observe that "[i]n this appeal, we define a single
famly dwelling as it appears in the nmechanic's lien |aw, but only
as it is used in that law" 1d. at 386. Turning to the first
issue confronting it, the presence of M. Abbott's nother in the
dwelling, after reciting the legislative and caselaw history
provi ded supra, the Court held that

in seeking to protect the owner of a single

famly dwelling the Legislature sought to

protect the famly by limting the exposure of

their residence to the potential liability of

a mechanic's lien as opposed to protecting the
comercial enterprise of nmltiple famly

dwel |'i ngs.
[ T]he traditional famly ... has never

excluded aged parents, many of whom are
dependent in sonme way - econom c, physical or
enotional - or can reasonably be expected to
becone so. The inclusion of M. Abbott's
nmot her as a permanent resident does not make
this two famlies, but a single famly, wth a
single dwelling, and the Abbotts fall wthin
the class of owners the statute sought to
pr ot ect .

ld. at 392-93.

As to the Kkitchenette issue, though acknow edging the
exi stence of zoning ordinances and caselaw in support of the
subcontractors's argunent "that, where an addition or a full floor

of a dwelling consists of roons for living, sleeping, bathroom and



kitchen in both parts wth a separate entry, the dwelling consists
of two units,"” the Court again pointed out that its task was to
interpret the state's nechanic's lien law only. 1d. at 393-94;
395. Focusing on the de mnims size of the kitchenette at issue,
the Court adopted, for the purposes of defining the term "single
famly dwelling" as used in 8 9-104(f)(3), a functional, use-driven

definition borrowed from a California case, Brady v. Superior

Court, 19 Cal. Rptr. 242, 247 (Cal. Dist. C. App. 1962). 1d. at
395-96. Specifically, this definition of "single famly dwelling"

provided in part:

The word nust ... refer to the use of the
prem ses as a famly, or in the manner of a
famly. Such famly use, again, would and
must be, a single and comon use of the
prem ses.

Id. at 396 (Enphasis in original). Pursuant to that definition
the Court concluded that the Abbotts' home, as inproved, nmet the
statutory definition of a "single famly dwelling" entitled to the
benefit of the statutory limtation. Id.

Ri dge Sheet Metal is of greater inport to the instant case.

As is present here, the honeowners in Ridge Sheet Metal, the

Morrells, were current in their contractually-nandated paynents to
their general contractor at the tinme the general contractor
defaul ted under the contract, |eaving the home unfinished and the
particul ar subcontractor unpaid. Unlike the situation in this

case, however, the honmeowners in Ridge Sheet Metal still had in

their possession, as contractual retainage, approximately 20% of
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the total contract price. 69 MJ. App. at 367-68. Ri dge Sheet
Metal , the unpaid subcontractor, asserted a nmechanic's |ien agai nst
the Morrells' property, contending, anong other things, that the
unpai d retai nage constituted an "indebtedness"” under the general
contract at the tinme its notice of intent to establish the Iien was
given, within the nmeaning of 8§ 9-104(f)(3). Id.

In holding that, under 8 9-104(f)(3), a subcontractor may only
establish a lien up to the anmbunt of a legally enforceable
obligation owed by the owner to the prinme contractor, the Court
consi dered, anong other things, the legislative intent behind the
statutory provision and the relative "manifest fairness" of its
interpretation of the statute in light of the purposes of the
statutory schene. ld. at 372-73. Wth regard to |egislative
intent, the Court divined fromthe passage of Chapter 251 of the
Laws of 1982 that the purpose of 8§ 9-104(f)(3) was to shift, in
limted situations, "the risk of loss fromthe owner of a single
famly dwelling to the subcontractor.” 1d. at 374.

Ri dge Sheet Metal argued that such an interpretation would be
mani festly unfair as it would | eave the entity generally intended
to be protected by the enactnent of the nmechanic's lien law, the
subcontractor, "unprotected fromthe inpecunious prinme contractor
who breaches and then ot herw se uses the paynent rather than paying
t he portion due over to the subcontractor.” 1d. Judge Rosalyn B.

Bel |, speaking for us in R dge Sheet Metal as she did in Gubb

Contractors, responded that adoption of Ridge Sheet Mtal's

10



argunent would not limt the owmer's liability, as the |egislature
i ntended, but instead would extend it. | d. She pointed out
further:

[ T] he subcontractor can best bear the risk of

loss in this type of situation. One who is in

the trade is clearly in a better position than

an owner to know whether the contractor is in

a financially wunstable position. Late

paynments to other materialnmen and runors in

t he trade are better known to t he

subcontractor or are nore easily discoverable

by the subcontractor than the honeowner.

I ncreasing the risk of double paynent for the

single famly dwelling owner may well danpen

the enthusiasm of the prospective house

bui | der.
ld. at 374-75.

Wth the benefit of the foregoing in mnd, we turn to the case
before us. In 8 9-104(f)(3) and el sewhere in the nmechanic's lien
law, the term "residence" is undefined. Appel l ant, relying on
statutory contexts other than the nechanic's lien |aw that define
"domcile" in essentially ternms that nmean a dwelling in a
particul ar | ocation where one resides with the intent to make it
one's fixed and permanent hone for that specific purpose, would
have us equate "residence" with "domcile" and treat the terns

synonynously. See, e.qg., Roberts v. Lakin, 340 Md. 147, 153 (1995)

(construing "resided" or "resident" as equivalent of "domciled" or
"domciliary" for purposes of statutory residency prerequisite to
run for public office froma particul ar geographic district); Dorf

v. Skolnik, 280 M. 101, 109-10 (1977) (interpreting the State

Denocratic Party's constitutional requirenment that a menber of its

11



State central commttees be a "bona fide resident" of specific

| egislative district); Mddy v. Jones, 230 Ml. 172, 174-75 (1962)

(interpreting statutory prerequisite |limting recovery from
Unsatisfied daimand Judgnent Fund to a "resident of this State");

Shenton v. Abbott, 178 MI. 526, 529 (1940) (interpreting phrase in

probate statute where letters of admnistration shall be granted
where decedent had his "mansion house or residence"); Wagner V.
Scurlock, 166 M. 284, 291 (1934) (determ ning residence or non-
residency for purposes of a statute directing different nethods of

service of process involving notor vehicle accidents or

collisions); Harrison v. Harrison, 117 M. 607, 612 (1912)
(evaluating a party's jurisdictional challenge in a divorce suit
where the statute required that "any person desiring a divorce
shall file his or her bill in the court either where the party
plaintiff or defendant resides"). Yet, when one reads these cases,
distinctions are found that nmake them less conpelling than
appel lant argues them to be. For exanple, in MWagner, the
under | yi ng purposes of construing "residence" as nmeaning "domcile"

for "political or voting purposes” was "not nerely for the purpose

of identifying the voter, and as a protection against fraud, but
al so that he should becone in fact a nenber of the community, and,
as such, have a common interest in all mtters pertaining to its
governnment." \Wagner, 166 MI. at 291-92 (Enphasis added) (quoting
Howard v. Skinner, 87 MI. 556, 559 (1898) and Shaeffer v. Gl bert,

73 Md. 66, 70 (1890)). In Harrison, the Court reasoned:
12



The term residence is one which is used to
signify different things. Sonmetinmes it is to
be construed as neaning the domcil [sic] of a
party, and in others sinply to indicate an
abiding place for the tinme being wthout
reference to domcil. The sane termis to be
found in the statute of this State relating to
the right to be registered, and in all of
t hose cases the construction has been uniform
giving to the termthe |egal significance of
domcil. No reason is apparent why a nore | ax
construction should be given to the word as it
is used in the statute with regard to divorce,
in view of the long-settled policy of this
State to discourage rather than to encourage
such proceedi ngs.

117 Md. at 612 (Internal citations omtted; enphasis supplied).
We gl ean fromthese cases, however, that "residence" does not
al ways mean "domcile." |Instead, its neaning is dependent on its
contextual use. Wen the termis used in a statute, its context
can be established by eval uating the purposes of the statute. The

pur poses of the statute in which it appears largely establish the

context. In that vein and following the | ead of Abbott Contractors

and R dge Sheet Metal, we are of the opinion that the legislature's

intent in using the word "residence" in 8 9-104(f)(3) of the
mechanic's lien law was contrary to equating it with the term

"domicile.” W explain

Black's Law Dictionary (6th ed., 1990), at 1308-09, defines

"resi dence" as follows:

13



Pl ace where one actually lives or has his
hone; a person's dwelling place or place of
habi tati on; an abode; house where one's hone
is, a dwelling hone....

As "domcile" and "residence" are usually
in the sane place, they are frequently used as
if they had the sanme neaning, but they are not
identical terns, for a person nay have two
pl aces of residence, as in the city and
country, but one domcile. Resi dence neans
living in a particular locality, but domcile
means living in that locality with intent to
make it a fixed and pernmanent hone. Resi dence
sinply requires bodily presence as an
inhabitant in a given place, while domcile
requires bodily presence in that place and
also an intention to make it one's domcile.
"Resi dence" is not synonynous with "domcile,"
t hough the two terns are closely related; a
person may have only one |l egal domcile at one
tinme, but he may have nore than one residence.

In certain contexts the courts consider
"residence"” and "domcile" to be synonynous
... Wwhile in others the tw terns are
di sti ngui shed.

(Internal citations omtted).

A simlar point was made in T.P. Laboratories, Inc. v. Huge,

197 F. Supp. 860, 863 (D. M. 1961)(quoting Conmm ssioner of

|nternal Revenue v. Swent, 155 F.2d 513, 515 (4th Gr. 1946) cert.
denied, 329 U S. 801 (1947)):

"The word ‘resident' (and its antonym
‘non-resident') are very slippery words, which
have many varied nmeanings. Sonetinmes, in
statutes, residence neans domcile; sonetines,
as in the instant case, it clearly does not.
When these words, “domicile'" and "residence,’
are technically used by persons skilled in
|l egal semantics, their nmeanings are quite
different. This distinction is clearly set
out in Mtter of Newconb's Estate, 192 N Y
238, 250, 84 N E. 950, 954:

"As “domicile'" and "residence'

14



are usually in the sane place, they
are frequently wused, even in our
statutes, as if they had the sane
meani ng, but they are not identical
terms, for a person may have two
pl aces of ‘“residence,'" as in the
city and country, but only one

“domicile.’ " Resi dence' nmeans
living in a particular locality, but
“domicile’ means living in that
locality with intent to nake it a
fixed and per manent hone.

"Residence' sinply requires bodily
presence as an inhabitant in a given
place, while “domcile" requires
bodily presence in that place and
also an intention to nake it one's
domcile."

From Abbott Contractors, we glean that we need not feel

compel led, in discerning the definition of a termin the mechanic's
lien statute, to cast about in other statutory contexts for the
same or simlar word or phrase. W also apply from Abbott

Contractors and Ridge Sheet Metal the principle that, contrary to

the general purpose of the overall mechanic's lien statute to
protect subcontractors and material men, 8 9-104(f)(3) clearly has
as its purpose an intent to shift responsibility for insuring
paynent of a subcontractor fromthe ower of the dwelling to the
prime contractor, i.e., to limt the subcontractor's ability to

lien the single famly residence. Consistent with the reasoning in

Ri dge Sheet Metal that the subcontractor's broad reading of
"indebted" in § 9-104(f)(3) was inimcable to the intended limting
effect of that particular section of the statute, we concl ude here

that Best Drywall is better able than appellees to bear the risk of

15



loss in this type of situation also. Appel l ant, a business
operating in Wrcester County, Maryland, is in a better position
than appellees, based on geographic proximty and the greater
ability to becone aware of current events within the trade, to stay
abreast of the Maryland prinme contractor's business and financi al
status and to take direct action to protect its own interest.
Thus, our interpretation of "residence" in 8§ 9-104(f)(3) to include
a single famly dwelling that is the ower's secondary, vacation
home, works no uni ntended mani fest unfairness upon appellant.

W think also that, had the legislature intended to
di stingui sh between a primary and a secondary residence in parsing
out the protection afforded by the statutory limtation on a
subcontractor's ability tolien a single famly dwelling, it would
have explicitly done so. That it has not reinforces our
concl usi on.

The circuit court, not erring in its judgnent, shall be
af firmed.

JUDGVENT AFFI RVED; APPELLANT
TO PAY THE COSTS.
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