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Appel | ant, Beth Tfil oh Congregation, Inc., of Baltinore City,"*
makes two primary argunents in this appeal. First, it clains that
the Circuit Court for Baltinore County erred when it ruled that the
Bal ti nore County Board of Appeals |lacked jurisdiction to hear the
appeal that it filed and, second, that the Board of Appeals’
decisionto grant it an exenption provided for by section 26-171 of
t he Devel opnent Regul ations of the Baltinore County Code ("“BCC’)
(1988) was correct as a matter of |aw Appel l ee, the G yndon
Community Association, Inc., a Baltinore County neighborhood
community group, disagrees wth the first of appellant’s
contenti ons. It also disagrees with the second contention,

al t hough in a nuch nore equivocal fashion.

I. BACKGROUND REGARDING CERTAIN BALTIMORE COUNTY
ZONING PROCEDURES

Those in Baltinore County who propose to develop property
ordinarily nmust submt devel opnent plans, which are scrutinized in
accordance with a “Devel opnment Process” that is spelled out in BCC
section 26-201 et segq. The Devel opnent Process requires the
devel oper to fulfill nunerous requirenments, including preparation
of a concept plan, attendance at an initial nmeeting with certain
county agencies (Concept Plan Conference), a comunity input
neeting, a second neeting with county agencies (Devel opnent Pl an

Conference), and a Hearing Oficer’s Hearing at which the Hearing

! Despite the name, the synagogue is now |l ocated in Baltinmore County.



Oficer may, at his or her option, inpose conditions that nust be
met in order to secure plan approval. See BCC 88 26-201 - 26-205.

There are, however, ni neteen enunerated grounds upon whi ch the
devel oper may qualify for an exenption from the Devel opnent
Process. See BCC § 26-171. Qualification for an exenption is
| nportant because an exenption allows the devel oper to avoid the
nunmerous and sonetinmes onerous requirenments of the Devel opnent
Process. Exanples of categories that are exenpt from the
Devel opnment Process under BCC section 26-171 i ncl ude appl i cants who
propose to develop a “lot of record,” subdivide land into three or
fewer lots, or devel opnment of minor commercial structures.

Balti nore County adopted a Devel opnent Managenent Policy
Manual (the “Manual ”) on July 1, 1993, that, anong ot her things,
governs the processing of plans such as those presented by
appel | ant. The Mnual creates an interagency comrttee, the
Devel opment Review Conmittee (“DRC’), whose task it is, upon
request by a developer, (1) to evaluate plans to determ ne what
| aws and processes nust be followed in order to secure plan
approval, or (2) to consider the proposed project to determne if
it is entitled to an exenption from the devel opnent review and
approval process. Under policies 1b and 1c of the Mnual, the
DRC's review is to be perforned at the earliest stage of the

devel opnent approval process.



II. THE SUBJECT CASE

Appel l ant operates a school and a synagogue in Baltinore
County. It submtted devel opnent plans to the Baltinore County
Department of Permits and Devel opnment Managenent (“PDM'), in which
it proposed building a new two-story school building and a 1,500
seat synagogue with associ ated parking lot at a site | ocated at 407
Central Avenue in dyndon, Maryl and.

Appel | ant applied to the PDM for an exenption allowed by BCC
section 26-171 (a)(2). Inits exenption request, appellant pointed
out that the proposed devel opnent site was a “lot of record,” and
therefore its devel opnent plan was exenpted fromthe “Devel opnent
Revi ew and Approval Process” outlined in BCC sections 26-201
t hrough 26-220.

The PDMreferred appel | ant’ s proposal and exenption request to
the DRC, which, after a review of the plans, recommended that the
PDM deny t he exenption. The PDMaccepted the DRC s reconmendati on.
On January 4, 2001, the Director of the PDM notified appellant of
t he deni al .

Appel | ant appeal ed the PDM s decision to the Baltinore County
Board of Appeals (the “Board”), which took testinony on Decenber 4,
2001. At the hearing, appellee contended that the Board had no
jurisdiction to hear an appeal from the denial of an exenption
The Board ruled that it did have jurisdiction and proceeded to
overturn the PDM s decision and grant the exenption. |In reaching

t he deci sion, the Board concl uded t hat appellant’s property nmet the



definition of a “lot of record” and therefore appellant was
entitled to the exenption provided for in BCC section 26-171(a)(2).
Appellee filed in the Crcuit Court for Baltinmore County a
petition for judicial review of the Board s decision. It alleged
that the PDM s deci sion to deny the exenpti on was not an appeal abl e
event and therefore the Board | acked subject matter jurisdictionto
make t he deci sion.
The circuit court agreed with appellee. Relying primarily on
our decision in Meadows of Greenspring Homeowners Ass’n, Inc. V.
Foxleigh Enters., Inc., 133 Md. App. 510 (2000) (“Foxleigh™”), the
circuit court held that the PDM s denial of the exenption was not
an
operative event whi ch woul d
determine in this case whether
appel lant’ s proposed plan would be
granted a license or permt, and did
not determne the conditions or
scope of that |icense or permt.

Therefore, according to the circuit court, appellant could not

appeal fromthe PDM s decision to deny the exenption.

ITITI. THE PARTIES’ CONTENTIONS

Baltimore County is a charter county. Article 25A
section 5(U), of the Maryland Annotated Code (1957, 2001 Repl.
Vol .), gives charter counties power to create “a county board of
appeals.” Article 25A, section 5(U), reads,

(U County Board of Appeals
To enact local |aws providing
(1) for the establishnment of a

county board of appeals whose
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menbers shall be appointed by the
county council; . . . and (4) for
the decision by the board on
petition by any interested person
and after notice and opportunity for
hearing and on the basis of the
record before the board, of such of
t he fol |l owi ng matters ari sing
(either originally or on review of
the action of an admnistrative
of ficer or agency) under any |aw,
ordi nance, or regulation of, or
subj ect to anmendnent or repeal by,

the county council, as shall be
specified fromtine to tine by such
| ocal | aws enacted under this

subsection: An application for a
zoning variation or exception of
amendnent of a zoni ng ordi nance nap;

t he i ssuance, renewal |, deni al ,
revocation, suspension, annul nent,
or nodification of any |license,

pernmt, approval , exenption, waiver,
certificate, reqistration, or other

form of perm ssi on or any
adj udi catory order; and t he
assessnment of any special benefit
t ax: Provi ded, t hat upon any

decision by the county board of
appeals it shall file an opinion
whi ch shall include a statenent of
the facts found and the grounds for
its decision. Any person aggrieved
by the decision of the board and a
party to the proceeding before it
may appeal to the circuit court for
t he county which shall have power to
affirmthe deci sion of the board, or
i f such decision is not in
accordance with law, to nodify or
reverse such decision, wth or
wi thout remanding the case for
rehearing as justice may require.
Any party to the proceeding in the
circuit court aggrieved by the
decision of the court nay appeal
from the decision to the Court of
Speci al Appeals in the sane nanner
as provided for in all civil cases.

(Enmphasi s added.)



Baltinore County’s Charter (the “Charter”) created a Board of
Appeals. Article VI, section 602(d), of the Charter, in pertinent

part, reads:

Appeals from executive,
administrative and adjudicatory
orders. The county board of appeal s
shal | hear and decide appeals from
al | ot her adm ni strative and
adj udi catory orders as may fromti ne
totime be provided by [a]rticle 25A
of the Annotated Code of Maryl and
(1957 Edition), as anended, or by
|l egislative act of the county
counci |l not inconsistent therewth.

Appel l ant stresses that (1) section 602(d) of the Charter
granted the Board the sanme broad jurisdictional authority all owed
by article 25A, section 5(U), and (2) section 5(U) grants a right
of appeal to the Board upon the “denial” of any “exenption.”
Therefore, appellant argues, the PDMs denial of its application
for a BCC section 26-171 exenption qualified as an appeal able
event .

Appel I ant, relying upon | anguage in United Parcel Service v.
People’s Counsel, 336 MI. 569, 583-84 (1994) (“uUps’), argues:

[Flunctionally, PDMs decision is
one which finally decides if the
exenption wll be granted. The
decision is a final act, and thus
qualifies as an “operative event”
under UPS.”

Appel I ant further contends that the Board correctly applied
the relevant law and that the record devel oped before the Board

cont ai ned unrebutted evidence that supported the Board’ s deci sion

to grant the exenption.



Appel | ee agrees that section 602(d) of the Charter does grant
the Board the right to hear appeals from the denial of an
exenption. Neverthel ess, appel |l ee argues that the appeal cannot be
heard by the Board until the developnent process has been
conpleted. In other words, appellee’s position is that, even if
the PDM wrongful | y deni es an exenption that woul d have all owed t he
devel oper to avoi d the nunerous steps in the “Devel opnent Process,”
the developer nust nevertheless conplete that process before
seeking review of the denial. According to appellee, the circuit
court properly construed the applicable Maryland | aw to precl ude
the Board from entertaining appellant’s appeal because the PDM s
January 4, 2001, decision was not an “operative event.”

Appel | ee phrases its argunent as foll ows,

[The PDM Director’s letter denying
the exenption did] not neke any

decision and is not an order. It
[did] not issue or nodify any
i cense, permt, or approval .

Instead, it nerely infornfed] Beth
Tfiloh that in order for its planto
be approved, it nust provide nore
i nformati on and proceed through the
entire devel opnent review process .
. [and] by ordering that it
advance through the devel opnent
process, . . . [the] letter [denying
t he exenption did] not constitute an
operative event, and therefore, is
not a final, appeal able action.

Appel | ee al so argues that, even if the Board had jurisdiction
to hear the appeal, it erred by granting the requested exenption.
This argunent is nade even though appellee does not dispute

(1) that the Board had before it substantial evidence fromwhich it



could find that the property that appellant sought to devel op was
“a lot of record” or (2) that the owner of “a lot of record” is
entitled to an exenption from the “Developnent Process.”
Nevert hel ess, appellee contends that this denial of the exenption
was justified because there was a great deal of “conmunity
interest” (read controversy) concerning appellant’s proposed
devel opnent pl an. This is inportant, according to appellee,
because the DRC has a “longstandi ng policy” of denying exenptions
requests when devel opnent proposals are nmet with a “neasurable
degree of community interest.” Appellee argues,

It is well settled that an agency’s
i nterpretation of its own
adm nistrative regulation is of
controlling weight wunless it is
plainly erroneous or inconsistent
with the regulation. [citing Ideal
Fed. Savings Bank v. Murphy, 339 M.
446, 461 (1995); Morris v. Prince
George’s County, 319 M. 597, 614
(1990)].

IV. ANALYSIS
A.

Did the Board have jurisdiction to hear
appellant’s appeal of the PDM’'s decision?

BCC section 26-132 reads,

(a) Any person or persons, jointly
or severally, or any taxpayer
aggrieved or feeling aggrieved by
any decision or order of the zoning
conmmi ssioner or the director of
zoni ng adm ni stration and
devel opnent nmanagenent shall have



the right to appeal therefromto the
county board of appeals.

* * *

Notice of such appeals shall be

filed, inwiting, with the director

within thirty (30) days from the

date of any final order appeal ed,

together with the required fee as

provided in the zoning regul ati ons.
(Emphasi s added.)

Because both parties agree that the Board has jurisdiction to
hear appeals fromthe deni al of an exenption, the question becones:
When is the Board all owed to exercise that jurisdiction? Appellee,
relying primarily on Foxleigh, supra, and UPS, supra, contends that
such jurisdiction does not vest until the Devel opnent Process has
been conpl et ed.

The uUps case invol ved a zoni ng di spute concerning property in
Bal ti more County upon which UPS wished to build a |arge parce
distribution facility. 1d. at 571-72. To build the facility, UPS
needed a building permit and to obtain the permt, it was required
to submt an application to the Zoning Conmm ssioner, who was
enpowered to determ ne whether the application was in proper form
and whet her the proposed use conplied with the zoning regul ati ons
then in effect. Id. at 572. If the Zoning Comm ssioner
“approve[d] the application, and all other requirenents [were] net,

t he Buil ding Engi neer [could] then issue a building permt.” I1d.

UPS applied for a building permt, and on July 3, 1986, the permt



was approved by the Zoni ng Conm ssioner. I1d. at 573. The buil ding
engi neer issued a permt to UPS about six weeks later. Id.

On January 11, 1987, after UPS had conmenced construction
Paul Hupfer, a citizen who |ived near the construction site, wote
to the Zoning Comm ssioner conplaining that the facility UPS was
bui l ding required a special exception, which UPS had neglected to
obt ai n. Id. The Zoning Comm ssioner responded to Hupfer in a
| etter dated January 17, 1987, in which he advised that a buil ding
permt had al ready been i ssued and t hat a speci al exception was not
required. 1d. at 573-74.

Hupfer, joined by two citizens’ associations, filed an appeal
to the Board of Appeals from the Zoning Conm ssioner’s “letter
deci si on” dated January 17, 1987. Id. at 574. UPS contested the
Board’'s jurisdiction to hear the appeal, contendi ng that the appeal
was untinmely because it was not filed within thirty days of the
i ssuance of the permt. 1d. The Board agreed with the protestants
that it had jurisdiction but went on to rule that no specia
exception was required. Id. at 575. The circuit court agreed that
the Board had jurisdiction to decide the issue but reversed the
Board’ s decision that no special exception was needed. Id.

In Ups, the Court of Appeals considered the issue of whether
the January 19, 1987, letter from the Zoning Conmm ssioner
constituted an “appealable event” wthin the neaning of
article 25A, section 5(U), which had been *“incorporated by

reference into [section] 602(d) of the Baltinore County Charter.”
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Id. at 581-82. The Court held that the words “issuance, renewal,
deni al, revocation, suspension, annulnent, or nodification,” as
used in article 25, section 5(U), “obviously refer to an operative
event whi ch determ nes whet her the applicant will have a |license or
permt, and the conditions or scope of the license or permt. Id.
at 583-84. The Court went on to say,

The plain inport of the words would

not include a statenent sinply

confirmng that a license or permt

was issued or denied in the past or
def endi ng a past issuance or deni al

of a license or pernt. In the
context, the phrase “approval .
or other form of permssion,” on
whi ch the protestants place so nuch
reliance, seens to have Dbeen
designed sinply to enconpass al

forms of |licensing regardless of
what the particular Ilicense or
permt may be called. Nevertheless,
t he appeal abl e event IS t he
i ssuance, renewal, revocation, etc.
of the license or permt. In the
present case, this appeal abl e event
occurred in 1986 when t he

application for a building permt
was approved and the permt was
I ssued.

If Art. 25A, 8 5(U), were
construed to grant an appeal to a
board of appeal s from an
admi ni strative of ficial’s
reaf firmation or statenent that a
| icense or permt had been properly
issued or properly denied in the
past, an applicant or a protestant
coul d ci rcunmvent entirely the
statutory tinme limts for taking
appeals. |In Nat’l Inst. Health Fed.
Cr. Un. v. Hawk, 47 M. App. 189,
195, 422 A 2d 55, 58-59 (1980),
cert. denied, 289 M. 738 (1981),
the Court of Special Appeal s,

11



quoti ng t he heari ng exam ner,

expl ai ned:

“*The “decision” which is the subject
of [the] Appeals . . . is not a final
adm ni strative deci si on, order or
determ nati on. | t is at nmost a

reiteration or reaffirmation of the fina

adm ni strative decision or order of the
departnent granting the original Use and
Cccupancy Certificate. . . . If this
were not the case an inequitable, if not
chaotic, condition would exist. Al that
an appellant would be required to do to
preserve a continuing right of appeal

woul d be to maintain a continuing stream
of correspondence, di al ogue, and requests
. with appropriate departnental

authorities even on the nost mnute
i ssues of contention with the ability to
pur sue a nyri ad of appeal s ad
infinitum’”

Id. at 584-85 (footnote onmitted).
Appel l ee utilizes the above | anguage and argues,
The appeal ability of an action pursuant

to t he Annot at ed Code of Maryl and,
[a]rticle 25A, 8 5(UJ[,] turns on the

occurrence of an “operative event.” And
“operative event” determ nes whether the
applicant will have a license or permt [or
exenption]. An  “operative event” also
determnes the conditions or scope of the
license or permt [or exenption]. United

Parcel. 336 Ml. at 583-84.

(Bracketed material in original.)
W agree with appellee that whether an operative event has
occurred depends upon whether the applicant will have “a |icense
permt . . . [or exenption].” But in the case at hand, the
PDM di d deci de whet her the applicant woul d have an exenption from
t he Devel opnment Process. As for appellee’s reliance upon UPS for
the proposition that to be an “operative event” the action of the

12



agency nust “al so deternmine the condition or scope of the license
or permt [or exenption],” that reliance is msplaced. The UPS
Court did not address the rule applicable when an adm nistrative
agency denies an exenption. And, in any event, when an exenption
is denied, the “scope” of a denial is never an issue.

The trial court, unlike appellee,? relied upon the exact
| anguage set forth in the follow ng sentence in the UPS deci sion,
whi ch was al so quoted in the Foxleigh decision: “The words [as used
in article 25A, section 5(U] ‘issuance, renewal, denials,
revocati on, suspension, annul ment, or nodification’ obviously refer
to an operative event that determ nes whether the applicant wll
have a license or permt, and the conditions or scope of that
license or permt.” 1Id. at 583-84. Taken literally, this sentence
woul d be dispositive of this case — and the di sposition would be in
favor of appellee. But the sentence nust be read in context. 1In
UPs, the Court was not dealing with the denial of an exenption and
article 25, section 5(U), excluding all unnecessary words,
unequi vocal ly gives a party the right to appeal to the Board from
“the . . . denial . . . of any license, permt, approval, exenption

or other form of perm ssion or any adjudicatory order.”
(Enphasi s added.) Read in context, it is obvious that the Board
has the power to hear appeals froma decision denying an exenption

even if the decision appeal ed does not involve a determ nation of

> Appellee, unlike the trial court, includes bracketed material when it quotes
fromthe UpPs case. Mreover, unlike the trial judge, appellee agrees that the Board
can hear an appeal from the denial of an exenption. But, as nentioned supra, it
clainms the appeal was filed too soon.

13



whet her soneone “w |l have a license or permt.” In sum we are
convinced the | anguage fromthe UPS case relied upon by the trial
court is taken out of context. Qur conviction in this regard is
bol stered by other | anguage in the UPS case.

In Ups, the Court also said,

Li ke other “tinme for appeal” provisions,
BCC § 26-132 neither contains the word
“accrues” nor speaks in ternms of accrual.
Moreover, there is no language in 8§ 26-132
whi ch could furnish the basis for a flexible
doctrine like the discovery rule. Rather, the
time for appeal begins to run from a fixed

dat e. In mandatory | anguage, the Baltinpre
County statute states that a notice of appea
“shall” be filed within thirty days of the
decision from which the appeal is taken.

Under |anguage like that set forth in BCC
8 26-132, this Court has consistently held
that, where the notice of appeal was not filed
within the prescribed period after the final
deci sion fromwhich the appeal was taken, the
appel late tribunal had no authority to decide
the case on its nerits. See, e.g., Dabrowski
v. Dondalski, 320 Md. 392, 397-398, 578 A 2d
211, 214-215 (1990); walbert v. Walbert, 310
Md. 657, 662, 531 A 2d 291, 293 (1987), and
cases there cited.

Id. at 580 (enphasis added).

In the case at hand, the appeal to the Board was taken within
thirty days of the decision by the PDMto deny the exenption. And,
as shown above, BCC section 26-132 of the Code was interpreted in

the UPS case as nmeaning that a party has only “thirty days of the

deci sion fromwhich the appeal [is] taken” to file an appeal . Id.
(enphasis added). |[If appellant had waited — as appellee says it
should have - wuntil after the Devel opnent Process had been

conpl eted, the appeal woul d have been filed far too | ate because it

14



woul d have been filed nore than thirty days after the decision to

deny the exenption was nmde.?

in turn,

under st and Foxleigh,

Appel | ee al so pl aces great reliance on Foxleigh, supra, Which,

pl aced heavy reliance on the UPS case. In order

to

it is inmportant to understand certain aspects

of Baltinore County zoning procedures. Appellant, in its brief,

gi ves a good summary of those procedures, viz:

a) Requests for Anmendnents to Previously
Approved Pl ans

If a request for anendnent to a
previously approved plan is received, the DRC
[ Devel opmrent Review Conmittee] first eval uates

whi ch devel opnent |aw applies. Bal ti nore
County Code §26- 169 and 826- 211,
“grandfather,” for the benefit of the

devel oper, certain projects which have been
approved pursuant to an earlier devel opnment
process than the one which is currently in
effect. Under the regulations presently in
effect, which went into effect in 1992,
devel opnent approval requires a conmunity
i nput neeting and a hearing officer’s hearing.
Bal ti nore County Code, 1988 ed., 826-201, et
seqg. This is referred to as the “Devel opnent
Process.” Between 1892 and 1992 there was a
process in effect known as the “CRG Process.”
The CRG Process involved a public neeting by
county agencies and ultinate approval or
di sapproval of the plan by the Directors of
t he Departnent of Public Wrks and the Ofice
of Planning. Baltinore County Code, 1978 ed.,
1988 supp., Public Wrks and the Ofice of
Pl anni ng. Balti more County Code, 1978 ed.

1988 supp., 822-52 et seq. Prior to 1982

there was only a subdivision review process.
The subdi vi sion process, often referred to as
the “JSPC Process,” [“Joint Subdivision
Pl anni ng Comrittee”] invol ved a pl anni ng board

®1t plainly would have taken nore than thirty days after notification of the

deni al

of

hurdl es in the Devel opment Process.

15
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approval of a subdivision plat. Bal ti nore
County Code, 1978 ed., 8 22-40, et segq.

Subdi vi si on approval is required for plat

recordation, which, in turn, is required to
legally transfer title of real property.
Devel opnment approval, by CRG Process or
Devel opnent Process, as the case may be, is
required for “devel opnent,” which is currently
defined generally as building or t he
preparation of land for building. Bal ti nore
County Code, 1978 ed., 1988/89 Supp.

Pursuant to the grandfathering provisions
of Baltinore County Code § 26-109 and
8§ 26-211, with regard to devel opnent approval,
a property acquired a right to further
devel opment approval in accordance with those
procedures whi ch gover ned t he first
devel opnment (or subdi vi sion) approval thereon.
This is beneficial to an owner of property
with a previously approved subdivision or
devel opnent because it is generally accepted
that the current Devel opnent Process is nore
onerous than the earlier CRG Process or the
JSPC Process.

Accordi ngly, I f a devel oper seeks
devel opnent approval for a tract or parcel in
the first instance, i.e., before there has

been any previous subdivision or devel opnent
on the property, then clearly, neither § 26-
169 nor 8§ 26-211 grandfathers the property
into any prior devel opnent approval process
and the current Devel opnent Process governs.
In such cases the developer is bound to
proceed in accordance with the devel opnment
approval procedures presently provided for in
8§ 26-201, et seq., unless the devel oper is
ot herwi se exenpt fromthese requirenents under
§ 26-171 . . . . Equally clear is that if a
devel oper approaches the DRC with a change or
anendnment to a plan which was first approved
by the CRG Process or by the JSPC Process,
then the DRC nust find that the appropriate
earlier process applies.

If the DRC determ nes that the proposed
project is an anendnent to a plan previously
approved pursuant to an earlier process, i.e.,
the CRG Process or the JSPC Process, then the

16



anendnent is characterized as either a
“refinenent” or a “material anendment.”

Refinements to CRG plans are processed
adm nistratively. . . . These plans are
circulated to the Departnent of Public Wrks
and the O fice of Planning, each of which nust

approve the refinenment. . . . Utimtely, the
Director of Public Wrks and the Director of
Planning wll approve the refined plan

Refi nenents to JSPC plans are processed
adm nistratively by the Director of Planning,
pursuant to Baltinore County Code, 1968 ed., §
22- 33.

Material amendnents to CRG Pl ans require
approval by the Director of Public Wrks and
the Director of Planning, after a public
nmeeting of the county agencies known as the
CRG Meet i ng. Mat erial anendnents to a JSPC
Plan would require approval by the Baltinore
County Pl anning Board, after a public hearing.

When an applicant submts a request for anmendnent to a
previously approved plan, the first issue the DRC nust decide is
what devel opnent | aw applies. |f the DRC determ nes that the plan
had been approved under one of the earlier processes, it then
det erm nes which process it was approved under; it next determ nes
whet her the proposed anendnent is a material change to, or a
refinenment of, the existing approved plan.

In Foxleigh, the devel oper (Foxleigh Enterprises, Inc.) had a
previ ous plan approved in 1983 by the County Review G oup (“CRG).
133 Md. App. at 512. About fifteen years later, in April 1998, the
devel oper submitted to the DRC a proposed plan for devel opnent of
the sane property. I1d. The devel oper sought the DRC s agreenent

“that the [proposed] plan constitutes a refinenent to a previously

approved CRG . . . plan.” Id. Various neighborhood property

17



owner s

contended that Foxleigh's proposed plan was

not

a

“refinenment” to a previous plan and therefore “shoul d be processed

under the current devel opnent

review.”

Id.

regul ati ons by DRC review, not

The DRC held a public neeting after which Arnold Jabl on,

Di r ect or

of PDM wote a letter, which stated,

Pursuant to [a]rticle 25A, [s]ection 5(U)
of the Annotated Code of Maryland, and as
provided in [s]ection 602 (d) of the Baltimore
County Charter, and |[s]ection 26-132 of the
Baltimore County Code, this letter constitutes
an administrative order and decision on the
request for issuance, renewal, or nodification
of a license, permt, approval, exenption,
wai ver or other form of perm ssion you filed
wWith this departnent.

The DRC has, in fact, net in an open
meeting on April 27, 1998, and determ ned t hat
your project is a material change to the CRG
Pl ease submt new plans, so a new CRG can be
schedul ed. (Enphasi s added.)

Id. at 513.

The nei ghboring property owners filed an appeal

CRG

t he

to the Board

of Appeals from M. Jablon’s decision. Id. Foxleigh filed a

notion to dismss the appeal,

a final

adm ni strative action fromwhich an appeal

Id. at 513-14. The Board agreed w th Foxl ei gh, saying,

[T] he May 12, 1998 | etter describes a CRG pl an
as opposed to a DRC plan. As a result, it is
not governed by the DRC but the CRG per
[s]ections 26-169 and 26-211 of the [Maryl and
Annot at ed] Code. As such, M. Jablon’s role
differs from that which he arguably may
exerci se under the DRC. The CRG process
provi des for an appeal at the tine the planis
approved, not at the juncture at which
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Devel oper [Foxleigh] is advised to submt a
plan. That tinme had not yet occurred at the
time of the instant appeal. The i nstant
appeal thus is not ripe and does not
constitute a final act from which an appeal
li es.

Id. at 514.

A petition for judicial review was filed by the nei ghboring
property owners, after which the Board’ s decision was affirned.
Id. On appeal to this Court, we addressed the i ssue of whether M.
Jablon’ s | etter advising that Foxleigh's plans woul d conme under the
| ess stringent CRG review rather than the far nore onerous DRC
review procedures was an admnistrative order that could be
appealed to the Board. W said,

We find this case sufficiently anal ogous
to United Parcel. Jablon’s letter was not an
“operative event” t hat determined that
Foxl eigh’s proposed plan wll be granted a
license or permt, and did not determ ne the
conditions or scope of that |icense or permt.
Rat her , Jablon’s letter nerely infornmed
Foxleigh that the proposed plan nmnust be
revi ewed by the CRG

Id. at 516.

Later, we further explai ned,

Appel |l ants’ argunent fails to recogni ze
that Jablon’'s letter does not nmke any

decision and is not an order. It does not
issue or nodify any Ilicense, permt, or
approval . Jablon’s letter only inforns

Foxl eigh that the proposed plan is a nateri al
change from the previously approved plan and
that, in order to be approved, new plans nust
be submtted for consideration. At the tine
of Jablon's letter and at the tine this appeal
was filed with the Board of Appeals, Foxleigh
could have decided not to submt new plans.
O, if it submtted new plans, the CRG could
have approved or di sapproved them Therefore,
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as the Board of Appeal s concl uded, the appeal
was not ri pe.

Furthernore, that Jablon's letter stated
that it was an admnistrative order and
deci sion does not automatically nmake it an
appeal abl e decision. As this Court stated in
Art Wood [v. Wiseburg, 88 M. App. 723
(1991)]:

Whet her the CRG s action was authorized
by the B.C.C. nust be determ ned by the
content or effect of that action rather
than by the nanme or description given it
by the CRG . . . [The] question [of]
whet her a judgnent, order, or decree is
final and appeal abl e i s not determ ned by
the nanme or description which the court
bel ow gives it, but is to be decided by
t he appell ate court on a consi deration of
the essence of what is done thereby.

88 Md. App. at 732-33, 596 A 2d 712 (citations
omtted).

Foxleigh, 133 Ml. App. at 518-19 (enphasis added).

Appel l ee contends that this case is “simlar” to Foxleigh
because the letter to appellant advising that it was not entitled
to an exenption “does not nmake any decision and is not an order.”
We di sagree. While the letter from PDM arguably, was not an

“order,” it clearly advised that a final “decision” had been nade.
Foxleigh i S i napposite because it did not concern the denial of an
exenption. This is of crucial inportance because article 25A,
section 5(U), allows the Board to hear appeals fromthe “deni al

of any exenption . In contrast to the specific | anguage
in section 5(U) allow ng an appeal to the Board fromthe denial of
an exenption, nothing in section 5(U) allowed an appeal fromthe

type of ruling sought to be reviewed in Foxleigh.
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For the foregoing reasons, we agree with the Board and hold
that it did have jurisdiction to hear appellant’s appeal fromthe
deni al of the exenption.

B.

Was the Board’s Decision to Grant the
Exemption Supported by Substantial Evidence?

The circuit court did not address whet her the Board’ s deci si on
was supported by substantial evidence. The court’s determ nation
that the Board had no jurisdiction obviated its need to do so.
Even though the circuit court did not nmake that determ nation, we
shall do so because the function of this Court, when review ng an
agency’s decision, is essentially to repeat the task that was
performed or shoul d have been perfornmed by the circuit court. See
Red Roof Inns, Inc. v. People’s Counsel for Baltimore County, 96
Ml. App. 219, 224 (1993).

In rendering its decision, the Board noted that the DRC
Director “admtted [in his testinony] that the lot in question
upon which [appellant] sought [an] exenption, appeared to be a
closed Il ot and therefore a |l ot of record as applied by the DRCw th
respect to 8§ 26-171(a)(2).” The Board pointed out that BCC
section 26-171 spells out, in no uncertain terns, when an applicant
is entitled to an exenption, and nothing in that Code section
suggests that an exenption can be denied if the requirenents of BCC
section 26-171 have been nmet. The Board concl uded t hat because BCC

section 26-171(a)(2) provides that an exenption shall be granted if
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the inprovenent is to be nade on a |lot of record, appellant was
entitled to an exenpti on.
Appel | ant contends that the Board acted correctly in granting
t he exenption because
as a matter of fact, the Board accepted the
testinony of Steven Warfield, [appellant’s]

engi neer, and especially that of Donald
Rascoe, the Chairman of the DRC, that the

property is a “lot of record.” This factua
conclusion is anply supported by the
uncontradicted testinony of Warfield and
Rascoe.

According to appellant, upon a finding that the proposed
devel opment was to occur on a “lot of record,” it was statutorily
entitled to the exenption w thout further ado.

As nentioned supra, appellees do not dispute that the evidence
presented to the Board shows that the property was a “lot of
record,” nor does appellee take issue with the fact that BCC
section 26-171(a)(2) grants the devel oper the right to an exenption
if the property is on a lot of record. Instead, appellee contends
that the Board erred in granting the exenpti on because the deci si on
“ignore[d] the DRCs internal, stated policy regarding the
adm nistration of exenption requests when proposals face a
nmeasur abl e degree of comrunity interest.” According to appellee,
the Board erroneously overrul ed the agency’s decision to deny the
exenption in light of the nmeasurable community interest in the
proposal. To support its position, appellee directs our attention

to provisions contained in an internal agency nmanual (the
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Devel opnent Managenent Policy Manual) and a portion of a related
menor andum dated March 4, 1994.

Al t hough we have consi derabl e doubt that it is true, we shal
assune, arguendo, that (1) both the PDMand DRC have a | ongst andi ng
practice of denying valid exenption requests whenever there is
“measurable degree of comunity interest” in the proposed
devel opnment and (2) the Devel opnent Managenent Policy Manual can be
correctly interpreted to nean that requests for exenption should be
deni ed whenever there exists “neasurable degree of community
interest.” Even with those assunptions, denial was inproper
because it is contrary to the plain nmeaning of BCC section 26-
171(a)(2). Atlantic, Golf & Pac. v. State Dep’t of Assessments &
Taxation, 252 Md. 173, 183 (1969) (Construction of a statute by an
adm ni strative agency adnm nistering the statute will be given no
effect if the agency’s construction is contrary to the statute’s
unanbi guous neani ng. ).

BCC section 26-171 reads in relevant part:

(a) The foll owi ng devel opnment i s exenpt from
division 2 of this article. . . .

(2) The building or preparation of |and
for building on a lot of record lawfully in
effect at the time of the building or
preparation of the land for building if the
lot of record did not result from a

subdi vi si on of | and exenpt under
section 26-170.

(Enphasi s added.)
This section contains no requirenent that community interest
be considered in the granting of an exenption. Moreover, it is not

contended that the exception (“if the lot of record did not result
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froma subdivision of |and exenpt under BCC section 26-170") was
applicable. Therefore, the Board s decision not to consider the
PDM s internal policy was legally correct.

The Board’ s decision that appellant was entitled to an

exenption shoul d have been affirned.

JUDGMENT OF THE CIRCUIT COURT

FOR BALTIMORE COUNTY REVERSED;

CASE REMANDED TO THE CIRCUIT

COURT WITH INSTRUCTION TO

AFFIRM THE DECISION OF THE BALTIMORE
COUNTY BOARD OF APPEALS;

COSTS TO BE PAID BY APPELLEE.
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