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Appel | ant Nasirrudi n Abdullah Bey was convicted by a jury
sitting in the Circuit Court for Prince George's County
(Johnson, G R Hovey, J.) of second degree nurder and use of a
handgun in the comm ssion of a felony or a crime of violence.!?
The court sentenced himto consecutive terms of inprisonnent of
thirty and twenty years, respectively. Appel l ant asks the
foll owing three questions on appeal:

|. Did the suppression court err in not
suppressing his confession because he
was not expeditiously brought before a
comm ssioner after his arrest?

1. Did the trial court err in excluding

lay opinion testimony by a police
officer that appellant was possibly

under t he i nfluence of PCP
[ Phencyclidine] at the tinme of his
arrest?

I11. Did the trial court err in refusing to
i nstruct the jury that vol unt ary
intoxication is a defense to second
degree nurder?
We shall affirmthe judgnents of the trial court.
To place in context the questions raised, we shall provide
a brief recitation of the facts as elicited at appellant's
trial. In addition, in reciting the suppression hearing facts,

we shall enphasize the tine of events as that is an inportant

factor in the suppression issue he raises.

The jury acquitted appellant of first degree nurder.
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During the early norning hours of April 2, 1999, appell ant
and several friends were “hanging out” in an abandoned house
near the Martin Luther King Recreation Center on Church and
Pi ednont Streets in d enarden, Maryl and. After the group
separ at ed, appellant wal ked al one toward the recreation center
when he encount ered Kareem Nafu Brooks, the victim The two had
been friends but appellant had recently becone angry with the
victim believing that he had betrayed him in some manner
Appel | ant shot the victimsix tinmes and stabbed himtwel ve ti nes
with a knife, causing his death. After killing the victim
appel l ant encountered two of his friends — John Robinson and
David Qutlaw — that he had been with earlier. Appellant then
left the area.

Approxi mately two weeks later, on April 14, 1999, Robi nson
and Qutl aw gave separate statenents to the police. In their
statenents, they related that appellant had admtted to having
killed the victim? The next day, pursuant to an arrest warrant,
the police arrested appellant. While at the police station
appel l ant confessed to killing the victim

Appel l ant testified that, during the night of April 1 and

the early norning hours of April 2, 1999, he was using PCP with

2At trial, Robinson recanted his statenent testifying that
the police coerced himinto giving the statenent.
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his friends. He renenbered being with them at an abandoned
house but did not renmenber anything after that until he awakened
the next norning at his girlfriend s house. Appel l ant al so
testified that he was under the influence of PCP at the tine of

his arrest.

SUPPRESSI ON HEARI NG FACTS

At approximately 3:55 p.m on April 15, 1999, the police
arrested appellant near an apartnent conplex in d enarden,
Maryl and, pursuant to an arrest warrant. Appel I ant asked
Detective Kevin Curtis, the arresting officer, on what grounds
they were arresting him Detective Curtis told himthat, if he
had any questions, he should talk to the officer in charge of
his case. Although Detective Curtis had a copy of the arrest
warrant and the charging docunent, he did not give appellant a
copy of either.

Cor poral M chael Straughan, the lead investigator in the
hom ci de investigation, net appellant at the Landover Police
Station at 4:10 p.m Corporal Straughan searched appel |l ant and
renoved, anong other things, several bullets from appellant's
coat pocket. Those bullets, upon later testing, matched the
bullets recovered fromthe victinms body. Detective Straughan
t hen placed appellant in an interview room handcuffed him by

the wist to the wall, and placed ankle cuffs on him
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Corporal Straughan |eft the room but returned several
m nutes | ater and asked appel |l ant sonme personal information. At
approxi mately 4:55 p. m, Corporal Straughan advi sed appel |l ant of
his rights froman Advice of Rights and Waiver form  Corpora
Straughan read the form which advised appellant that he had,
inter alia, the right to remain silent, the right to talk to a
| awyer, the right to have a |awer present while being
guestioned, the right to have a | awer appointed to represent
himif he could not afford one, and the right to stop answering
guestions at anyti ne.

During this tinme, appellant also told the corporal, upon
bei ng asked, that he was not under the influence of drugs or
al cohol at the time, that he had not been threatened or prom sed
anything by the police, and that he was a 1996 graduate from a
| ocal high school. According to Corporal Straughan, appell ant
did not appear intoxicated in any way — he had no difficulty
comruni cati ng, he was alert, and he spoke clearly. Appellant
had no difficulty wal ki ng, understandi ng directions, and he had
no conplaints regarding his physical well being. Cor por al
Straughan found appellant cooperative and appellant appeared
“normal, coherent, very calm?”

Appel | ant then placed his initials next to each advi senment

and signed the form After signing the form the corporal asked
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appel lant if he had any questions and appell ant replied that he
did not. Appel lant then indicated that he wanted to make a
st atenment .

After getting appellant a cup of coffee, Corporal Straughan
told appellant that he wanted to talk to him about the victim
Cor poral Straughan told appellant that he knew that he had
gotten into a fight with the victimand killed himand he asked
appellant to tell himwhat had happened. Appellant then

indicated to me that Kareem had crossed him

that he felt Kareemwas out to get him that

he felt it necessary to get Kareem before he

got him He had indicated that he thought

Kareem was his brother but Kareem was not,

t hat Kareem was evil and that he thought he

did what he had to do.
Cor poral Straughan spoke with appellant for approximtely one
hour .

At approximately 8:00 p.m, appellant wote an eight-page
statenment, which included a question and answer portion witten
by Corporal Straughan. The statenment was conpleted at 9:31 p. m
Cor poral Straughan asked appellant to read it over, to nake any
corrections that he wanted, to initial each page of the
statenment, and to initial each answer he gave in the question
and answer section.

After completing the statenment, Corporal Straughan asked

appellant to take himto the | ocations where he hid the weapons
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used to kill the victim Appellant agreed. After giving him
sonething to eat and letting himuse the restroom they set out
in a police van with another officer driving.

Appellant directed the officers to several |ocations
approximately a ten mnute drive from the police station. He
first directed themto a tree in a residential area near the
crime scene. At that location, the police found a .38 handgun.
Appellant then directed them to the Martin Luther King
Recreation Center, which was two bl ocks away. He pointed to a
soda can in the gutter and said the knife was near the soda can.
The police recovered a knife. Appellant then directed themto
a nearby trash can where he said he had burned his clothes. The
police |l ooked in the trash can and saw evidence of a recent
fire. They then returned to the police station at approxi mately
11: 00 p. m

Upon their return, appellant was again placed in an
interviewroom Detective Nelson entered the interviewroomand
spoke with appellant for approximately five m nutes. At
approxi mately 1: 00 a. m, Corporal Straughan questi oned appel | ant
about the nmurder of a mni-mart owner in the same area as the
victims murder. Their conversation ended at 2:08 p.m At 2:10
a.m, appellant consented to giving a saliva sanple, which was

then taken. Corporal Straughan returned to the interview room
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at approximately 2:25 a.m and again spoke to appellant. From
3:11 a.m wuntil 4:00 a.m, appellant gave a six-page witten
statenent confessing to killing the owner of the mni-mart.
After nmenorializing the second statenent, appellant was
rel eased for processing. He was taken before a conm ssioner at
1:37 p.m on April 18, 1999. This was approxi mately twenty-one
hours after appellant first arrived at the police station.
Corporal Straughan testified that the reason he did not take
appel  ant before a conm ssioner upon his arrest was because he
wanted to interview him Whi |l e Corporal Straughan was wth
appel l ant, appellant was “alert, awake, at tines enotional,”
meaning “at times crying, at times he was renorseful, at tines
he was very descriptive, very articulate, very adamant in
recalling details of the incident, and basically very
informative in reference to what had happened in both cases.”
No one ot her than appellant and Corporal Straughan were present
in the room when he interviewed appellant about the nurders of

the victimand the mni-mart owner.
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DI SCUSSI ON

Appel l ant argues that the trial court erred in not
suppressing his confession.® He asserts that his confession was
i nvoluntary because the police did not take him before a
conm ssi oner “w thout unreasonable delay” after his arrest and
because the police did not informhimof the charges agai nst him
when they arrested him or when they interviewed him We
perceive no error in the trial court's ruling denying the notion
to suppress.

Maryl and Rul e 4-212(e), regardi ng t he executi on of warrants,
provi des, in pertinent part:

Unl ess the defendant is in custody, a
warrant shall be executed by the arrest of

t he def endant. Unl ess the warrant and the
chargi ng docunent are served at the tine of
the arrest, the officer shall inform the

defendant of the nature of the offense
charged and of the fact that a warrant has

been i ssued. A copy of the warrant and
chargi ng docunment shall be served on the
defendant pronptly after the arrest. The

def endant shall be taken before a judicial
officer of the District Court wthout
unnecessary delay and in no event later than
24 hours after arrest].]

S\We note that appellant's question relates only to his
confession of the victims nurder. Therefore, we shall not
address the voluntariness of appellant's confession regardi ng
the mni-mart owner.



(Enphasi s added.)

On July 1, 1981, the Maryland General Assenbly enacted M.
Code (1998 Repl. Vol., 2000 Supp.), Cts. & Jud. (C. J.) 8§ 10-912,
whi ch provides:

Failure to take defendant before
judicial officer after arrest.

(a) Conf essi on not render ed
i nadm ssible. — A confession nmay not be
excluded from evidence solely because the
def endant was not taken before a judicia
officer after arrest within any tinme period
specified by Title 4 of the Maryl and Rul es.

(b) Effect of failure to conply strictly
with Title 4 of the Maryland Rules. —
Failure to strictly conply wth the
provisions of Title 4 of the Maryl and Rul es
pertaining to taking a defendant before a
judicial officer after arrest is only one
factor, anong others, to be considered by
the court in deciding the voluntariness and
adm ssibility of a confession.
(Enphasi s added.) Thus, the delay in bringing a defendant
before a judicial officer after an arrest is “only one factor,
anong others,” in deciding the “voluntariness and adm ssibility
of a confession.”
Vol unt ari ness of a confession is determ ned under both
Maryl and non-constitutional law, i.e., Maryland comon | aw, and

t he Due process Cl ause of the Fourteenth Amendnent of the United

States Constitution and Article 22 of the Maryland Decl arati on
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of Rights.* Hoey v. State, 311 M. 473, 480 (1988). Under
Maryl and non-constitutional |aw, a confession is voluntary if it

is free from "coercive barnacles."” Hillard v. State, 286 M.

145, 150 (1979). \hether a confession is free from "coercive
barnacl es” depends on the totality of the circunstances
surroundi ng the defendant's confession, including

where the interrogation was conducted, its
|l ength, who was present, how it was
conduct ed, Its content, whet her t he
def endant was given Mranda warnings, the
ment al and physi cal condition of the
def endant, the age, background, experience,
education, character, and intelligence of
t he defendant, when the defendant was taken
before a court comm ssi oner follow ng
arrest, and whether the defendant was
physically m streated, physically
intimdated or psychol ogically pressured.

Hof v. State, 337 M. 581, 596-97 (1995)(citations omtted).
See al so Young v. State, 68 M. App. 121 (1986)(the Court found
t hat because the police had interrogated the defendant “al nost
continuously” for twenty-two and one-half hours by nmeans of a
relay team the conduct of the police coupled with the duration
of custody and interrogati on rendered t he def endant's conf essi on

i nvol untary).

Vol untariness of a confession is also measured by
conformance with the mandates of Mranda v. Arizona, 384 U S
436 (1966). Appellant does not argue that the police failed to
conply with the requirenents of Mranda and, therefore, we shall
not address that aspect of vol untariness.
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I n determ ni ng whet her a confession is voluntary under the
United States Constitution and the Maryland Declaration of

Ri ghts, we | ook to the decision of the Supreme Court in Col orado

v. Connelly, 479 U S. 157 (1986). In Connelly, the Supreme
Court held that "coercive police activity" is a necessary
element to finding a confession involuntary. |d. at 167. The

Court stated that, "[a]bsent police conduct causally related to
the confession, thereis sinply no basis for concludi ng that any
state actor has deprived a crim nal defendant of due process of
law." 1d. at 164 (footnote omtted). The Court reasoned that
acontrary rule would require "sweeping inquiries into the state
of mnd of a crimnal defendant who has confessed, inquiries
quite divorced from any coercion brought to bear on the
def endant by the State."” 1d. at 167.

Appl yi ng the above lawto the facts of the instant case, we
perceive no error in the trial court's holding that appellant's
confession regarding the victim was voluntary. The record
di scl oses no untoward coercion by the police. At the tinme of
his arrest, appellant was twenty-one years old and had a high
school education. Appellant was given Mranda warni ngs before
t he questioning and he signed and placed his initials next to
each advi senent. Appellant was questioned in an interview room

for approximately one hour, during which he confessed to



- 12 -
shooting and stabbing the victim Only one police officer
Cor poral Straughan, questioned appellant. 1In addition, no other
officer was present wth Corporal Straughan during the
guesti oni ng. Corporal Straughan testified that he did not
threaten appellant in any way, nor did he offer him any
prom ses.

Al t hough appell ant testified at trial that he was under the
i nfluence of PCP at the time of his arrest, at the tinme he gave
the statement, he told Corporal Straughan that he was not under
the influence of any drugs. I n addition, Corporal Straughan
testified that appellant physically and nentally seened normal .
See Hopkins v. State, 19 Ml. App. 414, 413 (1973)("“A confession
is not inadm ssible as evidence nerely because the accused is
under the influence of a narcotic drug, although the condition
of the accused is a factor to be considered [in determ ning
whet her his confession is adm ssible].”). Because we are not
considering the first confession, the fact that appellant was
not taken before a conmi ssioner until approximtely twenty-one
hours after being brought to the police station and that he was
not i nfornmed of the charges against himare not distinct factors
to be taken into account in assessing the voluntariness of the
confessi on under consideration. There was no evidence that

appellant's will was overborne by police tactics or that the
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police engaged in a method of interrogation to cause him to
subm t from exhaustion.?® He was not physically or
psychol ogically mstreated in any way and was given a neal and
a bat hroom break.® Under the circunstances presented, we hold
that his confession was vol untary.

Appel | ant cites Young v. State, 68 Ml. App. 121, 134 (1986),
in support of his argunment that his confession was involuntary.
In that case we wwote, “while allow ng for necessary delays in
presenting a defendant before a judicial officer, [Rule 4-212]
does not countenance a delay for the principal purpose of
obtaining a statenent or a confession from the defendant.”
Young, 68 M. App. at 134 (enphasis added)(quoting Meyer v.
State, 43 M. App. 427, 434 (1979)). That statenment was a
restatenent of the federal MNabb-Mllory Rule, so named after
t he cases that bear those names. See McNabb v. United States,
318 U.S. 332 (1943); Mallory v. United States, 354 U S. 449
(1957).

I n McNabb, supra, the issue presented was the voluntariness

of the confessions given by three brothers who were accused of

Were we to address the confession with respect to the nini-
mart owner, we m ght view the evidence differently.

5The record does not refl ect whether appell ant requested or
was allowed to sleep at any tinme during the period prior to
gi ving his confession.
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shooting and killing a federal officer. The three brothers were
in their early to md twenties, had lived their entire lives in
a small area called the McNabb Settl enment, approximtely twelve
m | es from Chattanooga, none had gone beyond the fourth grade,
and none had ever traveled farther fromtheir hone than Jasper,

a town twenty-one mles away. McNabb, 318 U. S. at 334, 337.

Two of the brothers were brought to the police station and
guestioned over a two-day period. The other brother was strip
searched prior to questioning. No less than six officers

guestioned the brothers at the sanme tinme. Id.

The applicable law in effect at the time provided that a
person arrested by the Federal Bureau of Investigation “shall be

i medi ately taken before a commtting officer.” ld. at 342
(citing 18 U.S.C. § 595, 5 U.S.C. § 300a, and 18 U.S.C. § 593).
The Court stated that requiring the police to “immediately”
bring an arrested person before a judicial officer

constitutes an inmportant safeguard — not
only in assuring protection for the innocent
but also in securing conviction of the
guilty by nmethods that comend t hensel ves to
a progressive and self-confident society.
For this procedural requi renment checks
resort to those reprehensible practices
known as the “third degree” which, though
universally rejected as indefensible, still
find their way into use. It aims to avoid
al | the evil i mplications of secret
i nterrogation of persons accused of crine.
It reflects not a sentinental but a sturdy
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vi ew of | aw enforcenent, it outlaws easy but
sel f-defeating ways in which brutality is
substituted for brains as an instrunment of
crime detection.

McNabb, 318 U.S. at 344 (footnote omtted). The Court further

st at ed:

The ci rcunst ances in whi ch t he
statenments adnmitted in evidence against the
petitioners were secured reveal a plain
di sregard of the duty enjoined by Congress

upon federal Ilaw officers. Freeman and
Raynmond McNabb were arrested in the mddle
of the night at their hone. | nstead of

being brought before a United States
conm ssioner or a judicial officer, as the
law requires, in order to determne the
sufficiency of the justification for their
detention, they were put in a barren cell
and kept there for fourteen hours. For two
days they were subjected to unremtting
questioni ng by nunerous officers [nostly six
officers at the sanme tine]. Benjam n's
confession was secured by detaining him
unl awful |y and questioning him continuously
for five or six hours. The MNabbs had to
submt to all this wthout the aid of
friends or the benefit of counsel.

McNabb, 318 U S. at 344-45. The Court then held that the
br ot hers' confessions nust be suppressed.

In Mallory v. United States, 354 U S. 449 (1957), a
ni neteen-year-old of limted intelligence was taken to a police
station for questioning regarding the rape of a co-tenant the
day before. He was questioned between thirty and forty-five

m nutes by at |east four officers and in the presence of other
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of ficers. He then agreed to submt to a lie detector test.
About five hours later, the police adm nistered the |ie-detector
t est. Appel l ant was questioned for nearly one and one-half
hours of steady interrogation during which he eventually
confessed to the rape. He dictated his confession to a typist
several hours |ater. He was taken before a comm ssioner the
nmorning after his arrest.

The i ssue before the Supreme Court was the adm ssibility of
hi s conf essi on. The relevant |law was Rule 5 of the Federal
Rules of Crimnal Procedure, which was pronmulgated in 1946.
Rule 5(a) provides that an officer shall take an “arrested
person wi thout unnecessary delay before the nearest avail able
comm ssioner[.]” The Mallory Court reviewed the requirenments of
Rule 5(a), writing:

The next step in the proceeding is to
arraign the arrested person before a
judicial officer as quickly as possible so
that he [or she] may be advised of his
rights and so that the issue of probable
cause my be pronptly determ ned. The
arrested person may, of course, be “booked”
by the police. But he [or she] is not to be
taken to police headquarters in order to
carry out a process of inquiry that |ends
itself, even if not so designed, to
eliciting damagi ng statenents to support the
arrest and ultimately his [or her] quilt.
The duty enjoined upon arresting

officers to arraign “w thout unnecessary
del ay” indicates that the commnd does not
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call for mechanical or automatic obedi ence.
Circunstances mmy justify a brief delay
between arrest and arraignnment, as for
i nstance, where the story vol unteered by the
accused i s susceptible of quick verification
through third parties. But the del ay nust
not be of a nature to give opportunity for
the extraction of a confession.

The circunmstances of this case preclude
a holding that arraignnment was “wthout
unnecessary delay.” Petitioner was arrested
in the early afternoon and was detai ned at
headquarters within the vicinity of nunmerous
commtting nmagistrates. Even though the
pol i ce had anpl e evidence fromother sources
than the petitioner for —regarding the
petitioner as the chief suspect, they first
questioned him for approximately a half
hour. When this inquiry of a nineteen-year-
old lad of limted intelligence produced no
confession, the police asked himto submt
to a “lie-detector” test. He was not told
of his rights to counsel or to a prelimnary
exam nati on before a magistrate, nor was he
war ned that he m ght keep silent and “that
any statenent made by him my be used
against him” After four hours of further
detention at headquarters, during which
arrai gnnent could easily have been nmade in
the same building in which the police
headquarters were housed, petitioner was
exam ned by the same building operator for
anot her hour and a half before his story
began to waiver. Not unti | he had
confessed, when any judicial caution had
lost its purpose, did the police arraign
hi m

Mal l ory, 354 U.S. at 454-55 (enphasis added). The Court then

suppressed the confession.
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Maryl and adopted the per se exclusionary rule of MNabb-
Mal l ory in Johnson v. State, 282 Md. 314 (1978), a 4-3 deci sion.
The Johnson Court explained that “the protection of the right of
an accused to pronpt production before a judicial officer
following arrest will be nost effectively acconplished by a per
se exclusionary rule.” Johnson, 282 M. at 328. The Court
reasoned that the exclusionary rule was necessary to preserve
the integrity of the crimnal justice system

The Johnson excl usionary rule, however, was abrogated when
t he Maryl and General Assenbly, on July 1, 1981, enacted C J. 8§
10-912. Since then we have scrutinized the adm ssibility of
confessions under a totality of circunstances standard. See
Marr v. State, 134 M. App. 152, 165 (2000)(“the delay in
bri ngi ng the def endant before a judicial officer after an arrest
is only one factor, anong others, to be considered by the court
in deciding the wvoluntariness and admssibility of a
confession.”)(quotations and citations omtted). See also
Rormual do P. Ecl avea, Annotation, Adm ssibility of Confession or
O her Statenment Made by Defendant as Affected by Delay in
Arrai gnment — Modern State Cases, 28 A.L.R 4th 1121 (1984, 2000
Supp.). Thus, the fact that the police did not immediately

bri ng appell ant before a conm ssi oner because they first wanted
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to question him does not automatically lead to exclusion.
Rat her, we | ook to the totality of circunstances to deternmine if
t he confession was voluntarily given. Under the circunstances

of the case sub judice as discussed above, we hold that it was.

Appel l ant argues that the trial court erred in not
permtting himto cross-examne a police officer regarding his
condition at the time of his arrest.

Detective Kevin Curtis, a sixteen-year veteran of the police
departnment and an arresting officer, testified on cross-
exam nati on that he had encountered many people who were under
the influence of PCP; that people under the influence of PCP
behaved erratically, fromcalmto very violent and conbative;
and that while transporting appellant to the police station,
appel l ant volunteered that he “was a child of PCP.” The court
sustained the State’'s objection to two questions asked by
def ense counsel - whether appellant's behavior was not
i nconsi stent with someone who was under the influence of PCP and
whet her appel |l ant coul d have been under the influence of PCP at
the tinme that Detective Curtis arrested him Appel |l ant cont ends

that the trial court's rulings were wong. W disagree.
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Maryl and Rule 5-701, titled “Opinion Testinmony by Lay
Wt nesses” provides:
If the witness is not testifying as an
expert, the witness's testinmony in the form
of opinions or inferences is limted to
t hose opinions or inferences which are (1)
rationally based on the perception of the
witness and (2) hel pf ul to a clear
under st andi ng of the witness's testinony or
the determ nation of a fact in issue.
In addition, a lay witness is not qualified to express an
opi nion about matters “which are either within the scope of
comon know edge and experience of the jury or whhich are
peculiarly wthin the specialized know edge of experts.”
Rosenberg v. State, 129 Md. App. 221, 254 (1999) (quoting King
v. State, 36 MI. App. 124, 135 (1977)). Whet her to admt | ay
opi nion testinmony is vested in the sound di scretion of the tri al
judge. Rosenberg, 129 M. App. at 254-55.
Lay opinion testinony generally falls into one of two
categories. The first category is |lay opinion testinony “where
it is inpossible, difficult, or inefficient to verbalize or

conmuni cate the wunderlying data observed by the wtness.”
Robi nson v. State, 348 Md. 104, 119 (1997). The second category
is lay opinion testinmony when the “the lay trier of fact |acks
the know edge or skill to draw the proper inferences fromthe

underlying data.” Id. at 120 (citing Edward J. | mw nkelri ed,
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Evi denti ary Foundations 241 (3rd ed. 1995)). I n Robi nson, the
Court gave an exanple of this type of opinion — a former naval
construction worker relating the relative degree of safety
connected with different methods of operating a crane.
Robi nson, 348 Md. at 120 (citing Scott v. Hanpshire, Inc., 246
Md. 171, 176-77 (1967)). As to the latter category, Maryl and
recogni zes that | aw enforcenent officials often have specialized
training and experience to justify permtting them to offer
testimony in the formof a lay opinion. See Robinson, 348 M.
at 120 and citations therein.
| n Robinson, the Court of Appeals held that testi nony of
State troopers that a substance in a baggie was crack cocaine
was i nadm ssible lay opinion testinony. |In analyzing the issue
presented, the Court reasoned that the troopers did not have
sufficient personal know edge to give such an opinion.
Specifically, the Court held that, although the record indicated
that the troopers had training and experience enabling themto
percei ve the visual characteristics of suspected cocai ne, there
was no showng that they had the necessary training and
experience to identify accurately the chem cal nature of that
subst ance.

The Robi nson Court al so found that the troopers' testinony

was not hel pful to the trier of fact. The Court, citing several
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cases, repeated that a |l ay opi nion nust be based “on probability
and not on nere possibility.” The Court stated that “a
specul ative opinion will not be helpful to the trier of fact.”

Robi nson, 348 M. at 128. Applying the facts to the |law, the

Court hel d:
The troopers made an assunption, based on
their relative experience, t hat t he
subst ance seized was crack cocaine. Thi s

assunmption, “although possessing a certain
conmon sense appeal ,” was too conjectural to
establish the chem cal conposition of the
al | eged cont r aband with substant i al
certainty. See Cal houn [v. Honda Motor Co.,
Ltd], 738 F.2d 126, 131-33 (6th Cir. 1984)
(rejecting testinony when the wtness's

“assunption ... is not supported by the type
of evi dence necessary to reach th[e]
concl usion”). Accordingly, the troopers’

lay opinion testinony in this case was not
hel pful to the jury, and should not have
been adm tted.

Robi nson, 348 MJ. at 128.

Appl yi ng the above lawto the facts of the instant case, we
hold that the trial court did not abuse its discretion in
excluding Detective Curtis’s lay opinion testinmony. Detective
Curtis testified that, as a fifteen-year police veteran, he had
had contact with many people under the influence of PCP. He
also testified that a person under the influence of PCP could
exhibit a wi de range of behavior and enotion. Detective Curtis

was in contact with appellant for a short tinme and, other than
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appellant telling Detective Curtis that he was a child of PCP,
Detective Cutis noted nothing unusual about appellant's physical
or nental well being. G ven the wide range of behavior a person
under the influence of PCP may exhibit, and the limted
information avail able to Detective Curtis about appell ant at the
time of appellant's arrest, we believe that Detective Curtis was
not qualified to express his opinion regardi ng whet her appel | ant
may have been under the influence of PCP at the tinme of his
arrest. In addition, any opinion expressed would not have been
hel pful to the jury. The questions posed as to whether
appel  ant's behavi or was “not inconsistent” with someone who was
under the influence of PCP and whether appellant “could have
been” under the influence of PCP, were too conjectural to aid
the jury.

Under the facts presented and the applicable law, we
percei ve no abuse of discretion by the trial court in excluding
Detective Curtis’s lay opinion regardi ng whet her appellant my
have been under the influence of PCP at the tine he was

arr est ed.

In his third contention, appellant raises an issue that 1)

is academcally fascinating but 2) has no dispositive
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applicability to this appeal. The issue, in its broadest sense,
is the availability of the defense of voluntary intoxication to
a charge of second degree nmurder and the necessary content of
any jury instruction with respect to such a defense.

| nherent in the i ssue of what an instruction should contain
are two categories of information. The first is a sinple and
conclusory statenment of what the lawis. That is sonmething that
a jury must knowin order to return a fair verdict and on which
jury instructions are, therefore, clearly appropriate. The
second is the sonetines doctrinally subtle and academ cally
nuanced analysis of why a lawis what it is and howit cane to
be. That may be the subject matter for a graduate course
dealing with, e.g., the arcana of crimnal hom cide. It may
not, on the other hand, be necessary subject matter for |ay
jurors.

Legal rules thenselves are promul gated on an ad hoc basis
by decisions in actual cases. They constitute what the lawis.
The academ c expl anations for these rules, by contrast, may be
wor ked out far nore slowy and, in both text books and in the
case |l aw, sonetinmes foll owonly decades | ater. Although jurors,

of course, need to know what the law is, the ensuing and
esoteric explanations of why it is are not necessarily grist for

their mill.
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Maryl and Rul e 4-325(c) provides:

The court may, and at the request of any

party shall, instruct the jury as to
applicable law and the extent to which the
instructions are binding. The court may

give its instructions orally or, with the
consent of the parties, in witing instead
of orally. The court need not grant the
requested instruction if the matter is
fairly covered by instructions actually
gi ven.

Under this rule, a trial judge is required to give a
requested instruction which correctly states the applicable | aw
if it has not been fairly covered in the instructions already
gi ven. Mack v. State, 300 M. 583, 592 (1984); Lansdowne V.
State, 287 wmd. 232, 239 (1980); Scott v. State, 64 wd. App. 311,
322 (1985).

Bef ore we nove on to the questi on of whether the instruction
actually given in this case fairly covered everything the jury
needed to know, there is the threshold question of what precise
instruction, if any, appellant requested and the related
guestion of whether the requested instruction accurately stated
the law. Appellant’s counsel submtted, in witing, a list of
twenty-four “Proposed Jury Instructions.” Each proposed

instruction was nothing nmore than a one-line reference to a

particul ar Maryland Pattern Jury Instruction - Crimnal (MPJI-
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Cr). For present purposes, the critical request was No. 23,
whi ch sinply referenced:

MPJI -Cr No. 4:17.1 Hom cide — First Degree
Premedi tated Murder and Second Degree
Specific | nt ent Mur der (Vol unt ary
| nt oxi cati on but no Justification or
M tigation Generated).

As thus requested in witing, the trial judge gave Pattern
Jury Instruction (PJI) 4:17.1 essentially verbatim Af ter
unexceptionabl e definitions of first degree and second degree
murder, he turned to the defense of voluntary intoxication:

The defense has raised the affirmative
def ense that the defendant in this case was
i nt oxi cated by al cohol and drugs at the tine
that the killing took place. Keep in mnd
now, although the defense advanced this
affirmati ve defense, the State has got to
prove to you, not the defense, the State has
to prove to you the opposite, that the
def endant was not so intoxicated that he was
unable to form the requisite intent wth

respect to first degree nurder. | wll read
to you this instruction. It is very, very
crucial. Listen carefully.

The trial judge's explanation of the voluntary intoxication
def ense then followed the PJI word for word.

You have heard evidence that the
[ appel | ant] acted whil e i ntoxicated by drugs
and al cohol. Voluntary intoxication nmay be
a defense to first degree nurder. However,
it is not a defense to second degree nurder
because that charge does not require
prenmedi tati on and deliberation. If the
[ appel l ant] was so intoxicated at the tinme
of the hom cide that he was unable to have
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acted deliberately or with preneditation,
then he cannot be guilty of first degree
murder, although he could be guilty of
second degree nurder.

A person can be drinking and taking
drugs, and can even be intoxicated, but
still have the necessary nental faculties to
act deliberately and with prenmeditation. In
order to convict the [appellant] of first
degree nurder, the State nust prove to you
beyond a reasonabl e doubt that the degree of
i ntoxication did not prevent the [appellant]
from acting del i berately and with
premedi tation.

(Enphasi s added.)

Wth respect to any witten request for instructions,
therefore, there was no error in this case. Any possibility of
error would have to arise out of an oral request that the PJI
shoul d have been sonehow nodi fied or suppl ement ed.

Before the instructions were given to the jury, there was
apparently an in-chanbers conference at which the instructions
were discussed. Also, apparently, appellant’s counsel had at
| east a glimrer of an idea and wanted the judge to nodify or to
expand upon the effect of voluntary intoxication on second
degree nurder. Not hing was in witing, however; nor was any
transcript nmade of the in-chanmbers conference. W do not know,
t herefore, how accurately counsel put forward the buddi ng idea

or how fully he devel oped it. The burden, of course, is on

appellant’s counsel to state clearly what the problemis and to



state clearly what
mere passing allusion to a difficult conceptual area wil

suffice.

best,

anmbi guous.

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

- 28 -

precise instruction is being requested.

The di al ogue upon the return to the courtroom was,

s there anything we need to
do before | instruct the
jury?

Just do you prefer that | put
on the record at this point
my objection to the first
degr ee, second degree
specific intent, vol unt ary
i nt oxi cation?

All right.

Briefly, what we tal ked about
was the fact that voluntary
i ntoxication being a defense
to first degree specific
intent but not going to a
defense to specific intent
second degree nurder.

That’s the law in this State.

| understand that, Your
Honor, and | would just take
exception to the instruction
and to the verdict sheet to
t hat extent.

Al'l right. "1l give you a
continuing objection to the
instruction . . . | nmean 4-

17.1 because that's the one

A

not

at
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that that instruction rel ates
to.

[ APPELLANT’ S
COUNSEL] : Very good.

THE COURT: That says clearly that
voluntary intoxication nmay be
a defense to first degree
murder; however, it is not a
defense to second degree

mur der... because that charge
does not require
premeditation and

del i berati on.

[ APPELLANT’ S
COUNSEL]: Very well, Your Honor.

It is clear to us fromthe exchange that appellant’s counsel
and the trial judge were not reading fromthe same page. They
were tal king across each other, in the apparent belief that
their positions were contradictory and not realizing that the
partial statement of each could readily be reconciled with the
partial statenment of the other.

VWhat appel |l ant’s counsel seened to be trying to say was t hat
voluntary intoxication can erode any specific intent, including
the specific intent to kill and can, therefore, preclude a
conviction for second degree nmurder of the specific-intent-to-
kill variety. That statement is correct — as far as it goes.
It does not say, however, that a defendant could not be
convicted of second degree nurder of some other variety. The

judge, for his part, was insisting that voluntary intoxication
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wll not preclude a conviction for second degree nurder
generally. That statenment is also correct — as far as it goes.
It does not say, however, that a defendant coul d be convicted of
second degree nurder of the specific-intent-to-kill variety.

The issue between the judge and appellant’s counsel was
never cleanly joined. Who is at fault for such a failure of
comruni cati on? Appellant, we hold, ran afoul of Maryland Rul e
4-325(e), which states, in pertinent part:

No party may assign as error . . . the

failure to give an instruction unless the

party objects on the record pronptly after

the ~court instructs the jury, stating

distinctly the matter to which the party

obj ects and the grounds of the objection.
(Enphasi s added.)

Appel l ant failed to state distinctly what he wanted the jury
to be instructed about. | ndeed, our reading of appellant’s
brief Ieads us to conclude that he has not fully and accurately
mastered the subject even as of this appeal. He seens to be
danci ng around a subject without fully conprehending it. Under
the circunstances, it was inevitable that he failed to state
di stinctly what he wanted by way of a suppl enentati on of MPJI-Cr
4:17.1. At trial, he took exception to MPJI-Cr 4:17.1 to the

extent that it explained:

| f the defendant was so intoxicated at the
time of the homicide that he [or she] was
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unable to have acted deliberately or wth
prenmeditation, then he [or she] cannot be
guilty of first degree nmurder, although he

[or she] could be guilty of second degree
mur der .

(Enphasi s added.)

In ternms of the bottomline question of what the law is,
that instruction is absolutely correct. |In ternms, noreover, of
Rul e 4-355(c)’ s requirenent that “the matter [be] fairly covered
by instructions actually given,” that instruction told the jury
everything the jury needed to know.

As far as the arcane academ c question of how such a rule
cane to be is concerned, the Coments to the PJI go beyond the
jury instructions thenselves and provide a nore detailed
analysis for the bench and bar. The Notes on Use to MPJI-Cr
4:17.1 point out that the instruction should be used “in
conjunction with MPJI-Cr 5:08 (Voluntary |Intoxication)” and
there is a further “Cross Reference” to MPJI-Cr 5:08. MPJI-Cr
5:08, in turn, deals with the applicability of the voluntary
i ntoxi cation defense to any specific intent crinme. The Comment
to MPJI-Cr. 5:08 reconciles any apparent conflict between the
erosion of the specific intent to kill with the non-erosion of
second degree nurder generally.

Vol untary intoxication can have the

excul patory effect on any crime requiring a
specific I ntent. Thus, vol untary
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i ntoxication could negate guilt for crimnal
hom cide of the specific-intent-to-Kkil

variety at all levels of blanmeworthiness -
first-degree nurder, second[]degree nurder,
and voluntary mansl aughter. If voluntary
i ntoxication has destroyed the capacity to
forma specific intent to kill and thereby
precl uded a conviction of a specific-intent-
to-kill hom cide, the defendant may still be
convicted of depraved heart second[] degree
mur der . The dissipation of the specific
intent to kill does not take one down froma
hi gher degree to a | ower degree of the sane
ki nd of nmurder but rather it takes one down
and over to a different kind of nurder.
Hook v. State, 315 Md. 25, 29, 553 A 2d 233,
235 (1989); Chisley v. State, 202 M. 87, 95
A.2d 577 (1953); see Brown v. State, 90 M.
App. 220, 225-34, 600 A .2d 1126, 1128-33,
cert. denied, 326 M. 661, 607 A.2d 6
(1992); Jones v. State, 37 Md. App. 511, 378
A.2d 9, cert. denied, 281 M. 739 (1977);
Bateman v. State, 10 M. App. 30, 272 A.2d
64, cert. denied, 261 Md. 721 (1971). Judge
Moyl an suggested the following doctrinal

expl anati on: I ntoxi cation can negate any
specific intent including specific intent to
kill and the specific intent to inflict
grievous bodily harm However, in nurder,

such conduct denonstrates the degree of
consci ousness  of risk that establishes
depraved heart murder, which is a genera
intent crinme. Cirincione, 75 M. App. at
170 n.1, 540 A . 2d at 1153-54 n.1 (1988).

(Enphasi s added.)

was

There is no indication that appell ant

seeking to have the jury immersed in the

subtleties of how he m ght be guilty of one variety

degree nurder even if not guilty of another variety.

in the case at hand

doctri nal

of second

He never
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asked for such an expl anation. He never directed the court’s
attention to the subtle doctrinal problem He seenmed, rather,
to be of the m staken belief that the preclusion of the specific

intent to kill would, ipso facto, preclude a conviction of

second degree nurder generally. That, of course, is incorrect.

Qur conclusion that appellant msperceives the law is

fortified by the position he takes with respect to Chisley v.
State, 202 Md. 87 (1953). Chisley was the first statement in

our case |law that, although voluntary intoxication my erode a

deli berate and preneditated intent to kill, it *“is not
sufficient to reduce the killing from nurder to mansl aughter”
and will not, therefore, preclude a conviction for nurder in the

second degree. 1d. at 107.

Chisley is correct — as far as it goes. The only fault one
m ght find with Chisley is that it was witten one-half century
ago, before our anal ysis of hom cide | aw had reached its present
| evel of sophistication and, understandably, did not provide an
academ cal |y satisfying explanation for its holding. Appellant,
however, takes the position that Chisley was not only
uni | lum natingly conclusory but was actually wong, as he refers
in his brief to “the weakness of the Chisley Rule” and argues

t hat
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the logic of Chisley is no sounder than it
was when first espoused and it IS
inconsistent with the later cases of [State
v.] Gover, [267 M. 602 (1973)], and Avey
[v. State, 249 M. 385 (1968)]. To the
extent that voluntary intoxication may serve
as a “defense,” it negates evidence of the
def endant having found a specific intent.
Specific intent is a general concept
applicable to all crimes. There is no basis
for an exception for the specific intent
vari ety of second degree nurder.

Chi sl ey, of course, did not say otherw se. Chisley did not

say that, notw thstanding the erosion of a preneditated specific

intent to kill, one could nonet hel ess possess a specific intent
to kill at the second degree level. Chisley was witten at a
time when we still referred to the nmurderous nens rea in the

singular and did not yet even recognize four distinct and
al ternate nurderous nentes reae. Chisley sinmply held that a
convi ction was not precluded for second degree nurder generally,
wi t hout going into any further explanation of howthat coul d be.
The explanation followed thirty-five years later in Cirincione
v. State, 75 Ml. App. 166, 171 n.1 (1988). See Hook v. State,
315 M. 25, 29 n.6 (1989).

Appel l ant m scharacterizes Chisley as creating a second
degree nurder “exception” to the rule that vol unt ary
i ntoxication may erode any specific intent. Chisley did no such

thing. Chisley was witten at a tinme before we first began to
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di scuss the difference between specific intent and general
i ntent, | et alone the applicability of the voluntary
i ntoxi cation defense to the first but not the second. See Avey
v. State, 249 M. 385 (1968); State v. Gover, 267 M. 602
(1973). Chi sl ey never said that the permtted second degree
mur der convi ction was of the specific intent to kill variety and
an exception, therefore, to a general rule. The very existence
of such issues had not yet dawned on anyone’ s consci ousness.
Quite aside from the failure of appellant to state
distinctly what instruction he wanted, the instruction actually
given fairly covered everything the jury needed to know
Properly instructed, the jury found that appellant was the
hom ci dal agent and that the killing was neither justified nor
excused. Even if it incorrectly found a superfluous specific
intent to kill, the nere general intent to shoot the victimsix
times and the nmere general intent to stab the victim twelve
ti mes rendered appel l ant unequi vocally guilty of depraved heart
second degree nmurder in any event. The nultiple shootings and
st abbi ngs were indisputably reckless |ife-endangering acts.
Wth respect to the consciousness of risk that is an el enent of

depraved heart nurder, Wayne LaFave and Austin Scott, Crim nal
Law (2d ed. 1986), Sect. 7.4 “Depraved Heart Murder,” p. 621

makes it clear that voluntary intoxication is no defense:
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If his conduct causes death, should he
escape nurder liability? The person who
unconsciously creates risk because he [or
she] is voluntarily drunk is perhaps norally
worse than one who does so because he [or
she] is sober but nmentally deficient. At
all events, the cases generally hold that
drunkenness does not negate a depraved heart
by blotting out consciousness of risk, and
the Model Penal Code, which generally
requi res awareness of the risk for depraved-
heart mur der (and for reckl ess
mansl aughter), so provides.

(Enmphasi s added; footnotes onmtted.)
Assuni ng, ar guendo, a viable defense of voluntary

i ntoxication, appellant’s nmens rea in the case sub judice did

not come down froma prenmeditated specific intent to kill at the
first degree level to a specific intent to kill at the second
degree level. It, rather, came down and over to depraved heart

second degree nurder, which, in the circunstances of the instant
case, was a necessarily subsunmed general-intent variety of
second degree nurder to which voluntary intoxication would have
been no defense. Cirincione, 75 Md. App. at 171 n.1; Hook, 315
Md. at 29 n.6; Brown v. State, 90 Md. App. 220, 225-31 (1992);
Banks v. State, 92 Mi. App. 422, 442-43 (1992).

It was sufficient, therefore, for the jury to understand
that voluntary intoxication was no defense to second degree
murder. To have imersed the jurors in the doctrinal nuances of

why it was no defense woul d have been not only unnecessary but
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confusingly counterproductive in the extreme. The jurors needed
to be prepared to render a fair verdict, not to wite a final

exam nati on paper.

JUDGMVENTS OF THE CIRCU T

COURT FOR PRI NCE GEORGE’ S
COUNTY AFFI RVED

COSTS TO BE PAI D BY
APPELLANT.



