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The issue this case presents involves the vdidity of “faxing” - transmitting by facamile

- a pleading or paper to the Mayland Hedth Clams Arbitration Office. The respondent,



Shirley Taylor, filed, pursuant to the Health Care Mdpractice Claims Act (the “Act”), Maryland
Code (1974, 1995 Repl. Vol.), 88 3-2A-01 through 3-2A-09 of the Courts and Judicia
Proceedings Article! a medicd madpractice dam againg the petitioner, Montague Blundon,
[1I, M.D., in the Hedth Clams Arbitration Office (the “HCAQ”). The panel that heard the
clam issued an award in favor of the respondent, and the petitioner sought its modification,
trangmitting the request both by facsmile, which was timely received and docketed by the
HCAO, and by regular mail, which arrived in the office one day late. The Circuit Court for
Montgomery County having dismissed his chdlenge to the panel’s award, abeit on other

grounds,? the petitioner noted an appeal to the Court of Special Appedls. In an unreported

! Unless otherwise indicated, al future statutory references are to Maryland Code
(1974, 1995 Repl. Val.), 88 3-2A-01 through 3-2A-09 of the Courts and Judicia
Proceedings Article.

2 To thetrid court, the “crux and central aspect of this case [was] filing without the
fee” After hisrequest that the arbitration award be modified was denied and within 10 days
of receipt of written notice of the decision, the petitioner sent by regular mail both a
Notice of Regection of Finding of Hedth Claims Arbitration Pand to the Hedlth Claims
Arbitration Office, and an Action to Nullify Finding of Hedlth Claims Arbitration Panel
with the Clerk of the Circuit Court for Montgomery County. Although the petitioner did
not enclose the $80.00 filing fee, which was not paid until after the respondent hed filed a
Motion to Strike Petitioner’ s Action to Nullify and to Dismiss the Notice of Rgjection, the
clerk accepted the pleading and docketed and time stamped it as received on May 27, 1997,
within the prescribed time limit. Noting that, with exceptions not here relevant, the
Legidature has decreed that “no case may be docketed and no writ of attachment, fieri
facias, or execution on judgment may be issued unless the plaintiff or gopellant paysthe
required fee,” Maryland Code (1974, 1995 Repl. Vol., 1997 Cum. Supp.), 8 7-201 (a) of
the Courts and Judicid Proceedings Article, and that “no case may be” isaphrase of like
import to “may not,” which has “amandatory negative effect and establish[es] a
prohibition,” Maryland Code (1954, 1998 Repl. VVal.), Art. 1, § 26, the court explained:

“[GJiven the prohibition established by the code, given Section 7-201, | have
no choice but to conclude it was not properly presented, because it was not
accompanied by the filing fee as directed by 7-201.”



opinion, that court affirmed the trid court's judgment, but on the basis that the petitioner’'s
transmisson of his request to modify the pand award via facamile did not congtitute a timely
filing of that request. We granted the petitioner’'s Petition for Certiorari to review that
holding. See Blundon v. Taylor, 354 Md. 330, 731 A.2d 439 (1999). We shall affirm.
l.

Judicid review of Hedth Clams Arbitration awards are controlled by § 3-2A-06. In
pertinent part, it provides:

“(@ A party may regject an award or the assessment of costs under an award for

ay reason. A notice of rgection must be filed with the Director and the

arbitration pane and served on the other parties or their counse within 30 days

after the award is served upon the rgecting party, or, if a timely gpplication for

modification or correction has been filed within 10 days after a disposition of

the gpplication by the pand, whichever is greater.

“(b) (1) At or before the time gspecified in subsection (@) of this section for

filing and sarving a notice of rgection, the party rgecting the award shdl file

an action in court to nulify the award or the assessment of costs under the award
and shdl file a copy of the action with the Director. Failure to file this action

The petitioner presents two issues chalenging the correctness of this ruling:

“(3) Where a Defendant has complied with the requirements of Maryland
Rule 15-403 (c) by atimely filing of a Notice of Rgection of an award, is
the Defendant required to file an action or pay afeeto any circuit court to
preclude dismissd of his action to reject the award?’ and

“(4) If the Defendant is required to file an action in acircuit court to perfect
his action to rgect an award in HCAOQ, isthefiling of such an action without
afiling fee substantial compliance with the Rules?’

Because we conclude that the gpplication for modification was untimely, with the result
that the notice of rejection was also untimely, we need not, and do not, address these
ISSues.



timdy in court shal conditute a withdrawa of the notice of rgection. Subject

to the provisons of subsection (c) of this section, the procedures gpplicable to

the action induding the form and necessary dlegations in the initid pleading

ghdl be governed by the Maryland Rules. The Director need not be named a

party to any action under this section.”
Thus, for judicid review to occur, there must be a reection of the arbitration award, notice of
which is timdy filed on the Director of the HCAO, the arbitration panel and the other parties
or thar counsd and a timdy filed court action to nullify the award, a copy of which is dso
filed with the Director. Notice of rgection, like the action to nullify, is timdy if filed and
served within 30 days after service of the award on the party rgecting it or within 10 days ater
the decison rendered in response to a timdy filed application to modify or correct the award.

Section 3-2A-05 (h) addresses the procedure for filing applications for modification
or correction of an award. It provides, as pertinent, that “[a] party may apply to the arbitration
pand to modify or correct an award as to liability, damages, or costs in accordance with §
3-222 of this article” Section 3-222, of the Arbitration and Award Subtitle of the Courts and
Judicid Proceedings Article, in turn, provides in pertinent part: “(a) Application.--A paty may
goply to the arbitrators to modify or correct an award within 20 days after the delivery of the
award to the applicant.”

A written copy of the pand’s award in favor of the respondent was served on the
petitioner on April 9, 1997. The petitioner then had 20 days, or until April 29th, to seek
modification of that award and, foregoing the rignt to seek modification, 30 days, or until May

Oth, to seek judicid review. On the other hand, if, as the petitioner did in this case

modification was sought, the petition for judicid review could be filed within 10 days after the



decison on the application. In this case, the Panel Chair, in an order dated May 14, 1997, and
received by the petitioner on May 16, 1997, denied the requested modification. Thus if his
application for modification were to be timely, the petitioner had until May 27, 1997° to reject
the award and file an action to nullify.

On April 28th, the petitioner “faxed’” to the HCAO his Request For Modification of
Arbitration Award. It was received that same day, and was so stamped by the HCAO. The
petitioner, on the same day, dso mailed the same paper to the HCAO, by regular mal. The
mailed copy was received in the Hedth Clams office on April 30, 1997, one day after the
deadline for filing the request for modification, a matter that is not in dispute.

.
A.

Inasmuch as the request for modification that was maled was received untimdy, but
the copy that was “faxed” was timdy recelved, the question we must address is the propriety
of docketing that copy, whether, in other words, its receipt and docketing were valid. Because
“[€]xcept as otherwise provided, the Maryland Rules shall apply to all practice and procedure
issues aigng under [the Hedth Clams Arbitration Act],” 8 3-2A-02 (d), we seek the answer
in Maryland Rule 1-322, which provides:

“(@ Generdly. The filing of pleadings and other papers with the court as

required by these rules shdl be made by filing them with the derk of the court,

except that a judge of that court may accept the filing, in which event the judge
ghdl note on the papers the filing date and forthwith transmit them to the office

3 May 26, 1997 was an official State holiday, the obsarvance of Memoriad Day.
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of the cleck. No filing of a pleading or paper may be made by transmitting it
directly to the court by eectronic transmission, except pursuant to an electronic
filing system approved under Rule 16-307.

“(b) Photocopies, Facamile Copies. A photocopy or facamile copy of a
pleading or paper, once filed with the court, shal be treated as an origind for al
court purposes. The attorney or party filing the copy shdl retain the origind
from which the filed copy was made for production to the court upon the request
of the court or any party.”

Theinquiry is one involving the interpretation of the rule.

“To interpret rules of procedure, we use the same canons and principles of construction

used to interpret statutes.” State ex rel. Lennon v. Strazzella, 331 Md. 270, 274, 627 A.2d

1055, 1057 (1993). See Jones v. Hubbard, 356 Md. 513, 526, 740 A.2d 1004, 1011 (1999)

(“the canons of datutory congtruction . . . are dso generdly applicable in respect to rule

condruction); State v. Bdl, 351 Md. 709, 717, 720 A.2d 311, 315 (1998); State v. Harrel,

348 Md. 69, 79, 702 A.2d 723, 728 (1997) (“In congruing a rule, we agpply principles of

interpretation amilar to those used to construe a statute.”); In re Victor B., 336 Md. 85, 94,
646 A.2d 1012, 1016 (1994) (“We have repeatedly stated that the canons and principles we
follow in condruing datutes aoply equdly to an interpretation of our rules”); State v.
Montgomery, 334 Md. 20, 24, 637 A.2d 1193, 1195 (1994) (“The canons and rules of
congruction that guide the interpretation of Statutes apply equaly when interpreting rules of

procedure.”). See dso Hartless v. State, 327 Md. 558, 563, 611 A.2d 581, 583 (1992); State

v. Romulus, 315 Md. 526, 533, 555 A.2d 494, 496 (1989); O’Donndl v. McGann, 310 Md.

342, 350, 529 A.2d 372, 376 (1987); Inre Ledie M., 305 Md. 477, 481, 505 A.2d 504, 507

(1986); Pappas v. Pappas, 287 Md. 455, 465, 413 A.2d 549, 553 (1980).




We stated some of the gpplicable canons and rules of congtruction in Strazzdla, 331

Md. at 274-75, 627 A.2d at 1057:

“In our effort to discern the meaning of a rule, we look first to the words of the
rue. When the words are clear and unambiguous, ordinarily we need not go any
further. . . . Only when the language of the rule is ambiguous is it necessary that
we look elsewhere to ascertain legidative intent. . . . We are aso to give effect
to the entire rule, nether adding, nor deeting, words in order to gve it a
meaning not otherwise evident by the words actually used. . .. Finaly, we seek
to gve the rue a reasonable interpretation, not one that is illogicd or
incompetible with common sense. . .

(Citetions omitted). See also Mayor and City Council of Bdtimore v. Chase, 360 Md. 121,

128, 756 A.2d 987, 991 (2000); Chesapeake and Potomac Td. Co. of Mayland v. Director

of Finance for Mayor and City Council of Bdtimore, 343 Md. 567, 578-79, 683 A.2d 512,

517-18 (1996).
B.

Applying these rules, the petitioner reaches a different interpretation of Rule 1-322
than does the Court of Specid Appeds. According to the petitioner, giving “meaning to dl
rdevant provisons [of the rulg] results in a finding that, though the mere transmisson by
facamile is not filing, where a paper received by HCAO through facamile is docketed, it
should thereafter be treated as an origina document properly filed.” He reasons.

“The plan words of Rule 1-322 (@) provide only that the ‘filing may not be

made by ‘trangmitting it directly to the court by dectronic transmisson.” The

ordinary meaning of such a provison would lead to the result that the

transmisson itself is not filing and that the risk of trangmisson remans with

the sender. Thus, unlike service by mail, which Rule 1-321 provides is complete

upon maling, filing is not completed until the clerk of the court or a judge

recaives the document. If a facimile transmisson suffers some technica
fadity; the clerk does not have a facamile meching the machine is out of



paper; or even if the clerk smply does not pick up the document and docket it,

filing is not accomplished. However, the words of the same Rule go on to

provide for the filing and docketing of facamile copies as originds, which leads

to the concluson that, though the transmisson itsdf is not ‘filing, once

received and docketed, such papers are to be treated as originds ‘for al court

purposes.” Rule 1-322 (b).”

The petitioner dso finds ggnificance in the exception - for “an dectronic filing system
approved under Rule 16-307" - to the direct eectronic transmisson prohibition in section (@)
of the rule. Noting the factors that the rule requires to be consdered in determining whether
the Court of Appeals should approve a plan submitted pursuant to Rule 16-307,* the failure of

Rule 16-307 to refer to facamile transmissons, which dways will have a paper component,

4 Rule 16-307.b. provides:

“b. Submisson of Plan. A County Administrative Judge may submit to the State
Court Adminidrator a detailed plan for a pilot project for the eectronic filing
of pleadings and papers. After consulting with the County Administrative Judge,
the Clerk of the Circuit Court, the vendor identified in the plan, and such other
judges, court clerks, members of the bar, vendors of eectronic filing systems,
and other interested persons as the State Court Administrator shdl choose, the
State Court Adminisrator shdl review the plan, consdering among other things
(1) whether the proposed eectronic filing sysem will be compatible with (A)
the data processng and operationd sysems used or anticipated for use by the
Adminidrative Office of the Courts and by the Circuit Court, and (B) eectronic
filing systems that may be indaled by other circuit courts, (2) whether the
inddlation and use of the proposed system will create any undue financid or
operational burdens on the court; (3) whether the proposed system is
reasonably avalable for use by litigants and attorneys at a reasonable cost or
whether an efficient and compatible sysem of manud filing will be maintaned,
(4) whether the proposed system will be effective, not likely to break down, and
secure;  (5) whether the proposed system makes appropriate provison for the
protection of privacy; and (6) whether the court can discard or replace the
sysem during or a the concluson of a trid period without undue financid or
operational burden. The State Court Administrator shall make a
recommendation to the Court of Appeals with respect to the plan.”

7



and the fact that Rue 1-322 (b), by its terms, anticipates “the appropriate use of facamile
technology in the tranamisson of pleadings” he submits that, as used in Rule 1-322 (9,
“dectronic  trangmisson” refers to  “direct electronic transmission, from computer to
computer, without paper pleadings” The petitioner contends that “[tlhe only way to give a
reasonable meaning to all of Rule 1-322 and to Rule 16-307 is to read Rule 1-322 (a) as
meaning, with respect to facamiles that the mere transmisson by facamile is not proper
filing, but where a facamile copy of a pleading is received and docketed by the clerk, the
pleading has been properly filed pursuant to Rule 1-322 (b).”
C.

The Court of Specid Appeds reached the opposite condruction. Relying on the
definition of “facsmile’ in the Webster's 1l, New Riverside University Dictionary (1994)° and
the treetment accorded Rule 1-322 in the tregtise by Paul V. Niemeyer & Linda M. Shuett,

entitted Mayland Rules Commentary (2d ed. 1992),° it rejected the petitioner’'s argument and

®“1. Anexact copy, asof adocument.
2.a. An dectronic method of transmitting images or printed matter.
b. Animage tranamitted dectronicaly.”

® The intermediate appellate court pointed out that the authors conclude that “[t]he
filing by dectronic transmisson, such as by tranamitting a copy to acourt facsmile
machine, is prohibited,” Paul V. Niemeyer & Linda M. Shuett, Maryland Rules
Commentary (2d ed. 1992) at 40, explaining:

“A pleading or paper is filed by actuad ddivery to the cleek. This may be
accomplished in person or by mail. Although many courts now have facamile
machines, pleadings and papers may not be filed by direct electronic
trangmission to them.

Id. (Emphagisin origind).



declined to condrue the words “dectronic transmisson” as limited to the transmisson of a
document by computer. The court concluded:

“To be sure, a trangmisson by facamile is one kind of eectronic transmisson.

Bu if the Court of Appeds meat only to prohibit dectronic filings by

computer, it surdy would have sad so. Moreover, contrary to appellant’'s

argument, HCAO's placing of a date stamp on the facsmile did not transform

it into avadid filing under the rules”

D.

We agree with the Court of Specid Appeds. In fact, we believe that Rule 1-322 is so
clear and unambiguous in this regard that it does not require congruction. Section (8) requires
that, to be filed, pleadings and papers must be actualy ddivered, either in person or by mall,
to the clerk or a judge of the court in which they are sought to be filed. That this is so is made
clear by the provison that the filing of pleadings or papers is accomplished by filing them with
the clerk or a judge of the court and the prohibition, excepting only eectronic filing sysems
pursuant to Rule 16-307, agang directly transmitting such pleadings and papers by eectronic
transmisson.

The petitioner’s interpretation of the rule requires either that we read out of the rule the
prohibition againg filing by direct dectronic transmisson or that a second exception be
engrafted onto that prohibition, one for those transmissons, which, though eectronic and
direct, require a paper component. As we have stated, we are required to read the rule so as to
gve effect and meaning to dl of it, thus avoiding an interpretation that renders any pat of the

rue nugatory or meaningless. Moreover, we are not permitted in the guise of interpreting a

rule to add words so asto give it ameaning not otherwise intended.



Nor is there any incondstency between the provisions of sections (@) and (b) of the
rule. Section (&) deals with how pleadings and papers are filed. Section (b), on the other hand,
addresses the treatment to be accorded certain papers once they are filed with the court. Thus,
while a facamile copy of a pleading or paper may not be filed under 1-322 (@) directly with
the clerk, i.e, “faxed” directly to the court, once it has been filed, by being actudly delivered
to the clerk, it is, under section (b), treated as an original for al court purposes. So read, the
ruleis condrued so that dl parts of the rule have meaning.

E
The higory of the adoption of the provisons a issue as amendments to Rule 1-322 by

this Court confirms this interpretation. See Mayor and City Coundl of Bdtimore v. Chase,

360 Md. a 131, 756 A.2d a 993. The Standing Committee on Rules of Practice and
Procedure (the “Rules Committeg”’) first consgdered the issue of filing pleadings by facamile
transmisson in January 1989. At its January 13/14, 1989 mesting, the Committee considered
correspondence from an attorney seeking to have Didrict Court postponements permitted by
“fax.” After a generd discusson in which it was recognized that the facamile technology
would become more prevaent and that a position would have to taken a some time, it was
decided not to endorse “fax” pleading in the District Court or otherwise. Appendix Il to the
minutes contained an extendve memorandum, with exhibits, from Elizabeth Conklyn, Esg., to
the Rules Reporter, concerning “The Use of FAX in filing court documents” The Committee
invited the Litigation Section of the Mayland State Bar Association to address some of the

issues raised by the memorandum, including the signature requirement.
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The Committee considered the issue agan in March of 1990. Among the issues
discussed during that meeting were whether a rule was necessary and problems raised by
“faxing pleadings, such as the quaity of the paper used by fax machines, the amount of time
required to ‘fax’ documents and its effect on the work of the clerks offices.” Appendix Il to
the minutes conssted of, in addition to a memorandum from the Reporter, updating the
Committee and ataching the local Rue of the Mayland Federal Didrict Court, which
prohibits pleading by “fax”, a number of news and legd journa articles on the subject as well

as severd articles, i.e., New York's New Fax Law: An Invitation to Litigation, 53 Albany Law

Review 143 (1988), and George F. Carpinello, A Cautious Approach to Service by Fax, 53

Albany Law Review 153 (1988), outlining the pitfdls of dlowing the direct facamile filing
of pleadings.

Facamile pleadings once again were on the agenda of the Rules Committee€s May
18/19, 1990 medting, this time as an information item. Among the meeting materids was a
memorandum concerning the acceptance of facamile pleadings, from Jdia M. Freit, Esq.,
counsel to the dreuit court clerks, which provoked discusson and concern.  Responding to
inquiries from some of the Clerk’s offices with fax machines with respect to whether “counsel
may tranamit a pleading or paper directly to the Court's or Clerk’s fax machine for filing,” the
memorandum concluded that the Clerks “should request an administrative order from your
Court on point” because,

“[absent such an order, you do not have authority to refuse to accept for filing

a facamile copy of a pleading or paper brought into your office for filing. At
the same time, there is no authority for attorneys to use the Court's or the

11



Clerk’ s fax machine for the purpose of filing papers.”

Memorandum from Juia M. Freit to All Circuit Court Clerks, April 16, 1990, appendix |,
Rules Committee Minutes, May 18/19, 1990. Concern was expressed about the advice to seek
adminigrdive orders due to its tendency to create a kind of locd rule, under which some
courts would accept facamile pleadings and others would not.  Another concern was the
memorandum’s suggestion that facamile pleadings are permitted in the absence of an order
to the contrary, causng sentiment in the Rules Committee to make an affirmative Statement
on the subject. A subcommittee was appointed to which the matter was referred for
presentation at the June meeting.

At its June 16/17, 1990 meeting, the Rules Committee proposed to amend Rule 1-322
to address three issues whether pleadings can be transmitted directly by facsmile to the
courthouse for filing; whether the clerk may accept for filing a facsmile copy of a pleading
that is delivered to the courthouse; and whether the facamile copy must contan an origind
ggnature. The minutes of that meeting reflect the amendments it adopted:

“No pleading or paper may be transmitted directly to the court by dectronic

trangmisson. A photocopy or facsmile copy of a pleading or paper, once filed

with the court, shdl be treated as an origind for dl court purposes. The attorney
or party filing the copy shdl retain the origind document for production to the

12



court upon the request of the court or any party.”t
Apparently as a result of review by the Style Sub-Committee of the Rules Committee, by the
time the Rule was submitted to the Court of Appeads on October 31, 1990, as a part of the
Rules Committees One-Hundred Thirteenth Report, it had been changed subsantially,
athough not substantively and was in the form in which it was ultimately adopted. Rather than
a dnge <section, the Rule was dvided into two sections, with the prohibition for the direct
eectronic transmisson of pleadings and papers being placed in section (&) and the provision
as to how to treat photocopies and facamile copies being placed in a separate section (b). The
Reporter’s Note to the Rule stated, with respect to the fird question the rule addressed,

whether a pleading or paper may be transmitted directly to the court's or clerk’s fax machine:

“As to the fird quedtion, the Committeg's view is that filing directly by fax or
other dectronic transmisson should not be permitted. This is aso the view of
the Adminigrative Judges of the Didrict Court. To articulate this policy a new
second sentence is proposed for Rule 1-322. The language is the same as that
used in Rue 102 d 1 of the locd rules for the United States District Court,
except that the words “Unless otherwise ordered by the court,” are omitted. As
a practica matter, this is the only approach that makes sense now - the individud
drcuit courts do not have facamile machines and the Didtrict Court clerks
offices would be overwhemed by the volume of transmissons if the rule were
otherwise.”

The second and third questions, whether the clerk may accept a facamile copy of a

" The Rules Committee' s discussion of the prohibition of direct eectronic
transmission makes clear that it was aware of the Stuation “where the pleading isfaxed to a
courier near the courthouse who then deliversthe faxed copy.” Itslater discusson of the
treatment of photocopies and facamiles suggest that it was at least in part the purpose of
that section to address that issue. See Rules Committee, Minutes of June 15/16 Mesting
(1990).
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pleading or paper that is personaly delivered or mailed to the clerk’s office and whether a

facsmile copy must bear an origind signature, were aso addressed by the Reporter’s Note:

“As to the second and third questions, the Committee is aware that lawyers are
udng facamile or other dectronic technology to save time, as in the following
scenario, Attorney A, in Bdtimore City, has to file a pleading by 4:30 p.m. in La
Plata The attorney ‘faxes or otherwise eectronicaly transmits the pleading
to Attorney B in La Plata, who walks it over to the courthouse for timey filing.
Necessxily, if the origind paper in Bdtimore City is sgned by Attorney A, the
facamile copy will not bear an origind sgnaure.  Furthermore, the facamile
may be on atype of paper less durable than ordinary bond or ‘xerox’ paper.

“The Committee considered but reected the notion that any peper filed must
bear an origind dgnature. Case law suggests a photocopied signature would
auffice to meet the requirement of Rule 1-311 that every pleading or paper be
‘dgned.” See Cherry v. Brothers, 306 Md. 84 (1986) and State v. Romulus, 315
Md. 526 [(1989)]. There is no reason to treat a dgnature copied by facamile
transmission differently from a photocopied signature.”

On March 22, 1991, the Court of Appeds adopted the amendments to Rule 1-322, with

minor changes, not here relevant 2 effective July 1, 1991. As adopted, the rule provided;

“(@ Generdly. The filing of pleadings and other papers with the court as
required by these rules shdl be made by filing them with the clerk of the court,
except that a judge of that court may accept the filing, in which event the judge
ghdl note on the papers the filing date and forthwith tranamit them to the office
of the clerk. No filing of a pleading or paper may be made by transmitting it
directly to the court by dectronic transmission.

“(b) Photocopies;, Facamile Copies. A photocopy or facsmile copy of a
pleading or paper, once filed with the court, shdl be treated as an origina for al
court purposes. The attorney or party filing the copy shdl retain the originad
from which the filed copy was made for production to the court upon the request
of the court or any party.”

8 The Court amended section (b) of the rule by adding to the last sentence, the
phrase, “from which the filed copy was made.”
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The Rule, at that time, did not contain an exception for an eectronic filing sysem. The Rule
was amended by the Court on June 5, 1995, efective duly 1, 1995 to add the proviso, “except
pursuant to an dectronic filing system approved under Rule 1217A." By amendment, adopted
June 5, 1996, dfective January 1, 1997, the Rule was further amended to substitute “Rule 16-

307" for “Rule 1217A.”

We conclude that Mayland Rule 1-322 does not pemit the filing of pleadings or
papers via facamile by direct dectronic transmisson. It follows, therefore, that the “faxed”
copy of the petitioner's request to modify the panel award may not be considered in
determining whether his request was filed timdy. And, because it is undisputed that the mailed
copy of the request was not received until April 30, 1997, one day after the deadline set by 8
3-222 for filing the application to modify or correct the award, it dso fdlows that the

petitioner’ s application to modify or correct the award came too late.
I1.

The petitioner maintains rdying on Ott v. Kaser-Georgetown Cmty. Hedth Plan, Inc.,

309 Md. 641, 651, 526 A.2d 46, 51 (1987), that he substantidly complied with, if not the
mandate, the spirit of the Rules thar purpose being gratified. Contending that the timeiness
of the filing of his application for modification has to be judged in ligt of what actudly
happened, that the HCAO accepted and docketed it, he submits that “[i]f there had been notice
by HCAO to [him] at the time, that it would not docket a facamile copy, [he] could have hand

delivered an origind and perfected the filing in a timely fashion.” Focusng on the method that
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his gpplication to modify was transmitted, he states, misdirects and clouds the issue and
overlooks the fact that the respondent was not prgudiced, having received timely notice of the
goplication.  As the petitioner sees it, regardless of how the pleading was transmitted, it was
received and docketed by the clerk of the HCAO prior to the statutory deadline and should have
been treated as “filed with the court [and] as an origind for all court purposes” Rule 1-

322(h).9

¥ Smply because the derk of the Hedth Claims Arhitration Office stamps and
accepts afacamile copy of apleading, or creates a docket entry, that action, alone, does
not transform a defective filing into a satisfactory one. Aswe said in Corey v. Carback,
201 Md. 389, 402, 94 A.2d 629, 636 (1953), the clerk of the court “has no discretion or
initiative [whether to file acase] and no right to make ajudicid determination whether or
not to make such an entry.” Moreover, the clerk “isrequired . . . tofile ‘dl papers ddivered
to him to be filed' but he is not concerned with the merit of the papers nor with their effect
and interpretation.” Id.

More recently, the Court of Specia Appedlsin Director of Financev. Harris, 90
Md. App. 506, 602 A.2d 191 (1992) (quoting McCray v. Maryland, 456 F.2d 1, 4 (4th Cir.
1972)), made the same point, opining:

“The only authority that a clerk has to refuse to accept and file a paper presented
for filing is that contained in Md. Rule 1-323. As we noted, that Rule directs the
clerk not to accept a paper requiring service ‘unless it is accompanied by . . . a
signed certificate showing the date and manner of service’

* * * *

“In regard to recaving and filing paper, as in the making of docket entries, a
clerk acts only as a minigerid officer of the court. The law requires the clerk
when requested to do so, to record any paper filed with this office and required
by law to be recorded.

“Thus, as stated in, McCray . . . ‘[c]lerica duties are generdly classfied as
minigerid . . . and the act of filing papers with the court is as ministerid and

inflexibly mandatory, as any of the clerk’ s respongbilities’
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To be sure, we have hdd that “subgtantid compliance with the Rules is sufficient if the
purpose of the Rules is gratified.” Ott, 309 Md. at 651, 526 A.2d at 51 (1987). See Curry V.

Hillcrest Clinic, Inc., 337 Md. 412, 422, 653 A.2d 934, 939 (1995). But we have adso held

that the “doctrine of subgtantid compliance has no gpplication to an outright failure to

comply.” Simpson v. Moore, 323 Md. 215, 228 592 A.2d 1090, 1096 (1991). See dx0

Tranen v. Aziz, 304 Md. 605, 614, 500 A.2d 636, 640 (1985).

In none of the cases in which this Court has determined that there has been subgtantia
compliance has there been a complete fallure to comply ether with the gpplicable statute or
rue. In Curry, the plantff arguably filed her notice of rgection of the arbitration award
entered againg her prematurely, before the award was officidly served on her. The defendant
argued that, because the notice of rejection was required by 8§ 3-2A-06(a) to be filed “within
30 days after the award is served,” a notice filed before the thirty day period commences is
void “so that, dthough it remains noted on the docket of HCAOQO, it has no efficacy that
continues forward in time into the thirty day period.” Curry, 337 Md. at 422, 653 A.2d at 939.
Conceding that the argued for result was once required by the Maryland Rules, we rgected that

argument, explaining:

“Except as otherwise expressy provided by law, therefore, the clerk has no
discretion in the matter and no right to make a judicia determination of whether
the paper complies with the Rules or ought to be filed. If the paper has not been
presented timdy or it suffers from some other deficiency, it is subject to being
stricken by thecourt . .. .”

Id. at 511-13, 602 A.2d at 193-94 (some internal citations omitted). See Harrisv. State,
331 Md. 137, 160 n.14, 626 A.2d 946, 957 n.14 (1993).
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“A change in that former result was effected under Title 8 of the Maryland
Rules, “Appelate Review in the Court of Appeds and Court of Specia Appeds,”
adopted effective Juy 1, 1988. Now, under certain circumstances, a
prematurely noted appeal to the Court of Special Appedls is not to be digmissed.
Rule 8-602 (d) provides:

‘A notice of appeal from a ruing, decison, or order that would be

gopedable upon its entry on the docket, filed after the

announcement of the ruling, decison, or order by the tria court

but before entry of the ruling, decison, or order on the docke,

shall be treated as filed on the same day as, but after, the entry on

the docket.’

“We have previoudy noted the legidative directive in § 3-2A-02 (d) under which
‘the Mayland Rules of Procedure shal apply to dl practice and procedure
issues aigng under’ the Act, except as otherwise provided. It is consistent with
that legidaive directive to interpret filing ‘within 30 days dfter the award is
sarved in 8 3-2A-06 (8 to include a notice of regection filed before service of
the award on the rgecting party, if the notice of reection is filed, as here, after
the decison has been announced and if that notice of reection remains
uncountermanded on the docket at the time the award is formdly served.”

Curry, 337 Md. at 423, 653 A.2d at 939-40.

The falure of compliance in Ott conssted of an incomplete filing of the action to
nullify. Specificdly, as described by this Court:

“On 15 October 1985 an arbitration panel rendered a decision in favor of the
two remaning defendants, Dr. Levitt and Kaiser. The Otts filed a timely notice
of rgection of the arbitration award with the Hedlth Clams Arbitration Board,
pursuant to § 3-2A-06(a). . . . Then, on 29 November 1985, they filed an
“Action to Nullify Award” in the Circuit Court for Montgomery County, naming
both Dr. Levitt and Kaiser as defendants. This was followed by a complaint in
the same court, filed 30 December 1985, naming Dr. Levitt as the sole
defendant. On the same day the Otts filed a pleading encaptioned “Ling’ and
reading:
‘Mr. Clerk:

‘Rantiffs herewith file a Complant pursuant to Maryland Rule
BY4 agang defendant Robert H. Levitt, M.D. only. There is
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federa court jurisdiction over defendant Kaiser-Georgetown
Community Headlth Plan, Inc., and plantiffs have chosen to invoke
federa court jurisdiction for the adjudication of ther clam
againg Kaiser-Georgetown Community Health Plan, Inc.””

“Also on 30 December 1985 the Otts filed a complaint againgt Kaiser in the
U.S. Didrict Court for the Didtrict of Columbia.”

Ott, 309 Md. a 644, 526 A.2d a 48. Explaning our refusd to dismiss the plantiffs action,
we sad:

“The Otts filed a timdy notice of rgection. They timdy filed in the Circuit
Court for Montgomery County a document entitied ‘Action to Nullify Award.
As we have dready explained, there is no reason why such a document, when
filed by damantsplantiffs may not indude both the notice of action to nullify
and the complaint required by the BY Rules. . . . That is, the Act’s requirement
that judicid proceedings be commenced by filing an action to nullify, 8§
3-2A-06(b), may be met, in crcumdances like these, by a sngle document, if
it complies with the time, information, and service reguirements of Rules BY2
and BY4. The ‘Action to Nullify Award’ filed by the Otts did comply with the
provisons of Rule BY2. It did not contan sufficient factua dlegations to
condtitute a viable complaint under Rule BY4. But, as we have seen, the Otts did
timdy file a complant, with seemingly auffident dlegations, in the U.S.
Didrict Court for the Didtrict of Columbia

“All of these papers were served on Kaiser. Like the health care providers in
Chery and in Osheroff, Kaiser could not have been mided about the OfttS's
rejection of the award or their intent to pursue a mapractice action againg it.
All this informetion was conveyed in timely fashion and adequate detail; the only
uncertainty was in which court Kaiser might have to defend. In short, the
requirements of the Act and the essentid requirements of the Rules were met;
the Otts touched dl the fundamenta bases.”

Ott, 309 Md. at 651-52, 526 A.2d at 51-52.

This is to be contrasted with the deviation in Tranen  There, after receiving officid

notice of the award of the Hedth Clams Arbitration Panel adverse to them, the plaintiffs filed
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a Declaration and Election of Jury Trid in the proper Circuit Court, dleging, in the declaration,
the same acts of negligence as had been dleged in the arbitration proceeding, but failing to
mention the prior arbitration of the clam. See id.,, 304 Md. a 608-09, 500 A.2d a 637. A
copy of the declaration was not sent to the Director of the HCAO until more than 30 days after
receiving the award. 1d. at 609, 500 A.2d at 638. Affirming the dismissd of the plaintiffs
action, this Court opined: “compliance with the procedures of 8§ 3-2A-06 is a condition
precedent to the maintenance of a court action. Here, gppdlants faled to comply with §
3-2A-06 and the BY rules, and the circuit court was correct in dismissing the action.” 1d. a

614, 500 A.2d at 640. We explained:

“Here, not only did the gppellants fall to notify the Director that they reected
the award, but they neglected to file an action to nullify the award as provided
by the BY rules. An action to nullify an arbitration award is a two step process.
Firg, a notice of the action must be filed with the clerk of the court within 30
days after the award is served on the rgecting party. Rule BY2. The notice must
identify the award and indicate that it is being regected by the party filing the
notice. Not only is it filed in court but a copy is filed on the Director. The
second step, under Rue BY4, is the filing of a declaration setting forth the
alegations to be proved entitling the aggrieved party to reief. In order to
pefect his sanding in court so as to be entitled to judicid resolution of the
dam, the aggrieved party mugt follow both steps within the prescribed time
period.

“Appellants complied with the second requirement but not the firs.  Although
gopellants filed their declaration only eleven days after they received notice of
the arbitra award, the circuit court was not apprised of the award itsdf or of the
fact that agppelants were rgecting an award. Appdlants thus did not file an
action to nulify required by the Act; they merdy filed in court a new action,
independent of the former arbitration proceeding. This circumvention of the
Act’s procedures is inexcusable, especidly in light of the Act's prescription that
a court action may not be brought ‘except in accordance with this subtitle’ 8
3-2A-02(a).”
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Id. at 613-14, 500 A.2d 640. See Robinson v. Plest, 76 Md. App. 173, 180, 544 A.2d 1, 4

(1988), cert denied, 313 Md. 689, 548 A.2d 128 (1988), superceded by datute on other

grounds as dtated in, Roth v. Dimensions Health Corp., 332 Md. 627, 632, 632 A.2d 1170,

1170, where the intermediate gppellate court well made the point that:

“The law is replete with procedura hurdies over which a plantiff must jump
before his dam can be heard in court. If the plantiff through his own fault
misses one of those hurdles, he will not be heard to complan of his inahility to
maintain his cause of action.”

See ds0 Smpson v. Moore, 323 Md. at 228-29, 592 A.2d at 1096, in which this Court, noting

that “[tlhe doctrine of substantid compliance has no application to an outright falure to
comply, and compliance in this case was a condition precedent to the maintenance of a clam
agang the State,” held specificaly tha failure to comply with the 180 day requirement of the
Mayland Tort Clams Act, even when it does not result in prgudice, bars an action againgt the

State.

It is not disputed that § 3-222 (@) alows 20 days after the deivery of an arbitration
award for the filing of a motion to modify that award and that 8§ 3-2A-05 (h) requires that such
goplications in hedth clams arbitration proceedings be filed in accordance with that provision.
Thus, if he wanted to seek modification or correction of the award, the petitioner was required
to file his application to do so within that 20 day period, or, in this case, by April 29, 1997.
Mayland Rule 1-322 (a), as we have seen, requires that pleadings and papers be filed with the
clerk or the court, but daifies that filing may not be accomplished by ther direct transmission

to the court by dectronic transmisson. By “faxing’ the application for modification to the
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clerk, the peitioner trangmitted it directly to the court by dectronic means and, thus, faled

to comply with both the statutes and the rule.

To be sure, the petitioner on the day that he faxed the application, sent a copy to the
court by regular mal. Unfortunately for the petitioner, however, that copy was received one
day late and, therefore, cannot be the basis for a determination that his filing was timely.
Moreover, it may be true that the respondent was aware of the petitioner’s intention to seek
modification of the award and, indeed, knew that the application was received in the clerk’s
office, dbat improperly so, and, as a result, was not prgudiced by the late deivery of the
goplication. That, however, does not excuse the petitioner’s falure to comply with the rule.
To hold otherwise would be to render the rue meaningless and, in a broader sense, make

substantial compliance the rule, rather than the exception for the exceptiona case.

JUDGMENT OF THE COURT OF SPECIAL
APPEALS AFFIRMED, WITH COSTS.
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