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In this case, we are called upon to deci de whether the Board
of Liquor License Conm ssioners for Baltinore City possessed the
authority to inpose restrictions on an individual |icense wth the
consent of the |icensee and whether additional restrictions may be
i nposed on the license thereafter as a sanction for violating the
consented to restrictions. For the follow ng reasons, we answer
the first question in the affirmative and the second question in
t he negati ve. W also hold, as a prelimnary matter, that the

Petitioners filed a tinely notice of appeal.

l.

The facts in this case are as follows. On Novenber 4, 1993,
a hearing was held by the Board of Liquor License Conm ssioners for
Baltinmore City ("the Board") on an application to transfer the
ownership of a liquor license to the Licensees! and to nodify the
restrictions that had been placed on the license. The restrictions
had been placed on the license as a result of protracted conflict
bet ween the previous |Iicense holders and the nei ghborhood residents
over the operation of a club called the Sanctuary. The Fells Poi nt
Honeowner s’ Association ("the FPHA"), an organization of
nei ghbor hood residents, initially opposed the transfer of the
license to the Licensees, nost |ikely because they feared anot her
club l'ike the Sanctuary. 1In an effort to convince the FPHA not to

oppose the transfer of the license, the Licensees agreed to have

The Licensees are Justin Wlters, Thomas Hicks and
Chri st opher Franci s.
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certain conditions placed on their operations that woul d make the
establ i shment nore conpati ble with neighborhood living. The FPHA
agreed not to oppose the transfer of the |license at the Novenber 4,
1993 hearing in exchange for the concessions by the Licensees.

At the Novenber 4, 1993 hearing, the Licensees argued that the
Board should transfer the |license because the Licensees and the
FPHA had "entered into a witten agreenent which set[] forth
restrictions on the [I]icense which [net] the needs of both sides.”
The Licensees requested that the witten agreenent dated Novenber
4, 1993 be incorporated into the license "as a restriction." The
restrictions in the agreenment included what kinds of nusic and
other entertai nment were prohibited, under what conditions dancing
woul d be al |l owed, what percentage of revenue had to be derived from
the sale of food and specific restrictions on the sale of beer
wi ne and |iquor. Before the Board would agree to the transfer
however, it questioned the prospective Licensees extensively and
sought assurances that the premses would be operated as a
restaurant and not as a nightclub or bar. It appears from the
transcri pt of the Novenber 4, 1993 hearing that the Board had had
sone problems with the establishnent fornerly known as the
Sanctuary, which was a nightclub, and that the |icense was only
transferred because the Licensees had expressly agreed that the

prem ses would be used as a restaurant.? The Board granted the

2The agreenent actually covers all "the property of 723 South
Broadway." 723 South Broadway houses three separate entertai nment
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application to transfer the |icense subject to the restrictions set
forth in the agreenent and on the license. The face of the |license
contains the followng restriction: "Mist operate in line with the
conditions set forth in the agreement with the Fells Point
Homeowners Associ ation, the agreenent dated Novenber 4, 1993."

On Decenber 1, 1994, a public hearing was held by the Board to
determ ne, anong other things, whether the Licensees had violated
the restrictions contained in the Novernber 4, 1993 agreenent.?® At
t he hearing, the Licensees noved to dism ss the charges against
themon the ground that the Novenber 4, 1993 agreenent was bindi ng

on the comunity and the Licensees only and was not enforceabl e by

t he Board. The Licensees asserted that, as to the Board, the
restrictions in the agreenent were "null and void." The Board
argued that it did have the power to restrict an individual |icense

and that it had been doing so for many years, whenever it believed
that such restrictions would be in the best interests of the
comunity.

The Board concluded that the Novenber 4, 1993 agreenent had

been accepted by the Licensees and the FPHA and that the Board had

establ i shnments. The large room in the front of the prem ses,
formerly the Sanctuary, is the area that was to becone a
restaurant. The smaller front roomis the Fells Point Cafe and the
large room in the rear is a theater; neither of these
establishments is at issue in this case.

3The violations were alleged to have occurred in only one of
the entertai nnent establishments, the large roomin the front of
the premses formerly known as the Sanctuary.
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accepted the agreenent as a binding restriction on the |icense.
The Board al so stated that it had the authority, under Article 2B,
to inpose such restrictions. After finding that the Licensees had
violated many of the restrictions in the agreenent and that the
prem ses were being used prinmarily as a nightclub or bar, the Board
i nposed the followi ng, additional restrictions, effective Decenber
8, 1994: no live entertainnment, no D.J., no dancing, no exotic
entertai nment.

The Licensees sought judicial review of the Board's decision
inthe Grcuit Court for Baltinore City and obtained a stay of the
Board's Order. The Board and several interested individuals*
(collectively "the Petitioners") responded to the Licensees
petition. A hearing was held on May 15, 1995 before the Honorable
Hlary D. Caplan. Judge Caplan found that the Board |acked
statutory authority to inpose any restrictions on a |license not
expressly provided for in Article 2B and he stated: "the decision
of the Board of Liquor License Commissioners is hereby
reversed...." The Judge asked counsel to prepare an order to that
effect. An order was prepared and was signed by Judge Caplan on
May 17, 1995. The order stated that the decision of the Board was
"REVERSED for the reasons articulated by the Court in its ora

ruling from the bench and in the Court's Menorandum Opinion

“The individuals are: Courtney Capute, Arnold Capute, Thomas
Durel, Tinothy Duke, Cecilia Ives and MaryRose Well ey.



-5-
attached hereto."® The Order was docketed on the sane day; the
docket entry read: "ORDER OF COURT THAT THE DECI SI ON OF THE BQOARD
| S REVERSED; COSTS TO BE PAI D BY RESPONDENTS ( CAPLAN, J)."

On May 23, 1995 and May 25, 1995, the Board and the interested
i ndi viduals, respectively, filed notions for reconsideration. The
Licensees filed a notion in opposition to the notions for
reconsi deration on June 8, 1995. Judge Caplan held a hearing on
the notions on June 16, 1995. After argunents on the notions
concl uded, Judge Caplan gave the parties ten days to present any
additional materials for consideration on the notions. He told the
parties to expect his ruling "sonetime by the mddle of July."
Later in the day, on June 16, 1995, the Board and the interested
i ndi vidual s, apparently believing that an appeal had to be filed
wi thin 30 days of the May 17, 1995 docket entry, filed notices of
appeal to the Court of Special Appeals of Maryland. On July 19,
1995, Judge Caplan filed a Menorandum Decision and Order, which
restated his conclusion that the Board | acked authority to inpose
restrictions on the license and which inplicitly disposed of the
out st andi ng noti ons.

The Licensees filed, in the Court of Special Appeals, a Mtion
to Dism ss the appeals of the Board and the individual appellants
on the grounds that they failed to note tinely appeals pursuant to

Maryl and Rul e 8-202(a). The Court of Special Appeals denied the

There was no Menorandum Opi nion attached to the Order.
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nmotion on Septenber 26, 1995. W granted a wit of certiorari, on
Decenber 19, 1995, before the case could be reviewed on its nmerits
by the Court of Special Appeals in order to consider the inportant
i ssues raised by the appeal. In their brief to this Court, the
Li censees have again nmoved to have the Petitioners' appeals

di sm ssed on the grounds that they were not tinely.

.

The threshold issue that we nust address is whether the
Petitioners filed tinely notices of appeal. A notice of appea
must be filed within thirty days after the entry of the judgnent or
order fromwhich an appeal is to be taken. Maryland Rule 8-202(a).
The Licensees argue that when the Petitioners filed their notices
of appeal, on June 16, 1995, in response to the Order docketed My
17, 1995, there was no final judgnent from which an appeal coul d be
taken. The Licensees argue that a final judgnent was entered in
the circuit court on July 19, 1995, the date that Judge Capl an
filed the Menorandum Deci sion and Order. The Licensees assert that
because the Petitioners did not file additional notices of appeal
within 30 days after the entry of the Menorandum Decision, their
opportunity for appellate review expired.

The Petitioners filed a response to the Licensees' notion in
whi ch they argued that Judge Capl an rendered a judgnent on May 15,
1995, which becane final when the order was signed and entered on

the docket on May 17, 1995. The appellants argue that their
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appeal, filed on June 16, 1995, was tinely because it was filed on
the thirtieth day after the final judgnent was entered. W agree,
and we hold that the Crcuit Court for Baltinore City granted a
final judgnment, fromwhich the Petitioners could appeal, on May 17,
1995.

The Maryland Rul es define a judgnent as "any order of court
final in its nature entered pursuant to these rules.” Mryl and
Rule 1-202(n). Maryland Rule 2-601 prescribes the manner in which
a judgnent nust be entered:

"(a) When Entered.--Upon a general verdict of
a jury or upon a decision by the court
al l owi ng recovery only of costs or a specified
amount of noney or denying all relief, the
clerk shall forthwith enter the judgment,
unl ess the court orders otherw se. Upon a
special verdict of a jury or upon a decision
by the court granting other relief, the clerk
shall enter the judgnent as directed by the
court. Unl ess the court orders otherw se,
entry of the judgnent shall not be del ayed
pending a determnation of the anount of
costs.

(b) Method of Entry--Date of Judgnent.--The
clerk shall enter a judgnent by making a
record of it inwiting onthe file jacket, or
on a docket within the file, or in a docket
book, according to the practice of each court,
and shall record the actual date of entry.
That date shall be the date of the judgnent."

Maryl and Rul e 2-601(a), (b).
Rul e 1-202(n) and Rul e 2-601, taken together, "nake clear that
two acts must occur for an action by a court to be deened the

granting of a judgnent: the court nust render a final order and
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the order nust be entered on the docket by the clerk." Davis v.
Davis, 335 Md. 699, 710, 646 A 2d 365, 370 (1994). Once both steps
have occurred, rendition and entry, a judgnent has been created.
Id. "Rendition of judgnent is ... the court's pronouncenent, by
spoken word in open court or by witten order filed with the clerk,
of its decision upon the matter submtted to it for adjudication.”
Id. The entry of a judgnent is the "purely mnisterial act" of
pl aci ng a judgnent in the permanent record of a court. 1d.

Whet her a judgnent has been rendered is a determ nation that
must be nade on a case by case basis and that "turns on whether the
court indicated clearly that it had fully adjudicated the issue
subm tted and had reached a final decision on the matter at that
time." Davis, 335 Md. at 710-11, 646 A 2d at 370. A review ng
court will focus on the words spoken and the actions taken in the
| ower court to nmake such a determ nation. Davis, 335 Md. at 711
646 A 2d at 371.

On May 15, 1995, Judge Caplan stated: "So the decision of the
Board of Liquor Conm ssioners is hereby reversed, and costs wll be
paid by the Board. Thank you." These words clearly indicate that
the court "had fully adjudicated the issue submtted and had
reached a final decision on the matter at that tine." Furthernore,
Judge Caplan twice referred to the appeal to the Court of Speci al
Appeal s that he knew was immnent. In reference to his reversal of

t he Board, Judge Caplan said of the Court of Special Appeals: "If
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| amwong, they will correct ne." 1In response to a question from
Li censees' counsel regarding restrictions on the |icense, Judge
Capl an responded: "I amnot going to lift themuntil ... the Court
of Special Appeals has spoken. | amat this juncture reversing the
Board." W think the Petitioners could justifiably conclude that
Judge Capl an reached a final decision and rendered a judgnent.

The order signed by the court on May 17, 1995 was entered on
t he docket the sane day. The docket for May 17, 1995, reads as
fol |l ows: "ORDER OF COURT THAT THE DECISION OF THE BOARD 1S
REVERSED; COSTS TO BE PAI D BY RESPONDENTS ( CAPLAN, J)." In the
margin next to those words is the abbreviation "CLCS," the clerk's
notation that the case was closed on that day. Thus it appeared
fromthe docket entries that there was a final judgnent on May 17,
1995, when the decision that was rendered by the circuit court was
entered on the docket.

Whet her a party may appeal a judgnment of a court depends on
whet her that judgnment is "final." Maryland Code (1995 Repl. Vol .),
Courts & Judicial Proceedings Article, 8§ 12-301.

"I'f a ruling of the court 1is to
constitute a final judgnent, it nust have at
| east three attributes: (1) it nust be
i ntended by the court as an unqualified, final
di sposition of the matter in controversy, (2)
unl ess the court properly acts pursuant to M.
Rul e 2-602(b), it nust adjudicate or conplete
the adjudication of all clains against all
parties, and (3) the clerk must nmake a proper

record of it in accordance with Ml. Rule 2-
601."
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Rohr beck v. Rohrbeck, 318 M. 28, 41, 566 A 2d 767, 773 (1989).
The Licensees argue that the first Rohrbeck requirenent is |acking
and, therefore, that this appeal nust be di sm ssed.
The Licensees argue that it was inpossible for Judge Caplan to
issue a final disposition on May 15, 1995. In support of their

argunent, the Licensees point to Ml. Code (1957, 1996 Repl. Vol .),

Art. 2B, 8 16-101(e)(4)(i),® which states: "If the court reverses
the action of the local licensing board it shall file with the
papers a witten statenment of the reasons.” Based on the plain

| anguage of that statute, the Licensees argue, Judge Caplan could
not render a final judgnment until he filed a witten statenent of
the reasons for his reversal of the Board. The Licensees argue
that Judge Caplan did not satisfy the requirenments of § 16-
101(e)(4)(i) wuntil July 19, 1995, when he filed the Menorandum
Deci sion and Order, and that the appeals filed by the Petitioners
before that date were ineffective. No additional notice of appeal
was filed by either Petitioner wiwthin 30 days after July 19, 1995.
The Licensees focus on the follow ng | anguage as proof that
Judge Caplan did not intend to render "an wunqualified, final
di sposition of the matter in controversy" on May 15, 1995:
"[BOARD S COUNSEL]: *** And when this court

reverses the board, it is required to do so by
written nmenorandum

%Unl ess otherwi se indicated, all subsequent statutory
references are to Maryland Code (1957, 1996 Repl. Vol.), Article
2B
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THE COURT: Yes, So I'Il get the--the

menmor andum wi Il be submtted. | mean, the

order will be submtted to ne. The nmenorandum

wi |l be basically adopting the argunents that

| have heard on their side of the nmenorandum

that they have. And | will do it in short

form because | think it is rather long inits

body. But the court will do so."
They argue that because Judge Caplan intended to wite a
menor andum hi s di sposition of the action was not "unqualified."

I n sone instances, however, an oral statenent dictated by the
judge on the record to the court reporter satisfies the requirenent
of a witten statenent. In Smth v. State, 306 MI. 1, 11, 506 A 2d
1165, 1170 (1986), this Court applied and interpreted the United
States Suprene Court's decisions in Mrrissey v. Brewer, 408 U. S
471, 92 S. . 2593, 33 L.Ed.2d 484 (1972), and Gagnon v. Scarpelli,
411 U. S 778, 93 S .. 1756, 36 L.Ed.2d 656 (1973). Morrissey and
Gagnon held that a probationer is denied due process of lawif his
or her probation is revoked without a witten statenment expl ai ning
the reasons therefore and the evidence relied on. The purposes
behind the witten statenent are to help "insure accurate fact
finding wwth respect to any alleged violation and [to] provide[] an
adequate basis for review to determine if the decision rests on
perm ssi bl e grounds supported by the evidence." Black v. Romano,
471 U.S. 606, 613-14, 105 S. C. 2254, 2259, 85 L.Ed.2d 636, 644
(1985).

In Smth, a defendant's probation was revoked wthout a

witten statenent of the reasons. W said, however, that the



-12-

witten statenent requirenment of Mrrissey and Gagnon could "be
satisfied by the trial judge dictating the reasons for revoking
probation, on the record, to the court reporter or other authorized
medi um of court reporting.” Smth, 306 Ml. at 11 n.3, 506 A 2d at
1170 n. 3; see also Soden v. State, 71 Md. App. 1, 6 n. 4, 523 A 2d
1015, 1017 n.4 (1987)(extending Smth to include colloquy between
counsel and judge on the record as oral statenment which satisfies
witten statement requirenment). A dictation, on the record, of the
reasons for revoking probation fulfills the function of the witten
st at ement .

In Thomas v. State, 99 Md. App. 47, 635 A 2d 71, cert. denied,
334 Md. 632, 640 A 2d 1133 (1994), the Court of Special Appeals
interpreted Maryland Rule P3b, which states, in part: "Where a
direct contenpt is commtted, the court shall sign a witten order
to that effect.” Maryland Rule P3b. The purpose of the witten
order requirenent is to enable a reviewing court "to determ ne by
an inspection of the record, whether a contenpt has been conmmtted
and whether the court had jurisdiction to punish it." Jones v.
State, 32 Md. App. 490, 497, 362 A 2d 660, 664 (1976).

In Thomas, the defendant had been held in direct contenpt of
the circuit court, but no witten order was nade evidencing the
contenpt judgnent. 99 MI. App. at 51, 635 A 2d at 73. Although
the judgnent was vacated for failing to conply with all of the

Rule's requirements, the Court of Special Appeals said that
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dictating "findings sufficient to constitute a basis for a crim nal
contenpt judgnment” to a court reporter satisfied the witten order
requi renent of Rule P3b. Thomas, 99 Md. App. at 56, 635 A 2d at
75. Again, dictating findings on the record serves the purposes
behind the witten order requirenent.

In this case, shortly before Judge Caplan stated that he was
reversing the decision of the Board, he dictated the reasons that
he was doing so to the court reporter on the record. He said:

"I amconvinced that [the Licensees' attorney]

is correct in his analysis that this is an

enabling statute, and that the powers that are

explicitly stated do not refer, as they argue

to the restrictions that are part of the

enabling statute. And that this is not

necessarily inplicit. And | believe the 10-

501(b) exception that was created by the

| egi sl ature speaks to this, and tells us what

the legislature is thinking. And Baines [v.

Board of Liquor License], on the other side,

tells us what | think the Court of Special

Appeal s is thinking."
A primary purpose behind the witten statenent requirenent of 8§ 16-
101(e)(4)(i) is to enable an appellate court to determ ne the
grounds upon whi ch a decision of the Board was reversed and whet her
sufficient evidence existed for such a reversal. W think that
Judge Caplan's conplete explanation on the record satisfies this
pur pose.

Furthernore, Judge Caplan's words regardi ng the preparation of

a menorandum are not necessarily inconsistent with an intention to

render "an wunqualified, final disposition of the mtter in
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controversy." Instead, Judge Caplan's words may indicate that he
consi dered the nmenorandumto be a nere formality, intended only to
menorialize the grounds for the decision that he rendered on My
15, 1995.
I n Rohrbeck, supra, we also said the follow ng about the

finality of a judgnent:

"we now nmake clear that, whenever the court

: indicates that a witten order enbodying

the decision is to follow, a final judgnent

does not arise prior to the signing and filing

of the anticipated order unless (1) the court

subsequent|ly decides not to require the order

and directs the entry of judgnent in sone

ot her appropriate manner or (2) the order is

intended to be collateral to the judgnent.™
318 M. at 42, 566 A 2d at 774. The instant case can be
di sti ngui shed from Rohrbeck because what is at issue here is Judge
Caplan's indication that a witten nmenorandum was to follow the
decision, not a witten order. The written order reversing the
Board that Judge Caplan asked the parties to prepare on My 15,
1995 was filed on May 17, 1995. Furthernore, if we were to decide
that the | anguage quoted above from Rohrbeck also applied to the
written nmenorandum that Judge Caplan was planning to wite, it
woul d not affect our decision today. As we explained above, Judge
Capl an did not necessarily intend that the witten statenent be the
primary enbodi nent of his decision. He thoroughly explained the

grounds for his decision from the bench and signed an order

reversing the Board. He may have agreed to draft the witten
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statenent nerely to nmenorialize the grounds for his decision.

Finally, there was conpliance with the formal requirenents for
a final judgnent. The formal requirenent for a judgnent is its
entry on a docket by the clerk in accordance with Maryland Rule 2-
601. Doehring v. Wagner, 311 M. 272, 275, 533 A 2d 1300, 1302
(1987). "Rule 2-601 nmakes it clear that whether a final judgnent
has been entered nmust be determned by reference to the docket
entry. Accordingly, the date and formof a docket entry purporting
to enter final judgnent take on special significance.”" Waller v.
Maryl and Nat'|l Bank, 332 Md. 375, 378, 631 A 2d 447, 449 (1993).
The formof the May 17, 1995 docket entry in this case was clearly
sufficient under Rule 2-601; it recited without qualification:
"ORDER OF COURT THAT THE DECI SI ON OF THE BOARD | S REVERSED; COSTS
TO BE PAI D BY RESPONDENTS ( CAPLAN, J)." See Doehring, 311 M. at
276, 533 A 2d at 1302.

"The val ue of a sinple docket entry which ... nmake[s] clear to
everyone the disposition of each and every claimin a case cannot
be overenphasi zed." Estep v. CGeorgetown Leather, 320 M. 277, 287,
577 A.2d 78, 82 (1990). "Under [Rule 2-601] ... [l]itigants and
third persons can look at the file or docket to determ ne when the
j udgnent was entered, and they are entitled to rely on that date as
a public record.” Waller, 332 Ml. at 379, 631 A 2d at 449 (quoting
PAL V. NIEMEYER & LINDA M SCHUETT, MARYLAND RULES COWENTARY, 446 (2d Ed.

1992)) .
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Edsall v. Anne Arundel County, 332 M. 502, 632 A 2d 763
(1993), provides another basis for validating the case at bar. 1In
that case, the Court of Special Appeals certified to this Court the
foll ow ng question of law. "If a notice of appeal is filed prior
to the withdrawal or disposition of a tinely filed notion under
Rul e 2-532, 2-533, or 2-534, nmust a new notice of appeal be filed
within 30 days after w thdrawal or disposition of the notion, or
does the earlier filed notice of appeal suffice to constitute a
tinmely appeal ?* Edsall, 332 Ml. at 503, 632 A 2d at 763-64. The
Edsalls filed a notion to alter or amend a judgnent, pursuant to
Rule 2-534, nine days after the trial court entered a final
j udgment against them Edsall, 332 Md. at 503, 632 A 2d at 764.
They filed a notice of appeal 26 days after the final judgnment was
entered against them and 19 days before the notion to alter or
amend was denied. 1d. The Edsalls did not file another notice of
appeal after the notion to alter or anend was di sposed of. See id.
The Respondent argued that the only notice of appeal filed by the
Edsalls was "ineffective because the finality of the judgnent
[ agai nst them had been interrupted by the tinely filing of the
notion to alter or anend the judgnment." Edsall, 332 Mi. at 503- 04,
632 A . 2d at 764. CQur answer to the certified question was that the
tinmely notice of appeal filed in accordance with Rule 8-202(a) did
not lose its efficacy sinply because one of the post-judgnent

noti ons specified by the Rule had been filed. Edsall, 332 Ml. at
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506, 632 A.2d at 765.

The structure of this case is simlar to the Edsall case. A
final judgnent was entered against the Petitioners on May 17, 1995.
Motions to Reconsider were filed by the Board and the individual
appel l ants on May 23, 1996 and May 25, 1996, respectively, pursuant
to Rule 2-535. If a Motion to Reconsider is filed within ten days
after the entry of a final judgnent, and both notions in this case
were, the notion shall be treated as a notion under Rule 2-534, the
same notion filed in Edsall. Alitalia v. Tornillo, 320 M. 192,
200, 577 A.2d 34, 38 (1990). Each Petitioner filed a notice of
appeal on June 16, 1996, 30 days after the final judgnent was
entered and 33 days before the Mdtions to Reconsi der were disposed
of . Thus, this case has the sanme structure as Edsall and nust be
resol ved accordingly. W conclude that the Petitioners' appeal was
tinmely filed pursuant to 8-202(a) and that the Licensees' Mtion to

Di sm ss nust be deni ed.

[T,
At the Decenber 1, 1994 hearing, the Board found that the
Li censees had viol ated sone of the provisions of the agreenent that
was incorporated into the license as a restriction. As a sanction,
t he Board inposed the follow ng, additional restrictions: no live
entertai nment, no D.J., no dancing, no exotic entertainment. Under

t he initial, consent ed to restrictions, danci ng, live
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entertainment, and a D.J. were permtted under certain conditions.
Under the restrictions that were inposed as a sanction, however,
dancing, live entertainment, and a D.J. would not be permtted
under any circunstances. Exotic entertainnment was not permtted
under the 1initial, consented to restrictions or under the
restrictions that were inposed as a sanction. W hold that the
Board exceeded its authority by inposing the additiona
restrictions as a sanction.

We addressed the Board's power to inpose restrictions as a
sanction in our recent decision, Board of Liquor License
Comm ssioners for Baltinore Gty v. Hollywood Productions, Inc.
oM, A2d _ (1996)(Slip Op. No. 127, 1995 Term). 1In
Hol | ywood Productions, after a nightclub was found to be in
violation of Rule 3.12 of the Liquor Board Rules and Regul ations,’
t he Board inposed a restriction on the club's hours of operation as
a sanction. Ml at __,  A2dat ___ (Slip Op. at 3). W
held that the Board exceeded the confines of its expressly and
inpliedly del egated powers. Hollywood Productions, = M. at |
A 2dat __ (Slip Op. at 17).

I n reaching our decision in Hollywod Productions, we first

noted that the power to restrict an establishnment's hours of

'Rul e 3.12 of the Rules and Regul ations of the Board of Liquor
Li cense Comm ssioners of Baltinore City states: "Licensees shal
operate their establishnments in such a manner as to avoid
di sturbing the peace, safety, health, quiet, and general welfare of
the comunity."
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operation was not expressly authorized by Article 2B. M. at
., A2dat _ (Slip Op. at 9). We then explained that
whet her such a right may be inplied as part of the Board' s general
regulatory authority "turns on the General Assenbly's intent in
enpowering the agency and the statutory schene under which the
agency acts." Hollywod Productions, = M. at _ , A 2d at
____ (Slip Op. at 10). We exam ned both the General Assenbly's
intent and the applicable statutory schene.

I n Hol | ywood Productions, we stated:

"The CGeneral Assenbly's detailed regul ation of

t he al coholic beverages industry suggests that

where [the General Assenbly] intends a |iquor

board to have a particular enforcenent

mechanism at its disposal, it expressly

provides for it by statute.™
M. at __,  A2d at __ (Slip Op. at 16). Because no
provision in Article 2B granted the Board the power to restrict an
establishnent's hours of operation as a neans to enforce the
Board's Rules, we held that the General Assenbly did not intend
that the Board be enpowered to do so. Hollywood Productions,
Ml. at _ ,  A2dat ___ (Slip Op. at 14-15).

The statutory schenme under which the Board acts lent further
support to our conclusion that the Board exceeded its authority.
The General Assenbly statutorily mandated the hours during which
al coholic beverages may be sold in Maryland, and the Board was

given no power to alter those hours. Hollywdod Productions,

Md. at __ , _  A2d at ___ (Slip Op. at 16). Furt hernore, we
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expl ai ned:
"Article 2B precisely est abl i shes t he
sanctions available to a liquor board in
responding to a licensee's m sconduct. Such

an elaborate statutory schenme suggests a

specific, rather than broad delegation of

authority to the liquor boards and contradicts

the notion that restrictions, penalties, and

sanctions may be fashioned on an ad hoc

basis."
Hol | ywood Productions, = M. at ,  A2dat _ (Slip Op. at
16). The actions that a Board may properly take under Article 2B
to punish licensee m sconduct i nclude: i npose a nonetary fine,
suspend a license, and revoke a license. Hollywiod Productions,
M. at __,  A2dat ___ (Slip Op. at 15).

That the Board exceeded the scope of its authority in the
instant case is evidenced by both the intent of the GCeneral
Assenbly in enpowering the Board and by Article 2B. As we stated
in Hollywod Productions, it is reasonable to infer that the
General Assenbly did not intend the Board to have the power to
pl ace restrictions on a license as an enforcenent nechanism
because it did not so state in Article 2B. Furthernore, the
CGeneral Assenbly did precisely enunerate the sanctions that the
Board has the power to inpose in Article 2B. Hol | ywood
Productions, = M. at _,  A2dat ___ (Slip Op. at 16). W
hold that the Board exceeded its authority by inposing restrictions

on the Licensees' |license as a sanction and that the restrictions

i nposed are of no effect.
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V.

Where a licensee consents to having a restriction placed upon
his or her license, however, a different result may be reached.
The |icense under which the Licensees have been operating their
establishment for nearly three years was transferred to the
Li censees only after they convinced the Board that they intended to
operate a restaurant and not a bar. As a display of their good
faith, the Licensees suggested that the Board incorporate, as a
restriction on the license, the agreenent that the Licensees had
entered into wth the FPHA. The Board did so.

The Licensees now argue that the Board has no power to pl ace
restrictions on an individual |icense. Today we hold that the
Board nay place restrictions on a license with the consent of the
| i censee. The Board my not, however, coerce prospective
|i censee's consent by inproper neans. If a licensee feels
aggrieved by the conditions sought to be placed on his or her
| i cense, he or she should seek judicial review at the tine the
condi tions are inposed.

In this case, however, the Licensees did not seek judicial
review at the time the original restrictions were inposed. Rather,
the original restrictions were inposed at the Licensees' request.
Furthernore, it is reasonable to assune that the Iicense would not
have been transferred absent the agreenent to the restrictions.
The agreenent said that it was to be attached to the |license for as

long as it covered the property at 723 South Broadway. The face of
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the license itself stated that the |icensee nust operate in |line
with the conditions set forth in the agreenent wth the FPHA
Finally, Licensee Justin Walters explicitly advised the Board that
t he Licensees would "absolutely" "operate this |location to the
letter of this agreenment," and Licensees Christopher Francis and
Thomas Hicks explicitly agreed to substantially the sanme terns.
The Licensees have enjoyed the benefits of this |icense since
Novenber 4, 1993.

Several cases have explained that it would be inequitable to
all ow a party who has accepted and retai ned the advantages of an
agreenment to attack the validity or propriety of the conditions to
whi ch the agreenent was subject. For exanple, in Montgonery County
v. Mossburg, 228 M. 555, 557, 180 A 2d 851, 852 (1962), the Board
of Appeals for Mntgonery County granted Mssburg a special
exception to expand his existing non-conformng restaurant use with
a light wne and beer license, subject to various conditions.
Mossburg i mredi ately sought judicial review the inposition of the
conditions. This Court held that Mdssburg was not bound to accept
the conditions; he could choose to forego the special exception
al together. Mssburg, 228 Ml. at 560, 180 A .2d at 854. W did
say, however, that "[i]f he decides to accept a conditioned
exception, it would appear that he would not thereafter be in a
position to challenge the conditions, although we need not now

decide the point." 1d.
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In Zwei fel Manufacturing Corp. v. City of Peoria, 144 N E. 2d
593 (Ill. 1957), a case we cited in Mssburg, Zweifel sued the city
of Peoria and sought a judgnent that would declare invalid certain
conditions inposed by the zoning board of appeals in granting a
vari ance. Zweifel had agreed to the conditions in order to obtain
a zoning variance which would allow it to construct a building and
to utilize a portion of the area behind the building for parking.
Zweifel, 144 N E. 2d at 595. The Suprene Court of Illinois held
that Zweifel was in no position to conplain |ater about the
conditions. 1d. Wthout the variation, Zweifel would have had no
right to construct the building in the manner desired or to utilize
a portion of the area behind the building for parking. 1d. Al so,
the court explained, Zweifel did not pursue any renedy of review,
it "instead accepted the benefits granted to them by the terns of
the variation[]." 1d. The court concluded that "[b]y accepting
the advantages of the variation [Zweifel] ... waived whatever
error may have existed in inposing the conditions upon which the
variation was granted.” 1d. (citations omtted).

In Sinmons Sons Co. v. Md. Tel. Co., 99 MJ. 141, 163, 57 A
193, 194 (1904), Maryland Tel ephone and Tel egraph Co., a public
utility conpany, accepted a franchise which enabled it to run its
t el ephone and tel egraph |ines under, upon or over the "streets,
all eys, conduits and other public places" of Baltinore Cty. As a

condition of the franchise, the conpany agreed to adhere to an
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ordi nance which set maxinumrates for tel ephone service. Sinons,
99 Md. at 164-65, 57 A at 194. The conpany |ater challenged the
reasonabl eness of the rates set forth in the ordinance. See
Simons, 99 M. at 177, 57 A at 199. This Court noted that the
conpany had the right to refuse the rates set in the ordinance at
the time of its passage, and we hel d:

"It cannot be here objected by [Maryland

Tel ephone] that the regulation contained in

the ordinance ... as to rates of charge was

not a reasonable one. The tinme to have urged

such a consideration was before it accepted

t he ordinance and availed of the privileges it

acqui red thereunder."”
Sinons, 99 Md. at 177, 57 A at 199.

I n Federal Power Com v. Colorado Gas Co., 348 U. S. 492, 499,

75 S. . 467, 471, 99 L.Ed. 583, 592 (1955), the Suprene Court of
the United States held that the United States Court of Appeals for
the Tenth G rcuit could not invalidate an existing order of the
Federal Power Comm ssion ("Conm ssion") sua sponte. The order was
proposed by the Colorado Interstate Gas Co. ("Col orado") in order
to convince the Commssion to allow Col orado to nmerge with anot her
conpany. Federal Power, 348 U S at 494, 75 S .. at 469, 99 L. Ed.
at 589-90. The Comm ssion would |likely have refused to certify the
merger if it were not for the conditions, proposed by Col orado,
that were agreed to by both parties and that were formalized in an

order of the Comm ssion. Federal Power, 348 U S. at 502, 75 S. C

at 473, 99 L.Ed. at 593. Col orado consummated the nerger and
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enjoyed its benefits for several years. Federal Power, 348 U S. at
502, 75 S.C. at 473, 99 L.Ed. at 593-94.
Col orado and the Comm ssion later entered into litigation
concerning the application of the conditions, and the Tenth Grcuit
reversed the Conm ssion's order sua sponte. Federal Power, 348
US at 496, 75 S . C. at 470, 99 L.Ed. at 591. Before the Suprene
Court, Colorado argued that nothing should prevent the Tenth
Circuit from attacking the validity of the order sua sponte.
Federal Power, 348 U.S. at 498, 75 S.Ct. at 471, 99 L.Ed. at 591.
Al t hough the case was primarily decided on another theory, the
Suprene Court said:
"I'n 1950, [ Col orado] proposed this condition
in its nerger proceeding. *** In 1951, the
condi tion before us becane an inportant factor
in securing the Comm ssion's finding that the
merger would be in the public interest. After
the nmerger was approved on that condition,
[ Col orado] sought no review of it. On the
ot her hand, respondent consummated the nerger
and has enjoyed its benefits ever since. It
cannot now be allowed to attack an officially
approved condition of the nerger while
retaining at the same time all of its
benefits.” (Citations omtted).

Federal Power, 348 U. S. at 501-02, 75 S.C. at 473, 99 L.Ed. at

593- 94.

The sequence of events in this case is simlar to the sequence
of events in Federal Power. The Licensees proposed that the
agreenent be incorporated into the license as a restriction at its

hearing before the Board. The Licensees' promse to conduct
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busi ness in accordance with the agreenent was a significant factor
in favor of the Board's decision to transfer the |icense. The
Li censees sought no review of the Board's decision. Rather, the
Li censees have been operating a business and enjoying the benefits
of the license for over two years. W cannot allow the Licensees
to whi psaw the Board by claimng that the Board may not enforce the
very agreenent that the Licensees proposed and that the Board
relied on because the Board had no power to accept the Licensees

offer in the first instance.

This is not to say that the Board may use its power to grant
or transfer a license to try to coerce the acceptance of
restrictions by the prospective licensee or that all restrictions
agreed to by licensees are valid; these are issues to be decided
another day. |In the instant case there is no contention that the
Li censees' agreenent to the restrictions was anything |ess than
free and voluntary; indeed the restrictions were proposed by the
Li censees. Therefore, the Licensees did not seek judicial review
at the tinme the restrictions were inposed. Today we hold that when
a licensee agrees to reasonable restrictions in order to obtain a
license that clearly would not otherw se be granted, the |licensee
wll be estopped fromlater arguing that the Board had no power to
place such a restriction on the license. Nei t her the
r easonabl eness nor the voluntariness of the initial restrictions is
at issue, and we affirmthe Board's authority to adopt the initial,

consented to restrictions.
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The second set of restrictions were not consented to, however,
but were inposed as a sanction. As to these restrictions,
Hol | ywood Productions, supra, controls our decision. The Board may
not inpose unconsented to restrictions on a license unless
expressly or inpliedly authorized by Article 2B. W therefore

declare invalid those restrictions that were i nposed as a sancti on.

JUDGVENT OF THE G RCU T COURT
FOR BALTIMORE CITY REVERSED.
CASE _REMANDED TO THE CIRCU T
COURT FOR BALTIMORE CITY WTH
DI RECTI ONS TO REMAND THI S CASE
TO THE LI QUOR BOARD FOR FURTHER
REVI EW COSTS TO BE PAID BY
THE RESPONDENT.




