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The Maryl and Board of Physicians (“Board”), the appellant,
chal l enges a judgnment of the Circuit Court for Baltinore County
reversi ng the Board’ s deci sion reprimandi ng St even Bernstein, MD.,
the appellee, for failing to conply with appropriate standards of
care.

The Board presents two questions for review, which we have
consolidated into one: Wis the Board' s decision supported by
substanti al evidence in the agency record??

For the foll ow ng reasons, we shall vacate the decision of the
circuit <court, and remand the matter to that court wth
instructions to remand the matter to the Board for further

proceedi ngs not inconsistent with this opinion.

STATUTORY SCHEME

The questions as stated by the Board are:

1. In a board disciplinary case involving a
physician’s alleged failure to neet the standard of
“quality medical and surgical care,” may the Board “use
its experience, technical conpetence and specialized
know edge” under Mi. State Gov’'t Code Ann. 8§ 10-213(i) to
choose which expert wtness’s opinion correctly
el uci dated the appropriate standard of quality care?

2. Did the Board have the discretion to use its
expertise to reject an ALJ s proposed decision which
adopt ed the defense experts’ opinions on the standard of
care, when both of those experts: (1) based their
opi ni ons on reasons of busi ness conveni ence and fi nanci al
consi derations; (2) denied that the issue was a nedi ca
standard of care issue at all; (3) did not in their own
practices utilize the standard of care they espoused; and
(4) testified only vaguely about the practices of other
practitioners in the community?



Bef ore recounting the facts, we shall reviewthe process used
by the Board to investigate and adjudicate conplaints against
physi ci ans.

Physi cians in Maryland are governed by the Medical Practices
Act (“the Act”), M. Code (1982, 2000 Repl. Vol.), section 14-101
et seqg. of the Health Cccupations Article (“HO'). At the pertinent
time in the case, the Act was adm nistered by a 15-nenber Board.?
HO § 14-202(a). The Board, conprised of physicians and consuners,
is responsible for the licensure and discipline of physicians in
Maryl and. It has adopted regul ati ons governing the disciplinary
process that are codified in the Code of Maryland Regul ations
(“COMAR’) 10. 32. 02.

The Act authorizes the Board to reprinmand a |icensed
physi cian, place a licensee on probation, or suspend or revoke a
| icense to practice nedicine for enunerated reasons, including the
failure “to neet appropri ate standards as determ ned by appropri ate
peer review for the delivery of quality nedical and surgical care
performed in an outpatient surgical facility, office, hospital, or

any other location” in Maryland. HO § 14-404(a)(22).

2Chapter 252, Acts 2003, effective July 1, 2003, made several
changes to the structure of the Board. Prior to that date, the
Board was known as the State Board of Physician Quality Assurance.
The 2003 legislation also raised the nunber of Board nenbers from
15 to 21. Al'l  discussions of the framework of the Board
di sciplinary process wll refer to the statutory provisions as they
exi sted before the 2003 changes.



Wen an allegation that wmy constitute grounds for
di sciplinary action under the Act cones to the Board’ s attention,
the Board generally initiates an investigation. HO 8§ 14-401(a);
COVAR 10. 32. 02. 03A. If the allegation concerns the standard of
care and, after an investigation, the Board elects to pursue
further investigation, the Board then refers the conplaint to the
Medi cal and Chirurgical Faculty of Maryland (“Med Chi”) physician
peer review. HO 8§ 14-401(c)(2); COVAR 10.32.02.03(B)(1).

The Board and Med Chi have adopted a “Peer Revi ew Handbook”
that governs the peer review process. Med Chi prepares a report
addressing the all egati ons agai nst the physician and submts it to
t he Board.

After receiving the Med Chi report, the Board determ nes
whet her reasonabl e cause exists to charge the physician with a
failure to neet appropriate standards of care. COVAR
10. 32.02.03(B) (2). If the Board files a charge, it refers the
matter to an adm nistrative prosecutor and sends notice to the
physi cian. COVAR 10. 32.02.03(C)

At that point, the physician is entitled to a contested case
heari ng before an admi nistrative |aw judge (“ALJ”), in the Ofice
of Adm ni strative Hearings (“OAH"), pursuant to the Adm nistrative
Procedure Act, Ml. Code (1984, 1999 Repl. Vol.), section 10-201 et
seq. of the State Governnent Article (“SG). HO § 14-405(a); see

also COVAR 10.32.02.03(D). Followi ng the hearing, the ALJ issues



findings of fact, conclusions of |law, and a proposed di sposition.
COMAR 10. 32.02. 03(E) (10). Wen the charge agai nst the physicianis
failure to neet appropriate standards under HO section 14-
404(a) (22), the standard of proof is clear and convinci ng evi dence.
HO § 14-105(a)(3).

Either party may file exceptions to the ALJ's findings and
proposed di sposition. COVAR 10.32.02.03(F).

The Board is not bound by the decision of the ALJ. Compare
Md. Code (1994, 2005 Repl. Vol.), 8 11-110 of the State Personnel
and Pensions Article (providing that “the decision of [OAH is the
final adm nistrative action”). After receiving the ALJ' s proposed
deci sion, the Board nust reviewthe record and the ALJ’' s proposal,
and hold a hearing on any exceptions. COVAR 10.32.02.03(F). It
then issues a final decision stating its findings of facts,
conclusions of law, and a disposition of the charge. COVAR
10. 32. 02. 03(E) ( 10).

The Board’'s final decision is subject to judicial review in
the circuit court in accordance with the Adm nistrative Procedure

Act, and then to appeal to this Court. HO § 14-408(b).

FACTS

The basic, first-level facts in this case are not in dispute.
The appellee is a Board-certified anesthesiologist. He
obt ai ned hi s undergraduate degree fromthe University of Maryl and

in 1979 and his nedi cal degree fromThe John Hopki ns Medi cal School



in 1983. He conpleted a residency in anesthesiology at The John
Hopki ns Hospital in 1986, and a fell owship in anesthesi ol ogy, also
at Hopkins, in 1987. When the events in this case happened, he was
an enpl oyee of Parkway Anesthesia, the anesthesiology group for
Uni on Menorial Hospital in Baltinore.

On Cctober 12, 1998, in the afternoon, Patient A, an 82-year-
ol d woman, was transported to Union Menorial’s energency roomafter
she fell off a small stool at her hone, injuring herself. She had
a past nedical history of colon cancer treated by resection and
chenot herapy beginning in April of that year. She was diagnosed
with a fractured left hip and admtted to the hospital at about 5
p. M

Patient A was evaluated by Frank Ebert, MD., an orthopedic
surgeon, who reconmended a |l eft total hip replacenent. The surgery
was schedul ed for the foll owi ng eveni ng, COctober 13, 1998.

The appellee was the anesthesiologist on call at Union
Menorial from3 p.m on October 13 until the next nmorning. Thomas
Davis, a certified registered nurse anesthetist (“CRNA"), al so was
on call. Davis was the chief nurse anesthetist at Union Menori al
and had worked as a CRNA for about 30 years. The appellee had
worked with Davis since 1987. A second CRNA, whose nanme is not
di sclosed in the record, and had no involvenent in Patient A's

case, also was on duty.



An EKG and chest X-ray taken prior to surgery showed that
Patient A had a normal sinus rhythmwith a rate of 82, a left axis
devi ation, and sone premature ventricular contractions (“PVCs”).
She had a bl ood oxygen saturation (“Sa02") of 92.5% The EKG al so
showed the possibility of a past nyocardial infarction, i.e.,
“heart attack,” sonmetine after her evaluation in April 1998.
Patient A's partial thronmboplastin time (“PTT"), or neasure of
bl ood coagul ati on, was 20, which is | ow.

Dr. Waiel Samara, an internist, exam ned A and cl eared her for
surgery. He found “no evidence of acute cardiac event.” He also

found that she was “henodynam cal ly stabl e, asynptomatic,” and t hat

there was “no need for any intervention.” He noted that Patient A
had PVCs. He did not remark on the possibility of a past
myocardi al infarction. An orthopedi ¢ adm ssion physician also
performed a preoperative evaluation. He noted that he had

counsel ed Patient A and her son about the risks of the surgery.
CRNA Davis exam ned Patient A on the evening of the surgery,
at about 7:30 p.m He conpleted a form entitled "“anesthesia
eval uati on and post anesthesia record.” The formreflects that
Davi s revi ewed Patient A's chart, di scussed general anesthesia with
Patient A and her daughter, and then obtained informed consent.
Patient A and her daughter signed a “consent to anesthesia form?”
stating, “l authorize and consent to the provision of anesthesia

service(s) by _or other nenbers of the Departnent of



Anest hesiology.” Davis wote his name and “CRNA” in the bl ank
The form listed the risks of general anesthesia and noted that
Patient A's risk of potential blood | oss was “noderate.” Davis did
not note Patient A's Sa02 on the form

Davi s assigned Patient A an ASA rating of three, which neans
that she had di sease processes that were not well controlled and
that her potential for conplications resulting fromanesthesia was
i ncreased over normal. The ASA rating is based on the patient’s
overal |l health.

The appellee did not exam ne Patient A or review her chart
prior to the surgery.

At  approximately 7:15 p.m, the appellee was providing
anesthesia services to another patient. Dr. Peter Ml aikal,
anot her anesthesiologist, told him that there were two cases
remai ni ng for surgery that evening: an energency appendectony and
Patient A's hip replacenment. Dr. Milaikal agreed to work on the
appendectony. Davis was assigned to Patient A

After the appellee was finished treating the patient he was
assigned to, at 7:45 p.m, he went to the roomwhere Dr. Ml ai ka
was working on the appendectony, to relieve him Wiile the
appel l ee was working on the appendectony, Davis canme into the
operating room to discuss his evaluation of Patient A and her

anest hesia pl an. The discussion |asted about a mnute. The



appel |l ee approved the plan but did not read Patient A's chart.
Davis did not discuss Dr. Samara’ s eval uation with the appell ee.

At approximately 8:00 p.m, Davis adm ni stered the anesthesia
to Patient A During induction, Patient A's bl ood pressure dropped
from 145/65 to 105/45. Davis adm nistered nedication to raise
Patient A's blood pressure. After 10 to 15 mnutes, her bl ood
pressure rose to 150/ 68.

During the surgery, Patient A experienced significant blood
| oss. Davis requested blood from the hospital’s bl ood bank but
conpatible blood was not immediately available. Patient A
experienced additional periods of hypotension, wth her blood
pressure dropping as low as 85/40, at 9:20 p.m She al so
experienced tachycardia, which is an abnormally elevated heart
rate.

The appel |l ee finished providing services to the appendect ony
patient at around 9:00 p.m He went to have dinner in the
operating rooml ounge, which is down the hall and around the corner
fromPatient A's operating room about a 30 second wal k. He stayed
in the |ounge for about an hour. At 10 p.m, he went to Patient
A's operating room “as a matter of courtesy” and because he
expected the surgery would be finishing about that tine.

As soon as the appellee entered the operating room he becane
aware of Patient A's elevated heart rate and her relatively |ow

bl ood pressure. Davis was checking Patient A's urine output. He



infornmed the appellee that Patient A had suffered blood |oss and
that blood was not inmediately available for transfusion. Davis
al ready had started a second IV for additional fluid support, had
adm nistered a blood volune expander, and had given Patient A
medi cation to el evate her bl ood pressure.

The blood for transfusion arrived in the operating room
shortly after the appellee’s arrival. Davis adm ni stered the bl ood
to Patient A at 10:00 p.m The appellee nonitored Patient A's
vital signs and gave her additional nedications. The appellee and
Davis both were in the operating roomfor the rest of the surgery,
i ncluding extubation.® By the tinme Patient A was transferred to
the recovery room at 10:50 p.m, her heart rate and bl ood pressure
both were within the normal range. The appellee and Davis stayed
in the recovery roomw th Patient A for about 15 m nutes.

Shortly after mdnight, a recovery room nurse contacted the
appellee to informhimthat Patient A seened slow to arouse. The
appel | ee observed that, although Patient A's vital signs were
stable, it took a fair anount of stinulation to arouse her and she
could not speak. The appellee admnistered a nedication to
counteract the effect of narcotics. Patient A then was able to

nove all of her extremities but still could not speak. The

Whet her the appellee was present during extubation and
energence was in dispute at the adm nistrative hearing. The
appel l ee testified that he was present. Inits decision, the Board
accepted that the appellee in fact was present.

9



appel l ee transferred Patient Ato a “step down unit” for continued
observation. The transfer took place at about 1:00 a.m

The appel l ee returned to see Patient Aat 6:30 a.m Her vital
signs remai ned stable and there was no change in her neurol ogi cal
st at us. Because the effect of the narcotics no |onger could be
consi dered as contributing to her neurol ogi cal status, he requested
a neurol ogi cal consultation. He did not provide any additional
care to Patient A after his norning visit on October 14.

On Cctober 15, a cardiologist diagnosed the appellee’s
condition as “probable CNS [central nervous systen] changes
i ncl udi ng possi ble | eft parietal cerebrovascul ar accident[,]” i.e.,
a “stroke.” He opined that these changes may have “been the
initiating factor in her fall fromthe stool or . . . may have cone
secondary to her anemia and hypotension from her surgical

procedure.”

PROCEEDINGS

Complaint and Charges
On Decenber 16, 1998, Patient A's son filed a conplaint with
the Board, alleging that the appellee had “commtted acts of
negli gence and nedical malpractice” by, anmong other things,
“fail[ing] to provide close supervision of the CRNA adm ni stering
[Patient A s] anesthesial.]” The appellee, through counsel,

responded to the conplaint, stating that he had provided

10



appropriate supervision during the anesthetic managenent of the
case and had net the accepted standards of care in all respects.

On Septenber 10, 1999, the Board asked Med Chi to conduct a
peer review of the case. Two peer reviewers, Robert Lyles, MD.,
and Denni s Forbes, MD., independently reviewed the conplaint, the
appel l ee’s response, and Patient A s nedical records. Bot h
reviewers are Board certified in anesthesiol ogy.

On Novenber 28, 1999, Dr. Lyles mailed his report to Med Chi.
In it, he summarized the events surrounding Patient A's hip
repl acenent surgery. Noting that the appell ee was the “responsi bl e
anest hesi ol ogi st providing nedical direction, supervising M.
Davi s,” he concl uded that the appel | ee had breached t he standard of
care by failing to participate in Patient A's care preoperatively
or perioperatively, and that Davis “was permtted to assune what
may be even considered independent responsibility for the
anesthesia care of [Patient A].”

One nmonth later, on Decenber 30, Dr. Forbes submitted his
report to Med Chi. Dr. Forbes concluded that, overall, Patient A
had “received anesthesia care that net the necessary standard of
care.” However, |ike Dr. Lyles, he concluded that the appell ee had
not provided the required degree of nedical supervision of Davis.

On January 27, 2000, Med Chi submitted the peer review
commttee’'s report to the Board. The report summarized both Dr.

Lyles’s and Dr. Forbes’s reviews and concluded, “The reviewers

11



concur that [the appellee] breached the standard of care in the
supervision of a CRNA in this case.”

On Novenber 22, 2000, the Board brought charges agai nst the
appel l ee under HO section 14-104(a)(22), wth respect to his
treatnent of Patient A * The statenent of charges listed thirteen
failures to nmeet the standard of care:

a. Failure to perform a physician preoperative
anest hesi a eval uati on and exam nation of Patient A
i ncluding review of |aboratory orders, EKG chest
X-ray;

b. Failure to supervise the CRNA including review ng
the CRNA's evaluation and possibly ordering a
specialty specific cardiac evaluation, ordering
further |aboratory testing regarding Sa02 status
and possi bly deferring surgery, as part of the pre-
anest hesi a date base;

C. Failure to prescribe a plan for anesthesia and to
di scuss the anesthesia plan with the CRNA

d. Failure to discuss alternative nethods of
anesthesia (general v. regional) with Patient A

e. Failure to obtain Patient A's infornmed consent to
gener al anest hesi ol ogy;

f. Failure to be present during induction of Patient
A.

g. Failure to be physically available to the CRNA for
supervision in anticipation of anesthetic risks
such as adverse cardiac and neurol ogi cal sequel ae
during surgery;

h. Failure to be physically available to the CRNA for
supervision in anticipation of anesthetic risks
attributed to Patient A's |ow Sa®2 as noted in the
preoperative | aboratory work-up

. Failure to be physically available to the CRNA to
provide diligent, anticipatory, and know edgeabl e
medi cal managenent of Patient A during surgery to
| essen the anesthetic risks wth appropriate
consul tation and intervention;

“The Board had voted to charge the appell ee under HO section
14-404(a)(22) on April 26, 2000.

12



] - Failure to be physically available to the CRNA to
provide imediate anticipatory vascular volune
repl acenent therapy for Patient A wth early
anticipatory intervention;

K. Failure to be physically available to the CRNA to
provide full vascular volune replacenent during
Patient A s surgery;

Failure to be present during reversal of anesthesia
and extubation and during Patient A s energence
from anest hesi a; and

m Permtting hinself to be the anesthesiol ogist of
record for Patient A at a tinme when he was not able
to be physically available and to provide proper
supervision for the CRNA; or, conversely failing to
decline to be the anesthesiologist of record for
Patient A at a tinme when he was not able to be
physically available to provide proper supervision
for the CRNA

The statenment of charges summarized the events surroundi ng
Patient A's surgery and directed the Ofice of Admnistrative
Hearings to hold a contested case hearing on the matter.

Administrative Hearing

A contested case hearing was held before an ALJ on May 22, 23,
and 24, 2001. The focus of the hearing was expert testinony about
the appropriate standard of care.

Exhibits

The Board introduced 17 exhibits, including Patient A's
medi cal records; the Union Menorial Policy on the Anesthesi ol ogi st -
Nur se Anest heti st Rel ati onship; the Union Menorial Policy on Myjor
Duties and Responsibilities of Nurse Anesthetists; the curricula
vitae of the Board s experts; and several docunents by the Anmerican

Soci ety of Anesthesiologists (“ASA’). The ASA is a national

13



pr of essi onal organi zation of anesthesiologists that has a
menber shi p of approxi mately 30, 000.
The first ASA docunment, “Cuidelines for Patient Care in
Anest hesi ol ogy,” defines the practice of anest hesi ol ogy, sets forth
the responsibilities of anesthesiol ogists, and describes the role
of the anesthesiol ogist at each stage of surgery. It states:
Anest hesi ol ogi sts” responsibilities to patients should
i ncl ude:
A Preanesthetic evaluation and treatnent;
B Medi cal managenent of patients and their anesthetic
pr ocedur es;

C. Post anest heti c eval uati on and treat nent;

D) On-site nedical direction of any nonphysician who
assists in the techni cal aspects of anesthesia care
to the patient.

The second ASA document, “Cuidelines for the Ethical Practice

of Anesthesiology,” sumrarizes the ethical responsibilities of

anest hesi ol ogists. It defines “nedical direction” as
[ Al nesthesia direction, managenent or instruction
provi ded by an anesthesi ol ogi st whose responsibilities
i ncl ude:
a. Preanest hetic eval uati on of the patient.
b. Prescription of the anesthesia plan.
C. Personal participation in the nost demandi ng

procedures in this plan, especially those of
i nducti on and energence.

d. Following the course of anesthesia adm ni-
stration at frequent intervals.

e. Remai ning physically available for the
i mredi at e di agnosi s and t r eat ment of
ener genci es.

f Provi di ng i ndi cated postanest hesia care.

An anest hesi ol ogi st engaged in nedical direction
shoul d not personal | y be admi ni st eri ng anot her anest hetic
and should wuse sound judgnent in initiating other
concurrent anesthetic and energency procedures.

14



The final ASA docunent, “The Anesthesia Care Team” is a
position statenent. A position statenent represents the opinion of
t he ASA House of Del egates, but is not subject to the sane | evel of
scientific scrutiny as an ASA standard or guideline. *“The
Anest hesia Care Teani statenent provides, “Certain aspects of
anesthesia care my be delegated to other properly trained
pr of essi onal s. These professionals, medically directed by the
anest hesi ol ogi st, conprises [sic] the Anesthesia Care Team’
(Enmphasi s added.) It then repeats the definition of “nedica
direction” found in the Quidelines for the Ethical Practice of
Anest hesi ol ogy.

The Union Menorial Policy on “The Anesthesiologist-Nurse
Anest heti st Rel ati onshi p” states:

Whenever a [CRNA] adm ni sters anesthesia al one or under
the supervision of an Anesthesiologist, the nedical

responsibility is still that of the Anesthesiol ogist.
The Anest hesiol ogist is responsible for:

1. Di scussi ng t he pati ent condi tion and
prescribing a plan for that anesthesia wth
the [ CRNA].

2. Being physically available in the nost
demandi ng procedur es in this pl an.

Specifically those of induction and energence
when i ndi cat ed.

3. Remai ni ng physically avail able for diagnosis
and treatnment of energencies.
4, Provi di ng any indicated post-anesthesia care.

The Uni on Menor i al Pol i cy on “Maj or Duti es and
Responsibilities of Nurse Anesthetists” describes the specific

duties of the CRNA in the follow ng areas:
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1) Adm ni sters anesthesia for cases as assi gned by the
Anest hesi a Coordi nat or.

2) Perfornms Preoperative Assessnents.

3) I nspects equi pnent pri or to adm ni stering
anest hesi a.

4) Provi des intraoperati ve nmanagenent consistent with

accept ed [ Aneri can Associ ation of Nur se
Anest hetists], ASA standards and Departnenta
Pol i ci es.

5) Mai ntains conplete and accurate records of
anest heti ¢ managenent.
6) Provide for safe transition from [operating roonj
to [ post anesthesia care unit].
7) Provide verbal report pertinent to the surgical
procedure and anesthetic managenent to PACU
per sonnel .
9) Fol | ow Departnental Safety Standards
The appel | ee i ntroduced 7 exhi bits, including COVAR 10. 27. 06,
part of the Maryland Nursing Board regulations; the bill for the
anest hesi a services provided to Patient A, the billing regul ations
devised by Health Care Finance Administration’s (“HCFA’), the
federal agency in charge of Medicare paynents; the curricula vitae
of his expert wi tnesses; several Maryland House of Del egates bills;
and a My 2001 newsletter from the Maryland Society of
Anest hesi ol ogi sts (“MSA").°®
COVAR 10.27.06, entitled “Practice of Nurse Anesthetist,”
lists the responsibilities of CRNAs. It defines the practice of
nurse anesthesia as “the performance of acts in collaboration with

an anest hesi ol ogi st, |icensed physician, or dentist, which require

°Prior to 2003, the Maryland and District of Colunbia Society

of Anesthesiologists was a single society. They are now two
separate societies. For ease of reference, we will use only the
term“NMBA.”
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substanti al specialized know edge, judgnent, and skill related to
the admi nistration of anesthesia[.]” COVAR 10.27.06.01(B)(9). It
further provides that “[a] n anesthesiol ogist, |icensed physician,
or dentist shall be physically available to the nurse anestheti st
for consultation at all tinmes during the admnistration of, and
recovery from anesthesia.” COVAR 10.27.06.06(A) (1) (enphasis
added) .

House Bill 986 of the 2001 session of the Ceneral Assenbly
woul d have added to the Health OCccupations Article a section
defining the word “col | aboration” and required that a physician be
on site to supervise a CRNA whi | e anest hesi a i s bei ng adm ni st ered.
The MSA supported that bill, but the Maryl and Nursi ng Board opposed
it. The bill did not pass.

Expert Testimony for the Board

The Board called Drs. Lyles and Forbes as expert wtnesses.
Both were qualified as experts in the field of anesthesiol ogy.

Dr. Lyles received his Ph.D. in materials engi neering prior to
obtaining his nedical degree from the University of Juarez in
Mexico in 1981. He worked as an attendi ng anesthesiol ogi st at
Uni versity of Maryland Shock Trauma from 1984 to 1987 and then as
the Chief of Anesthesiology at Jefferson Hospital in Al exandria,
Virginia from 1987 to 1992. From 1990 to 2000, he served as the
Chi ef of Anesthesiology at Doctors Community Hospital in Lanham

He worked with CRNAs at all three hospitals, although Doctors
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Hospital stopped using CRNAs in 1995. At the tine of the hearing,
he had not held adm tting privileges at any Maryl and hospital for
18 nont hs.

Dr. Lyles has served as President of the MSA. At the tinme of
the hearing, he was representing the MSA on the Board Ofice
Surgery Committee and was serving on the Med Chi and the MSA
| egi slative comm ttees. Dr. Lyles also is a nenber of numerous
pr of essi onal organi zations. Hi s curriculumvitae cites roughly 300
publications and presentations related to nedical topics and the
subj ect of his Ph.D

Dr. Lyles testified that, in drafting his peer reviewreport
inthis matter, he referred to various “qguidelines and standards”
fromthe ASA

Dr. Lyles opined that the standard of care required the
appellee 1) to be physically involved in the pre-operative
eval uation of Patient A as opposed to nerely del egating that duty
to Davis; 2) to personally explain the risks of anesthesia and the
alternatives to Patient A, 3) to be present during Patient A's
i nduction; 4) to check on Patient A approximately every hour during
t he surgery; 5) to be physically available to conme to Davis’'s aid;
and 6) to be present during energence and extubation of Patient A
He further opined that, in the case of a patient with an ASA 3
rating, “the supervising anesthesiologist . . . would be nore

diligent, nore anticipatory, accunulate maybe a |larger, nore
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sufficient database with an ASA 3 than you would with an ASA 1 or
ASA 2," because he “may have to control [the ongoing] disease
processes during the anesthetic.” He also stated that Patient A's
Sal2 level of 92.5 was “low and that the appellee should have
addressed it in a preanesthesia eval uation. Further, Dr. Lyles
testified that, given the conmbination of Patient A's | ow Sa02, her
PVCs, the possibility of her having had a nyocardial infarction,
her |ow PTT, and the changes from her April 1998 evaluation, a
“cardi ac eval uati on by t he anest hesi ol ogi st[] woul d be reasonabl e.”
Dr. Lyles concluded his testinony on direct exam nation by
opining that the appellee had breached the standard of care by
failing to conduct the preanesthetic evaluation, by not being
present and avail abl e during the adm nistration of anesthesia, and
by not being present when the Patient A suffered an adverse event.?®
On cross-examnation, Dr. Lyles acknow edged that the ASA
docunent entitled “Anesthesia Care Team” which he relied upon in
drafting his peer review report, is not an actual guideline or
standard, but a position statenent. He opined that the Union
Menorial policy on the major duties of nurse anesthetists is
contrary to generally accepted standards of nedical care. He

stated that, in contrast to what the Union Menorial policy permts,

Or. Lyles also testified that the appellee breached the
standard of care by not being present when Patient A was extubated
and transferred to the recovery room As discussed above, there
was no evidence that the appellee was absent, and the ultimte
finding was that he was present.
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an anest hesi ol ogi st nmust “personally participate” in the
preoperative assessnent, induction, and emergence of his patient.

Counsel for the appellee questioned Dr. Lyles about the
billing system devised by HCFA, the federal agency overseeing
Medi car e. Dr. Lyles testified that, in order to bill HCFA for
medi cal services, an anesthesiologist nust provide services

consistent with the ASA CGuidelines for the Ethical Practice of

Anest hesi ol ogy. If he provides services that do not neet the
medi cal direction criteria, he may bill for services by use of the
“Q@Z nodifier.” Dr. Lyles testified that, even though HFCA

recogni zes and specifically provides for a |esser degree of
anest hesi ol ogi st i nvol venent than nedical direction, billing HCFA
through the QZ nodifier is “fraudul ent” because it is inconsistent
Wi th state nedical standards. He opined that “any physician inthe
State of Maryl and who col | aborates with a CRNA in the provision of
anest hesi a services in a manner inconsistent with nmedi cal direction
is in violation of the standard of care.”

Counsel further questioned Dr. Lyles about an article he wote
for the May 2001 newsl etter of the MSA, in which he stated, “A high
degr ee of variability exi sts in t he I ndi vi dual
supervi sion/ col | aborati on agreenents with regard to the definition
of clinical responsibilities and duties.” Dr. Lyles testified that

he did not have personal know edge of “different ways of
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col | aborating with CRNAsS” because the coll aboration agreenents he
has had with CRNAs “have all been standard agreenents.”

Dr. Lyles also was questioned about House Bill 986. The
appel l ee’s counsel confronted Dr. Lyles with the fact that the
Maryl and Nursing Board had opposed the bill because it *“has
interpreted the ‘ physical availability’ supervisionrequirement [in
COVAR 10. 27.06] to nmean that the collaborating physician should be
“avail able in person or by telephone and able to reach the site
shoul d his/her presence be required.’”” Despite the |anguage of
House Bill 986 and the Nursing Board s interpretation of COVAR
10.27.06, Dr. Lyles asserted that “the only acceptable node [of
col | aboration] allowed by the standard of care in Maryland . . . is
that described in the ASA [position statenent].” He agreed that
the question of the “necessary | evel of supervision for CRNAs” by
anest hesiologists is a “hot topic” nationwi de and in Maryl and and
that, through his activities with Med Chi and the MSA, he is active
inthat debate. He further acknow edged having testified on behal f
of Med Chi in support of House Bill 986.

On re-direct examnation, Dr. Lyles was asked about his
statenment in the MSA newsletter that “a high degree of variability
exists in . . . collaboration agreenents.” He clarified the
statenent by expl aining that “the nurse at shock trauma m ght have

very different duties and responsibilities than the nurse
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anesthetist at, say, a surgery center because of the severity and
i1l ness of the patient.”

Dr. Forbes testified by tel ephone fromSalisbury. He received
his nedical degree in 1978 from the Medical College of Virginia,
where he | ater conpl et ed resi denci es i n anest hesi ol ogy and i nt er nal
medi ci ne. At the time, the Medical College of Virginia was a
training facility for CRNAs. He then worked as both the Assi stant
Chief and the Chief of the Departnent of Anesthesia at Peninsula
Regi onal Medical Center (“PRMC’) in Salisbury.

At the tinme of the hearing, Dr. Forbes had been in private
practice in Salisbury since 1989, and was the Head of Quality
Assurance at PRMC. PRMC had 12 anesthesiologists and CRNAs on
staff. Dr. Forbes worked with CRNAs tw ce a nonth.

Dr. Forbes testified that his understandi ng of the standard of
care cones fromhis training at the Medical Coll ege of Virginia and
his private practice in Salisbury. He opined that the ASA
“standards” are not mandatory but have becone “standards de facto
by the practice that we’ve chosen to adhere to and the practice
that | understand it to be that which occurs in the majority of

Maryl and” and the rest of the country. In his view, to neet
the standard of care, the appellee was required to personally
reviewPatient’s A s nedical records, personally performa physica
exam nation and assess Patient A s |aboratory work, personally

obtain Patient A s informed consent, be present for induction, and
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check on the CRNA every 45 to 60 m nutes during the surgery. Dr.
For bes concluded that the appellee failed to provide appropriate
nmedi cal care because,

[ T] here was no evidence that he personally participated

in the pre anesthesia evaluation. There's no evidence

that he personally participated in the induction. He

partially fulfilled the criteria of responding and

checking on the patient at tines during the case, and

it’s unknown whet her he was present fully for emergence.

Dr. Forbes also stated that Patient A's ASA rating of 3 nmeant that
she coul d “possi bly have nore potential for conplications” and t hat
t he physicians would be “nore involved and nore vigilant than say
an ASA 1 patient that has no nedical conditions and they’'re going
to inpact their surgery.”

On cross-exam nation, Dr. Forbes acknow edged that CRNAs can
perform i nductions for cataract surgery; that he is not famliar
wi th COVAR 10.27.06 or any anesthesia groups that allow CRNAs to
practice w thout medical direction; and that he is not famliar
with anesthesia practices in parts of the state other than
Sal i sbury. He said he believes that Union Menorial’'s policies on
CRNAs are in violation of the standard of care. He acknow edged

t hat he has never taught CRNAs.

Expert Testimony for the appellee

The appellee called two expert wi tnesses, Tinmothy G| bert,
M D., and Janes Pepple, MD. Both were qualified as experts in

anest hesi ol ogy.
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Dr. Glbert received his nedical degree fromthe University of
Virginiain 1987. He conpleted his residency in anesthesi ol ogy at
George Washington University in 1992. Wile there, he served as
Chi ef Resident, and then undertook a fellowship in cardiothoracic
anest hesi a. He also worked as a clinical instructor at George
Washi ngton University for two years and as an instructor for a CRNA
programfor the U.S. Navy in the District of Colunbia. Dr. G| Dbert
worked with CRNAs while at GAU

At the tinme of the hearing, he was an Associ ate Professor of
Anesthesiology and Cardiology and the Section Chief of
Cardi othoracic Anesthesiology at the University of Maryland
Hospital. That hospital does not use CRNAs. Dr. Gl bert al so had
privileges at Mryland Shock Trauma and at Baltinore Veteran's
Hospital . CRNAs are used at both of these institutions. Dr .
G lbert is Board certified in anesthesiology and critical care
nmedi ci ne. He has published nunmerous articl es.

Dr. Glbert testified about a study he published in the
American Journal of Orthopedics in 2000 about the use of spinal
versus general anesthesia for elderly hip fracture patients. 1In
his study, which took place in the 1990s, he evaluated 1,000
patients at eight hospitals and two academic institutions in
Maryl and, including the follow ng hospitals: Northwest Medical
Franklin Square, G eater Baltinore Medical Center, St. Agnes, St

Joseph’s, Sinai, Union Menorial, and the University of Maryl and.
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Seven out of the eight hospitals use CRNAs. Although the prinmary
focus of the study was not the |evel of physician supervision of
CRNAs, one focus was on det erm ni ng whet her anest hetic care has “an
i npact on outcone in elderly patients in Baltinore who had hip
fractures.” As part of this research, Dr. Glbert reviewed how
anesthetic care is structured and delivered.

Dr. Glbert testified that

there’ s a high degree of variability in the collaboration

bet ween an anest hesi ol ogi st and a [CRNA]. As evidence to

what | found in the study that we perforned, there are a

conti nuum of col | aborati ons that depend sonmewhat on the

degree of expertise of the CRNA and the hospital policies

and procedures that are in place at a given hospital. It

ranges froman anest hesi ol ogi st providing care solely by

t hensel ves to the ot her end of the conti nuumwhere a CRNA

is providing care solely by thenselves with the back-up

supervision or collaboration of a physician or

col | aboration of a physician or dentist or podiatrist.
Dr. Glbert opined that these levels of collaboration, while
varying, all are “acceptable” and neet the standard of care.

According to Dr. Glbert, the standard of care can be net
w t hout nedical direction, and “medical direction is not related
i nherently to the standard of care, but is nore directly related to
billing term nol ogy.” He noted that, in six out of the eight
hospitals he exam ned for his study, the |evel of involvenent of
CRNAs in patient care was “relatively simlar” to Union Menorial’s
policy. He concluded that Union Menorial’s policy conplies with

the standard of care, and that the appellee did not breach the

standard of care in his treatnment of Patient A.
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Dr. Glbert also testified that, contrary to Dr. Lyles’s
concl usions, Patient A's Sao2 |evel was not an issue of concern,
due to her injury, her age, and the fact that she had been given
pai n nedi cati on.

On cross-exam nation, Dr. Glbert clarified that, in about
hal f of the cases in his study, anesthesia was delivered directly
by anesthesiol ogists; in the other half, anesthesia was delivered
by a CRNA in sone | evel of collaboration with an anest hesi ol ogi st.
He testified that, although non-conpliance with the ASA standards
for nmedical directionis not “de facto mal practice,” the standards
are “inportant things to | ook at when we’'re defining quality.”

Dr. Glbert further opined that, when nedical direction is not
used, the anesthesiologist and CRNA still should work together
because “no one wants to be left out in a room by thenselves
wi t hout any kind of help. But |I would expect that’s not so much a
standard of care issue. It’s just how a business is run.” Dr.
G lbert agreed with the statement that, wunder the nedica
supervision nodel of care, “the nurse is in charge and gets
consultation with the doctor as the nurse decides.”

On re-direct examnation, Dr. Glbert stated that the standard
of care gives CRNAs a significant role in adm ni stering anesthesi a
and allows themto decide when to call for help, because of their

“expertise, training and know edge.”
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Dr. Pepple obtained his nedical degree at the University of
M ssouri in 1974. He conpleted his internship and residency in
pediatrics at Johns Hopkins and then conpleted a residency in
anest hesiology at the University of Pennsylvani a. From 1983 to
1995, he worked as a staff anesthesiologist at Geater Baltinore
Medi cal Center, where CRNAs are used. He al so held the position of
Assi stant Professor of Anesthesiology and Critical Care Medicine at
The Johns Hopkins Hospital from 1983 to 1996.

Dr. Pepple has been Board-certified in anesthesiol ogy since
1983. At the tine of the hearing, he was Chairman of Anesthesia
for the Upper Chesapeake Health System —- which includes Harford
Menorial Hospital, Upper Chesapeake Medical Center, and Harford
Surgery Pavilion -- and was the Anesthesia Director for the Towson
Surgical Center. He has worked with CRNAs at Hopkins, the G eater
Baltimore Medical Center, Harford Menorial Hospital, Towson
Surgi cal Center, and Upper Chesapeake Health System He al so has
aut hored nuner ous publicati ons.

Dr. Pepple testified that, in Maryland, an anesthesi ol ogi st
need not practice nmedical direction to satisfy the standard of
care. Rat her, nedical direction is a term that “grew out of
conpliance issues that HCFA was having with . . . physicians
billing lots and lots and not being clear how many people were
involved in care.” He stated that the ASA pronouncenents are “not

observed,” and represent a political, “ideal position.”
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Dr. Pepple testified that several hospitals in Maryl and fol | ow
the Union Menorial nodel of collaboration, including Franklin
Square, Carroll County, and Harford Menorial. He opined that Union
Menorial’s policies exceed the standard of care. Dr. Pepple stated
that, when CRNAs practice “unnedically directed,” that is a
per sonnel deci sion made to avoi d any probl enms wi t h HCFA conpl i ance.
He added,

[I]t’s a manpower issue. If you have so many peopl e t hat

have to be on call so much of a period of tinme, if it

becones too burdensonme, you won’t have any staff at all.

So it’s practical solution.

CRNAs are “expected to do all of the care thenselves. . . to do
everything fromA to Z thenselves.”

Dr. Pepple characterized the rules on coll aboration between
anest hesi ol ogi sts and CRNAs as “very loose.” He opined that, in
this case, there was not hi ng about the cardi ac status or any of the
| aboratory results for Patient Athat altered the standard of care
for the provision of anesthesia services to her. He expl ained that
an Sa02 level of 92 for an elderly person is wthin the nornal
range. He concluded that the appellee did not violate the standard
of care in any way in providing anesthesia services to Patient A

Dr. Pepple qualified his opinion about the standard of care by
sayi ng that, when he testified that a CRNA coul d performanest hesi a
care “Ato Z’ he was not “endorsing any of this stuff.” He was

“just reporting as to what is occurring in Maryland, which woul d be

the standard of care.” Hi s personal practice in admnistering
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anesthesia differs fromthe standard of care. Hi s opinions about
the standard of care are based on the COVAR regul ations and on
“what has been occurring in the state and country.” He noted that,
to the best of his know edge, no Maryl and hospital permts CRNAs to
gi ve anesthesia in open heart surgery.

Dr. Pepple also stated that, despite Patient A's ASArating of
3, the standard of care had been net, given that Patient A was
“awake and tal king and doing everything normally” and CRNA Davis
had 30 years of experience.

The appellee also called Charles F. Hobelnman, Jr., MD.,
Chai rman of the Departnent of Anesthesiol ogy at Union Menorial. He
testified that Union Menorial does not use nedical direction, but
rather a “looser form of direction,” and that its nodel of
coll aboration is simlar to that used at Franklin Square. He
descri bed how the anesthesia departnent at Union Menorial 1is
staffed in the evenings. He testified that the handling of Patient
A's case did not differ fromthe standard operati ng procedure under
simlar circunstances at Union Menorial .

On cross-exam nation, Dr. Hobelman stated that, at Union
Menorial, a CRNA may request “nore specific managenent by an
anest hesi ol ogi st .” O herwi se, the CRNA handles the anesthetic
responsibilities w thout assistance.

Finally, the appellee testified on his own behalf about the

events surroundi ng Patient A's surgery and the | evel of supervision
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of CRNAs at Union Menorial. He said that he had worked with CRNAs
at Union Menorial and had | earned about the standard of care from
his work there. He opined that Union Menorial’s policies exceed
t he standard of care because they require sone consultation between
the CRNA and the anesthesiologist, and there nust always be an
anest hesi ol ogi st present on site for consultation. Li ke Drs.
G | bert and Peppl e, he characterized nedical direction as a billing
concept; stated that the ASA position statenent does not establish
the standard of care; and agreed that the issue of collaboration
bet ween anest hesi ol ogi sts and CRNAs is a “hot and debated topic.”

In summarizing his version of the events surroundi ng Patient
A s surgery, the appellee testified that an Sa02 | evel of 92.5 is
not unusual for an elderly patient and that there were no speci al
risks of Patient A's surgery that required a physician to perform
t he preanesthetic evaluation. Had he perforned the evaluation, it
woul d have been no different than the one Davis perfornmed. G ven
that Patient A “had relatively few nedical conditions aside from

the acute process that needed to be treated that night,” his one-
m nut e di scussi on with CRNA Davi s about Patient A s anesthesia pl an
was appropriate. In ten years of collaboration, Davis always had
provi ded the appellee with all relevant information about a patient
for anesthesia eval uation.

After counsel gave closing argunents, the ALJ stated that she

woul d i ssue her proposed decision within 90 days.
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The ALJ’s Decision

On August 14, 2001, the ALJ issued a witten proposed
deci sion, recommending that the charges against the appellee be
di sm ssed.

The ALJ first defined the applicable terns, including CRNA,
col l aboration, the various stages of the anesthesia process, and
“physically available.” She reviewed the rel evant ASA docunents
and the Union Menorial policies. She then sunmarized Patient A's
medi cal condition and the events of October 13, 1998.

The ALJ set forth two questions she considered to be centra
to the case: 1) whether the nodel of collaboration used by the
appel l ee itself constituted a per se violation of the standard of
care; and 2) assum ng, arguendo, that the answer to that question
was “no,” did the appellee breach the standard of care by
del egating duties in Patient A's case to Davis?

The ALJ observed that the Board s experts had testified that
the nedical direction nodel of collaboration is the m ninmm
standard for providing quality medical care and that the standard
of care for anesthesiol ogists requires that they foll owthat nodel.
She further observed, however, that the appellee’ s experts were
“even nore i npressive,” and that they had testified that the nethod
of coll aboration used by the medical community is consistent with
the Union Menorial Hospital node. She found the testinony of the

appel | ee’ s expert w tnesses, that nedical directionis not the only
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acceptabl e coll aboration nodel, to be “entirely credible.” She

further found that testinmony of the Board s experts was “not
per suasi ve.”

The ALJ noted that, although Dr. Lyles had referred to the ASA
position statenent in asserting that nedical directionis the only
col  aboration nodel that neets the standard of care, he later
conceded that the docunment was non-binding. Further, although Dr.
Lyles testified that he had reached his conclusion about the
standard of care independent of the ASA docunents, this testinony,
in the ALJ's view, was not credible. She pointed out that Dr.
Lyl es made several concessions on cross-exan nati on about HCFA, the
Nursing Board’ s opinions, and his article in the MSA May 2001
newsl etter, which “belie[d] not only the credibility of the stated
basis for his conclusion, but also the persuasiveness of his
overall opinion.”

The ALJ al so found both Dr. Lyles and Dr. Forbes to be | acking
in experience with CRNAs. She noted that Dr. Lyles’ s experience
was limted to hospitals that use only the nedical direction node
of collaboration or do not enploy CRNAs at all; and that, at the
time of the hearing, he had not held admtting privileges at any
Maryl and hospital for about 18 nonths. Further, the ALJ found that
Dr. Lyles was a biased witness, as he “is clearly on one side of
[the CRNA col |l aboration] debate.” The ALJ observed that Dr.

Forbes’ s experience was limted to his practice in Salisbury and
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that he had not published any papers or done any research on
varyi ng nodel s of collaboration. She stated:

[While | am convinced that Dr. Forbes believes that

medical direction is the mniml standard, | do not

believe his conclusion is based on a full understandi ng

of the range of practices utilized by reasonably

conpetent practitioners in anesthesiology in the sanme or

simlar circunstances wthin the Maryland nedical
conmuni ty.

In contrast, the ALJ found that the “breadth of experience of
the [appellee’s] wtnesses denponstrated a full er understandi ng of
the practices of the Maryland medi cal comunity.” She descri bed
Dr. Glbert as “extrenely inpressive’” and found that he provided
the “nost objective and conpel | i ng evi dence” about the standard of
care. She cited with approval his study in the American Journal of
Orthopedics about elderly hip fracture patients. She noted that
Dr. Glbert had “credibly testified” that there is a continuum of
practices of physical availability and that nedical directionis a
billing practice, not a mninum standard of care. She then
summarized Dr. Pepple’ s testinony and Dr. Hobel man’s testinony.
Witing rhetorically, the ALJ asked, if nmedical direction is the
only col |l aboration nodel that satisfies the standard of care, why
woul d | egi sl ati on such as House Bill 986 be sought to ensure that
t he anest hesi ol ogi st be on site? She concluded by stating:

[ The appell ee] presented conpelling, consistent expert

testinmony that [the appellee] used the sane degree of

care and skill in selecting the “nmedical supervision”

nodel of collaboration that “reasonably conpetent

anest hesi ol ogi sts” in the same or simlar circunstances
woul d use. | agree with [the appellee] that it is
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I ncorrect to conclude that his failure to adhere to the

medi cal direction nmethod of collaboration with CRNA

Davis, in and of itself, constituted a breach of the

standard of care. Like [the appellee], | agree that the

evidence fails to establish that “nedical direction” is

the only acceptable method of coll aboration. To hol d

otherwwse would be to conclude that al | t he

anest hesi ol ogi sts, at nunerous hospitals, including Uni on

Menorial, are daily in violation of the standard of care

when they practice in conformty with their peers.

The ALJ then turned to the question of whether the appellee’s
col |l aboration with Davis, given the facts of this case, breached
the standard of care. She observed that this is a factua
question, because “the only real guidance about the standard of
care is that the collaborating physician nust be physically
avai l abl e to assist the CRNA during anesthesia services.”

The ALJ concluded that none of the charges brought by the
Board established a breach of the standard of care by clear and
convi nci ng evidence. Charge |, that the appell ee was not present
during extubation and energence, was factually unsupported by the
evi dence. She found no nerit to the charges that the appellee was
not physically avail abl e, because he never left the operating suite
while Patient A was in surgery, there was a second CRNA who coul d
have relieved him and he could have arrived at Patient A's
operating roomw thin mnutes to assist Davis, if necessary.

The ALJ then found that the appellee’ s delegation of
responsibility to Davis net the standard of care. She not ed

Davis’s extensive experience and the appellee’ s testinony that

Davi s had never given himreason to question [Davis’s] judgment.
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She observed that there was no evidence presented that the
appel l ee’ s confidence in Davis was m spl aced.

Turning to the Board's argunent that, had the appellee
performed the preanesthesia assessnent, he mght have ordered
addi tional |aboratory reports, delayed the surgery, or altered the
plan, the ALJ found that “no testinony was presented that would
suggest that the ultimte anesthesia plan was incorrect” and, in
fact, Dr. Forbes had opined that the overall anesthetic care net
the standard of care. Further, both Dr. Gl bert and Dr. Peppl e had
testified that Patient A's SaQ2 |evel of 92.5 was not cause for
concern.

The ALJ further found that, although the Board suggested that
Patient A's hypotension woul d have been treated differently had the
appel l ee collaborated wth Davis in a manner consistent wth
nmedi cal direction, all wtnesses except Dr. Lyles had concl uded
that Davis’'s treatnment was appropriate.

The ALJ sunmari zed her findings as foll ows:

In light of the credible expert testinony, | cannot
conclude that the Board has established by clear and
convi nci ng evidence that [the appel |l ee’ s] care of Pati ent
A did not satisfy the standard of care. The Nursing
Board regulations [COMAR 10.27.06] approved by the
[Board], essentially require one thing only for
coll aboration - that the physician be physically
avai l able. Union Menorial’s policy, adhered to by [the
appel l ee] in his [Cctober] 13, 1998 care of the Patient,
nore than neets the mnimal requirements of physica
avai lability as practiced by conpetent Mar yl and
practitioners. As noted previously, the standard of care

in Maryl and does not require any specific actions on the
part of the collaborating physician prior, during or
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after surgery beyond this “physical availability.” Thus,
whil e [the appel | ee] did not conply with the requirenents
of the nmedical direction nodel of collaboration, that is
not the standard.

I find, therefore, that [the appellee] was
“physically available” to CRNA Davis and that his
col |l aboration with CRNA Davis in the treatnent of Patient
A was within the standard of care practiced in the
medi cal comunity.

The Board filed exceptions to the ALJ s decision. An

exceptions hearing was hel d before the Board on Decenber 19, 2001.

The Board’s Decision

The Board rejected the ALJ' s proposed decision in a witten
opi ni on dated June 3, 2002. The Board concl uded that the appellee
had failed to neet the appropriate standards for the provision of
quality nmedical care in Maryland, in violation of HO section 14-
404(a) (22). The Board reprimanded t he appell ee, and stated that it
woul d conduct a chart review of his cases after the date of its
decision, “in order to determne if the standard of quality nedical
care is being net with regard to interaction with patients and
supervi sion of CRNAs during anesthetic procedures.”

In reaching its decision, the Board first summarized the
facts. It stated that it did not disagree with “many” of the ALJ' s
factual findings.

The Board noted that the only i ssue that was sharply contested

was “the degree of supervision that an anesthesiol ogi st who has
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accepted responsibility for a patient nust provide to a CRNA who
adm ni sters anesthesia in the circunstances of this case.” The
Board stated that the standard for the provision of quality nmedica
care is determined by appropriate peer review, the opinion of
experts in the field, and the Board’ s own nedi cal expertise. The
Board stated that it was within its province to wei gh the opinions
given by the expert wtnesses in a contested case hearing
“dependi ng on the experts’ training, experience and know edge, as
wel |l as the bases for their opinions.”

The Board summarized each expert wtness's credentials,
background, and testinony. The Board did not address the ALJ' s
credibility and bias determ nati ons about the experts.

The Board next observed that the ALJ used the terns “nedi cal
direction” and “nedi cal supervision” as “nodel s of supervision” and
determ ned that the “nedical supervision nodel” was “w dely used
and thus established the standard of care.” The Board disagreed
with the ALJ' s proposed formulation of the standard of care,
stating that the ALJ had “created a false dichotony between the
‘medi cal direction nodel’ on one hand and the HCFA term ‘' nedica
supervision’ on the other.” The Board found that these were
“insurance terns” and were “only marginally relevant to the
ultimate issue here.”

In the Board' s view, the ALJ incorrectly divided all possible

types of supervision of CRNAS into two nodel s, and “any supervi sion
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which did not conform to the ASA statenent was called ‘nedical
supervision’ and was deened to follow that ‘nodel.’” The Board
di sagreed with this means of analysis, noting that the dichotony

exists “for HCFA reimbursement reasons only.’ (Enphasis in

original.) The Board continued:

Anest hesi ol ogi sts can and obvi ously do provide at tinmes
nor e supervi sion than that provided by [the appel | ee] but
still fail to neet every criteria set out in the ASA
statement. An exanple is Dr. Forbes’[s] use of CRNAs in
cataract surgery. Anesthesiologists also sonetines bil
for “medi cal supervi si on” while providing nore
supervi sion than that provided by [the appellee] in this
case. An exanple is Dr. Pepple, who does not use and
does not endorse the | owest | evel of supervision billable
as ‘medical supervision,’” but who bills HCFA only for
“medi cal supervision.” The ALJ' s proposed findings that
a nunber of hospitals use the “nedi cal supervision nodel”
are thus off the mark, since the issue in this case is
not the choice between two “nodel s” set up by HCFA for
rei mbur senent purposes, but a determ nation of what the
standard of quality nedical care requires.

(Ctations omtted.)

The Board observed that both Dr. Lyles and Dr. Forbes pointed
out that circunstances could justify variations from the ASA
statenment. It reiterated that the i ssue was not a choi ce between
two nodel s of supervision but, rather, “what does the standard of
qual ity nedical care require in this case[?]”

The Board also criticized the ALJ for relying upon the Board
of Nursing regulations, in COVAR 10.27.06, because they set the
m ni mum st andards for CRNAs, not anesthesi ol ogi sts.

The Board found t he appel | ee’ s experts’ testinony on practices

el sewhere “fuzzy” and “vague.” It observed that Dr. Gl bert had
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not actually assessed the degree of supervision at the hospitals in
his study and that Dr. Peppl e had naned hospitals that he said used
“simlar activities,” but had not provided any details or the basis
for his conclusion. Further, the Board found that Dr. G| bert
generally does not practice with CRNAs and Dr. Pepple refused to
“endors[e] any of this stuff.”

In addition, the Board found that “the testinmony of Drs. Lyles
and Forbes was based nore on nedical considerations than that of
Drs. Glbert and Pepple.” The Board stated that Dr. Lyles and Dr.
Forbes “testified convincingly that they learned in their training
that a higher degree of supervision was necessary - and that the
consensus of the nationw de comunity of anesthesiol ogists is that
nore supervision is required than that provided by [the appell ee]
in this case.”

In sumarizing its conclusions, the Board stated that the
ALJ’ s focus on the Board of Nursing s regul ations and on the “fal se
di chot ony between the ‘nodel s’ of ‘nedical direction” and ‘ nedi cal

supervi si on was unwarranted. Further, the ALJ's finding that
there was an additional CRNA available to relieve the appell ee was
“an oversinplified view of the evidence.” The Board rejected the
ALJ's finding that Union Menorial’s nodel of supervision of CRNAs
is consistent with the nodel s used at other hospitals, stating that

it was not supported by the evidence and was m sl eadi ng. The Board

concl uded:
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Al together, the ALJ' s proposed deci sion was based on an
oversinplified and nechanical view of the [Board’ s]
evi dence whi ch di d not gi ve adequat e consi deration to the
actual nedical factors in this case. The proposed
deci sion did not weigh sufficiently the seriousness of
the patient’s condition or the responsibility of [the
appel | ee] for her nedical care.

The Board observed that there was “no certainty” in this case
that Patient A's conplications would not have arisen if the
appel | ee had nore cl osely supervised Davis; the issue of causation
was not before it, however

Noting that it had considered the expert testinony about the
standard of care in the light of its own expertise, the Board
determ ned that the appell ee had breached the standard of care by:

(1) failing either to physically exam ne the patient or

to preview personally the chart or any |aboratory
dat a;

(2) failing tointeract personally with the patient and
expl ai n t he anest hesi a opi ni ons and obtai n i nforned
consent ;

(3) failing to be present during induction and
i ntubation[;] and

(4) failing to check in on the progress of the
anest hesia within one hour of induction.

The Board further stated:
The standard of quality nedical care in this state
required that [the appellee], as the anesthesiol ogist
accepting responsibility for this patient, fulfill each
of these four functions.
The Board found that the appellee had not violated the
standard of care with respect to his physical availability on the

ni ght of the surgery.

Action for Judicial Review
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On June 28, 2002, the appellee filed a petition for judicial
review of the Board' s decision reprimanding him On May 5, 2003,
a hearing was held in the Grcuit Court for Baltinore County.

On August 25, 2004, the circuit court issued a very thorough
opi nion reversing the Board’ s deci sion.

The Board noted the instant appeal on Septenber 9, 2004.

DISCUSSION

The question for review in this case is whether the Board’'s
final decision, that the appellee failed to render appropriate
nmedi cal care to Patient A in the four ways enunerated above, is
supported by substantial evidence in the agency record and is not
prem sed on an erroneous conclusion of |aw. Maryland Aviation
Admin. v. Noland, 386 Ml. 556, 571 (2005) (citing Bd. of Physician
Qaulity Assurance v. Banks, 354 Ml. 59, 67 (1999)). The questions
framed by the parties in their briefs are argunents in support of
their opposing sides of this issue. Therefore, we shall address
themin one discussion.

Review of Adjudicatory Agency Decision

In this Court, in an appeal from the final decision of an

adm ni strative agency, we review the agency’s decision, not the

decision of the circuit court. See McKay v. Dep’t of Pub. Safety,
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150 Md. App. 182, 193 (2003); Anne Arundel County v. Muir, 149 M.
App. 617, 625 (2003).

I N Finucan Maryland Board of Physician Quality Assurance, 380
Md. 577, 590-91 (2004), the Court of Appeals explained the narrow
standard of review that governs an adnmnistrative agency’s
adj udi cat ory deci si on:

It is well settled that the State Judiciary’'s role
in reviewing an admnistrative agency’ s adjudicatory
decision is limted, United Parcel Service, Inc. V.
People’s Counsel, 336 M. 569, 576, 650 A 2d 226, 230
(1994); it “is limted to determining if there is
substanti al evidence in the record as a whol e to support
t he agency’s findings and concl usions, and to determ ne
if the administrative decision is premsed upon an
erroneous conclusion of law.” United Parcel, 336 Ml. at
577, 650 A.2d at 230. . . . W, therefore, ordinarily
gi ve consi derable weight to the adm nistrative agency’s
interpretation and application of the statute that the
agency adm nisters. Furthernore, the expertise of the
agency in its owm field of endeavor is entitled to
judicial respect. Fogle v. H & G Restaurant, Inc., 337
Mi. 441, 455, 654 A. 2d 449, 456 (1995); Christ v. Dep’t
of Natural Res., 335 Ml. 427, 445, 644 A 2d 34, 42 (1994)
(legislative del egations of authority to adm nistrative
agencies wll often include the authority to nake
“significant discretionary policy determ nations”); Bd.
of Ed. For Dorchester Co. v. Hubbard, 305 M. 774, 792,
506 A. 2d 625, 634 (1986) (“application of the State Board
of Education’s expertise would clearly be desirable
before a court attenpts to resolve the” |egal issues).

(Sone citations omtted.) See also Noland, supra, 386 Ml. at 570-
73, Banks, supra, 354 Md. at 67-69.

When a reviewi ng court applies the substantial evidence test,
it decides “whether a reasoning mnd reasonably coul d have reached

the factual conclusion the agency reached.” Banks, supra, 354 M.

42



at 68 (internal quotations omtted). “A reviewing court should
defer to the agency’s fact-finding and drawi ng of inferences if they
are supported by the record.” Id. The agency’s decision nust be
reviewed in the light nost favorable to it; because it is the
agency’s province to resolve conflicting evidence and draw
i nferences fromthat evidence, its decision carries a presunption
of correctness and validity. Id.; Ramsey, Scarlett & Co. V.
Comptroller, 302 M. 825, 834-35 (1985). We give “considerable
weight” to an agency’'s “interpretations and applications of
statutory or regulatory provisions” that are adm nistered by the
agency. Noland, supra, 386 M. at 573 n.3; Oltman v. Bd. of
Physicians, 162 M. App. 457, 482 (2005).

I N Anderson v. Department of Public Safety and Correctional
Services, 330 Md. 187, 215 (1993), the Court of Appeals stated, “The
creation of an ALJ as an inpartial hearing officer in adm nistrative
proceedi ngs introduced another factor to be considered in our
standard for judicial review of an agency’'s final decision. The
Court observed that the ALJ' s findings are part of the agency

record; and that evidence supporting the agency’ s decision “‘may be
| ess substantial when an inpartial, experienced exam ner who has
observed the witnesses and lived with the case has drawn concl usi ons
different from the (agency’s) than when he has reached the sane

concl usi on. Id. at 216 (quoting Universal Camera Corp. v. NLRB,

340 U.S. 474 (1951)).
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The Court held that, when wtness credibility is significant
in acase that has been heard by an ALJ, the agency’s deci si on- maker
should give deference to the ALJ s deneanor-based credibility
findings and should reject those findings only if it gives strong
reasons for doing so. It stated, “‘The [ALJ's] findings as to
credibility have alnost conclusive force and the inportance of
credibility evidence to the final decision will affect the weight
given the [ALJ' s] findings.'” Id. at 217 (quoting 1 Charles H
Koch, Administrative Law and Practice, at 522 (1985)). Therefore,
the ALJ “*has the power to reject credibility assessnents only if
it gives strong reasons for doing so.’” I1d. (quoting Koch, supra,
at 522).

The Court in Anderson supra, determned that the credibility
vel non of the fact witnesses in the case “was of utnost inportance
to the circunstances,” “played a dom nant role,” and was “pivotal.”
330 Md. at 218. It concluded that the agency’s final decision-nmaker
failed to give any deference to the AL)' s credibility assessnments
of those w tnesses, and gave no strong reasons for rejecting the
ALJ's credibility assessnents. On that basis, the Court determ ned
that it could not be said that the agency’s deci sion was supported
by substantial evidence. The Court vacated the agency’'s fina
decision and instructed that the matter be remanded, for the final

deci si on-nmaker to “reconsi der her order in the |ight of what we have
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found to be the interrel ati on between her function and the function
of the ALJ.” 1d. at 219.

| N Department of Health and Mental Hygiene v. Shrieves, 100 M.
App. 283 (1994), this Court, relying upon Anderson, explained that,
in assessing the rationality and evidentiary basis for an agency’s
final decision, we may take into account that on a cold record the
agency nade a decision contrary to the one the ALJ proposed on a
live record, i.e., upon first-hand observation of w tnesses. W
went on to hol d:

[ W hen an adm ni strative agency overrul es t he
recommendation of an ALJ, a reviewing court’s task is to
determine if the agency’'s final order is based on
substantial evidence in the record. In making this
judgment, the ALJ's findings are, of course, part of the
record and are to be considered along with the other
portions of the record. Moreover, where credibility is
pivotal to the agency’s final order, [the] ALJ’s findings
based on the demeanor of witnesses are entitled ¢to
substantial deference and can be rejected by the agency
only 1if it gives strong reasons for doing so. If,
however, after giving appropriate deference to the ALJ’s
demeanor-based findings there is sufficient evidence 1in
the record to support both the decision of the ALJ and
that of the agency, the agency’s final order 1is to be

affirmed -- even 1f a court might have reached the
opposite conclusion. This approach preserves the
rightful roles of the ALJ, the agency, and the review ng
court: it gives special deference to both the ALJ s

deneanor-based credibility determnations and to the
agency’s authority in nmaking other factual findings and
properly limts the role of the review ng court.

100 Md. App. at 302-03 (enphasis added).

| N Commission on Human Relations v. Kaydon Ring and Seal, Inc.,

149 Md. App. 666, 693 (2003), we stated that, under the holding in
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Shrieves, supra, the agency, which ordinarily owes no deference to
an ALJ' s findings, “should give substantial deference to the ALJ's
credibility determnations to the extent they are critical to the
outcone of the case and they are deneanor-based, that is, they are
the product of observing the behavior of the w tnesses and not of
drawi ng i nf erences fromand wei ghi ng non-testinoni al evidence.” See
also Berkshire Life Ins. v. Maryland Ins. Admin., 142 Md. App. 628,
648 (2002) ; Gabaldoni v. Bd. of Physician Quality Assurance, 141 M.
App. 259, 261-62 (2001).

The opinion nost pertinent to this case was issued |ast year
the Court of Appeals. |In Consumer Protection Division v. Morgan,
387 Md. 125 (2005), two appraisers were charged by the Consumer
Protection Division (“Division”) wth violating the Mryl and
Consuner Protection Act by meking false and m sl eadi ng statenents
in appraisals of properties that were sold to unsuspecting buyers
at grossly inflated prices, as part of a “flipping” schene.

A contested case hearing was held before an ALJ. The evi dence
presented included the testinony of two real estate appraisal
experts, one called by each side. The Division s expert prepared
reports criticizing the apprai sals perforned by t he def endants based
on consideration of data available to the appraisers when the
apprai sals were done. He testified about his reports before the
ALJ. The defendants’ expert also testified and di sputed sone of the

opposi ng expert’s testinony about the appraising process and the
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resources avail able to the defendants. The defendants testified and
deni ed any wongdoi ng. One of themdi sputed sonme of the appraising
criteria about which the Division s expert testified, and i ntroduced
i nto evidence an apprai sal of one of the properties at issue that
was performed by a respected appraiser, to show that acceptable
apprai sal s can vary.

The ALJ made a determ nation wholly in favor of one defendant
and partially in favor of the other. The Division s final decision-
maker reviewed the case on the record and rej ected nost of the ALJ' s
findings, ruling against the defendants on all issues. In their
action for judicial review and subsequently before the Court of
Appeal s, the defendants argued that the case was not a proper one
for the agency’'s final decision-maker to decide on a cold record,
wi thout giving deference to the ALJ)' s credibility findings and
stating strong reasons refuting them

The Court of Appeals started its discussion of the issue by
expl aining that, in general, an agency’s final decision can be nmade
based on a record review of testinony and ot her evi dence adduced at
a contested case hearing. The exception to the rule, as stated in
Anderson, supra, exists when the ALJ's findings rest on deneanor -
based credibility assessnments of witnesses. |In that situation, the
final decision-maker nmust give deference to those findings and can

reject themonly when strong reasons for doing so are stated.
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Turning to the evidence introduced at the contested case

heari ng, the Court stated:

A concl usi on based on [that] evidence necessarily woul d
focus on appraisal standards, the accuracy of [the
defendants’] appraisals, and the information available to
the appraisers at the time of the appraisal. As such

t he determ nation woul d focus on the experts’ testinony,
[the Division's expert’s] reports, [the respective
apprai ser’s] reports, [one of the defendant’ s] testinony
about his understanding of appraisal procedures, and,
nost inportantly, [the defendants’] actual appraisal
reports.

Morgan, supra, 387 Ml. at 202.

The Court concl uded that an assessnent of the demeanor of the
expert wtnesses was “of mnimal inportancein this technical case.”
Id. More specifically, the Court held that the defendants had not
shown “that the resolution of the issues [in the case] turned on a
deneanor - based credibility assessnment of the experts.” 1I1d. at 203.
The Court quoted the follow ng passage from New England Coalition
on Nuclear Pollution v. United States Nuclear Regulatory Commission,
582 F.2d 87, 100 (1st Gr. 1978):

Though credibility of the conflicting experts nust play

a central role in the [agency] decision, that credibility

is a function of |logical analysis, credentials, data

base, and other factors readily discernible to one who

reads the record. [The intervenor] has not denonstrated

that this is an issue that turns on conflicting

eyewi tness reports or evaluations of the wtnesses’
deneanor or conduct.

387 Md. at 202. The Court al so quoted the observation of the United
States Court of Appeals for the DDC. Circuit in Millar v. FCC, 707

F. 2d 1530, 1539 (D.C. Cir. 1983), that expert testinobny is a
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category of evidence in which “credibility may play a role, but
dermeanor may not.”
Parties’ Contentions

The Board contends that the circuit court’s decision nust be
rever sed because there was substantial evidence in the agency record
to support the finding, by clear and convincing evidence, that in
his treatnent of Patient Athe appellee failed to “neet appropriate
standards as determ ned by appropriate peer reviewfor the delivery
of quality [] nedical care. . . ina[] . . . hospital.” HO section
14-404(a)(22). It argues that the ALJ's findings were not the
product of deneanor-based credibility assessnents and, therefore,
the Board did not owe them deference and had no obligation to state
strong reasons for rejecting them that the Board considered the
ALJ’ s findings and adequately explained its reasons for rejecting
them that there was substantial evidence to support the Board' s
decision; and that it was not an error of law for the Board to
reject the ALJ' s findings about which of the expert wtnesses
accurately testified about the appropriate standard of care.

The appellee responds that the ALJ' s findings about the
standard of care were a result of her deneanor-based credibility
assessnents of the expert wi tnesses who testified about what the
standard of care is; that the Board erred by failing to give
substanti al deference to those findings and by not stating strong

reasons for rejecting those findings; that even if the ALJ' s

49



findings did not rest on deneanor -based credibility assessnents, the
Board’ s decision is not supported by substantial evidence in the
record; and that the Board commtted an error of |aw by inposing a
standard of care on the appellee that differs fromwhat a reasonably
prudent physician woul d be required to do under the sane or simlar
Ci rcunst ances.
Analysis
(1)

The threshold question here is whether the resolution of the
di sputed issue in the contested case hearing turned on deneanor-
based credibility assessnments of any of the testifying expert
Wi t nesses.

As we have explained, for all practical purposes, the basic
facts surroundi ng the appellee’s invol venent in Patient A's care on
Cct ober 13, 1998, were undi sputed. Having charged the appellee with
violating HO section 14-404(a)(22), the Board bore the burden of
proving, by clear and convincing evidence, that the appellee’ s
actions or om ssions on that date violated “appropriate standards
as determ ned by appropriate peer reviewfor the delivery of quality
medical [] care . . . in a[] . . . hospital.” Essential to that
charge was proof, also by clear and convincing evidence, of what
exactly were the “appropri ate standards as determ ned by peer revi ew
for the delivery of quality nedical care” by the appellee to Patient

A The only disputed issue at the hearing was what were
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“appropriate standards” that governed the appellee s treatnment of
Patient A

The evi dence about “appropriate standards” was presented in a
classic “battle of the experts.” Two experts for the Board (Drs.
Lyl es and Forbes) testified that the appellee did not adhere to
appropriate standards, because he did not personally exam ne the
patient or review her chart and | aboratory data; did not personally
obtain infornmed consent fromher; was not present during induction
and i ntubation; and did not check on the patient’s status within an
hour of induction. Two experts for the appellee (Drs. G| bert and
Pepple) testified that it was wthin appropriate standards of care
for the appellee to delegate those functions to Davis, an
experienced and reliable CRNA

The ALJ found the testinmony of the Board s experts “not
persuasive” and the testinmony of the appellee’'s experts

“persuasive,” “conpelling,” and “consistent.” Her stated reasons

for assessing the Board' s experts as she did were:

. Dr. Lyles relied upon the ASA guidelines as establishing the
standard of care, but then conceded that they nerely were a
position statenment, not a standard or guideline.

. Dr. Lyles’s testinony that his opinion about the standard of
care was based on consensus anobng anest hesi ol ogi sts, and not
on the ASA docunents, was not credible, because he testified
i nconsi stently on that point on cross-exam nati on; he conceded
that Medicare billing for anesthesia services envisions that
anest hesi ol ogi sts may del egate the preoperative and
intraoperative functions to CRNAs, or may not; the State
regul ati ons governing the Nursing Board contenplate broad
del egation of functions to CRNAs, requiring only *“physica
avai l ability” by anesthesiologists; and in a columm he wote
for a newsletter of the Maryl and Soci ety of Anesthesi ol ogi sts,
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of

he stated that there is a “high degree of variability” in
I ndi vi dual supervision and col | aborati on agreenents.

Dr. Lyles has limted anesthesia experience in Maryl and.

Dr. Lyles has engaged in “partisan participation in the
ongoi ng debate in the nmedical community concerning” whether
the standard of <care requires direct participation by
anest hesi ol ogi sts, rather than del egation to CRNAs, and he is
“clearly on one side of this debate,” testifying before a

| egi sl ati ve subcommttee in favor of a bill that would have
mandat ed direct supervi sion.
The exi stence of a bill that woul d mandate, |egislatively, the

standard of care that Dr. Lyles testified already prevails
underm nes his testinony that that is the prevailing standard
of care; otherwise, there would have been no need for the
| egi sl ati on.

Dr. Forbes has practiced anesthesiology only in Salisbury, has
not published any papers, and does not have a full
understanding of the range of practices used by reasonably
conpet ent anesthesiologists in the sane or simlar
ci rcunstances in Maryl and.

The ALJ gave the foll ow ng reasons for crediting the testinony

t he appel l ee’s expert w tnesses:

The appellee’'s experts were “nore inpressive” in their
know edge of t he nmet hods of col | aborati on bet ween
anest hesi ol ogists and CRNAs in Maryl and. They both had a
wi der breadth of experience that gave them a “fuller
under st andi ng of the practices in the Maryl and conmunity”; had
publ i shed relevant papers; and held or had held academc
post s.

A study Dr. G lbert perforned about elderly patients with hip
fractures showed that, of the eight Miryland hospitals in
whi ch care was rendered, seven had anesthesia delivery systens
in which the anesthesiologists and CRNAs collaborated in
rendering care. Six of those hospitals enployed col | aboration
nodel s in which the preoperative and i ntraoperative care were
del egated to the CRNA, just as in this case.

Based on his know edge of the practices at nany hospitals in
Maryland, Dr. Glbert was able to say that there is a
conti nuumof nodel s of col |l aborati on between anest hesi ol ogi sts
and CRNAs, all of which are within the standard of care, and
which include delegation of preoperative and operative
functions to experienced CRNAs.

Dr. Glbert explained that the “nedical direction” and
“medi cal supervision” distinctions are a matter of billing
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preferences and termnology, and do not establish that one

practice is acceptable and the other is not.

. Dr. Pepple likewi se was fam liar with the coll aboration nodel s
used at many Maryl and hospital s and outpati ent centers and was
able to state, based on his experience, that the coll aboration
nodel at Union Menorial, which the appellee followed, is the
sanme as that adopted at three other Mryland hospitals, and
conforns to the standard of care.

The ALJ stated that the testinony of the appellee’ s experts was

“entirely credible.”

A witness’s deneanor is his outward behavi or and appearance
while testifying before the fact finder: his facial expressions,
tone of voice, gestures, posture, eye-contact with the questioner
and others in the courtroom and readi ness or hesitation to answer
t he questions posed. Deneanor - based credibility assessnents are
made based on howthe witness acts on the witness stand, and as such
cannot be made wi thout seeing, or at the very |east hearing, the
witness testify. A wi tness s deneanor cannot be assessed nerely by
reading a transcript of his testinony, which is why, when
credibility assessnments have been nmade by an ALJ based on deneanor,
an agency’s final decision-maker nust give themdeference and state
strong reasons for rejecting them

Here, the ALJ stated several times in her proposed decision
that the appellee’ s expert witnesses were credible, and that they
were nore credi ble than the Board s expert witnesses. The reasons
she gave to support her credibility findings did not involve

assessnents of the w tnesses based on their deneanor, however.

Clearly, the ALJ found the appellee’'s experts to be nore
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experienced, nore proficient, nore know edgeabl e, and nore obj ective
than the Board s wi tnesses, and determ ned on those bases that their
opi nions were sound and correct, and were “persuasive’ and
“credible.” She said nothing to indicate that the outward
appear ances of the expert witnesses as they testified played a part
in her credibility evaluations of their testinony. By her own
account of her eval uation of the evidence, the ALJ did not place any
i nportance upon the deneanor of the expert w tnesses in deciding
whi ch of them was nore credible in their testinony.

To be sure, the subject matter of the expert w tness testinony
inthis case was not as technical and nechanical as that in Morgan,
supra, 387 M. 125. And an expert witness’s power of persuasion
cannot be neasured solely on the basis of objective criteria, such
as the logic and reasonabl eness of his opinion, wthout regard to
his behavior on the w tness stand. The opinion of the forenost
authority in a field who speaks and noves as if he | acks confi dence
in what he is saying is likely to be rejected by the fact-finder(s)
observing him while a “junk science” expert may be credited if he
presents hinself with assurance. Still, expert w tnesses usually
are not testifying about first-level facts that are suscepti bl e of
a “true or false” determnation by the fact-finder (for exanple,
whet her the appellee indeed was in the operating room during
ext ubation, as opposed to whether prevailing standards required him

to be there). Deneanor nost often is a factor in deciding the

54



credibility of a fact wtness who is testifying about a fact that
may be true or false, not of an expert who is offering his opinion
based on assuned facts.

Wtness bias is a neasure of credibility, but also is not
denmeanor - based. Bias is a matter of interest of the witness in the
out cone of the case, which would lead the witness to color his
testi mony and which suggests partiality and a notive to lie. See
Maslin v. State, 124 Ml. App. 535 (1999) (defense was entitled to
devel op issue of bias of the victimin a crimnal case by show ng
that the victimhad brought a civil action agai nst the defendant for
damages for the sane conduct). Wde latitude nust be allowed in
permtting cross-examnation of a wwtness to show bias. Wwrobleski
v. de Lara, 353 M. 509, 517 (1999); Thomas v. State, 143 M. App.
97, 110 (2002).

Bi as can be shown on a col d record, however; a w tness does not
have to be observed for the fact-finder to determ ne that he has an
interest in the outconme of the case that has |l ed him consciously
or not, to shade his testinony. In this case, the appellee’s
counsel effectively cross-examned Dr. Lyles about his activities
in support of legislation that wuld have mandated that
anest hesi ol ogi sts personally performcertain tasks of patient care
-- instead of delegating themto CRNAs — along the lines of the
medi cal direction nodel of collaboration, and about his work in

conjunction with the MSA and Med Chi to that end. The ALJ was
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i npressed by this evidence, and it is part of the reason she gave
little weight to Dr. Lyles’s opinions. The Board had the
prerogative to re-weigh evidence that was not demeanor-based,
however, and it was not i npressed with the bias evi dence agai nst Dr.
Lyl es, and wei ghed his opinions heavily. So long as the statutes
governi ng physician discipline in Maryland do not require that the
Board accept the findings of the ALJ rendered after a contested case
hearing, the Board nmay make its own deci si ons about bias, interest,
credentials of expert wtnesses, the |logic and persuasiveness of
their testinony, and the weight to be given their opinions.

Accordi ngly, the Board did not owe deference tothe credibility
assessnents nmade by the ALJ, and was not required to state strong
reasons for rejecting those assessnents. W cannot say that the
failure to do so was error, or that it alone rendered the Board s
deci si on unsupported by substantial evidence.

(i1)

As mentioned previously, the appell ee argues that, even if the
AL)'s findings did not rest on deneanor-based <credibility
eval uations of the expert wi tnesses, the record neverthel ess does
not contain substantial evidence to support the Board s deci sion.
He maintains that the testinony of both the Board' s expert w tnesses
was deficient, and therefore could not support a finding that the
appel | ee breached appropri ate standards of care in his treatnent of

Pati ent A.
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The appel | ee conpl ains that Dr. Forbes did not have an adequat e
foundati on for his opinion about the appropriate standards of care.
Specifically, Dr. Forbes testified that his know edge of the
applicable standards canme solely from his years of practice in
Salisbury, and that he was unfamliar with the collaboration
practi ces of anesthesiol ogi sts el sewhere in Maryl and. The appell ee
argues that an expert witness's opinion is only as good as the
foundation on which it rests, and Dr. Forbes’ s opi ni on was not based
on an adequat e foundation. See Day’s Cove Reclamation Co. v. Queen
Anne’s County, 146 M. App. 469 (2002).

W agree with the appellee that Dr. Forbes’s opinion was
legally insufficient to provide substantial evidence that the
appel | ee breached appropri ate standards of care in his treatnent of
Patient A. Dr. Forbes admitted on the stand that he did not have
any know edge of standards of care other than what he had seen in
Sal i sbury. Under HO section 14-404(22), the Board may take
disciplinary action against a physician who “[f]ails to neet
appropriate standards as determ ned by appropriate peer review for
the delivery of quality nedical and surgical care performed in an
outpatient surgical facility, office, hospital, or any other
|l ocation in this State.” This |anguage nmkes plain that a
physi ci an’ s conduct is to be neasured agai nst appropri ate st andards
of care followed in the State of Mryland. Dr. Forbes was not

famliar with appropriate standards of care for anesthesi ol ogists
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working with CRNAs in Maryl and. He was famliar only with the
standards that are followed in one small area of the state.

The appellee conplains that Dr. Lyles's testinony was
insufficient to support the Board's decision because he also was
unfam liar with state-w de standards of care for anesthesiol ogists
coll aborating with CRNAs, and he was a biased witness with an
interest in the outcone of the case.

The appellee’s argunent that Dr. Lyles was not famliar with
standards of care in Maryland is that he testified, on cross-
exam nation, that he did not have any “personal know edge” of
whet her any anesthesiologists in Maryland are collaborating with
CRNAs “in a variety of ways.” The context of this testinony was a
line of questioning about Dr. Lyles’s article in the May 2001 MSA
newsl etter in which he stated, “A high degree of variability exists
i n the individual supervision, collaboration agreenents with regard
to the definition of clinical responsibilities and duties.” Dr.
Lyl es testified that, when he wote that article, he was “presum ng”
that the variability existed, and that his first-hand know edge was
only of the coll aboration agreenments to which he had been a party.

This testinony did not show that Dr. Lyles was w thout
sufficient famliarity with the standards of care applicable to
anest hesiologists in Maryland, with regard to collaboration wth
CRNAs, to express an opinion on that topic. It nmerely showed that

his statenent in the newsletter was based on a presunption that
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there are variations in coll aborati on agreenents in Maryl and. There
was other testinony by Dr. Lyles that, if credited, showed an
adequat e foundation for his opinions about the standard of care.
For exanple, he testified that the ASA guidelines, standards, and
position papers are formul ated t hrough the “nenbership on the state
| evel ,” and that his opinions about the standards of care for
anest hesi ol ogi sts in Maryland are based on those docunents. He
testified that the docunents set forth the consensus “of what
presently exists” in the Maryland “anesthesia community.”

As stated above, bias is a factor in according (or not
according) weight to testinony; and because bias can be determ ned
fromthe record, it was the Board’ s prerogative to deci de whet her
to discount the weight it would give Dr. Lyles’s testinony on
account of bias. Qobviously, the Board decided not to discount Dr.
Lyl es’ s testinony on that ground. W cannot substitute our judgnent
for that of the Board.

We concl ude nonet hel ess that this case nust be remanded to the
Board for reconsideration. As explained above, “in judicial review
of agency action the court may not uphold the agency order unless
it is sustainable on the agency’'s findings and for the reasons
stated by the agency.” United Steelworkers of America AFL-CIO Local
2610 v. Bethlehem Steel Corp., 298 M. 665, 679 (1984). See also

United Parcel Service, Inc., supra, 336 Mi. at 577.
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Here, the reason stated by the agency for finding, by clear and
convincing evidence, that the appellee failed to adhere to
appropriate standards of care was that the testinmony of Dr. Lyles
and Dr. Forbes, and the Board’'s own expertise, established a
standard of care that required that the appellee personally take
certain steps in treating Patient A that he did not take. For the
reasons we have explained, Dr. Forbes’ s opinions did not rest on a
| egal |y sufficient foundation, and therefore did not constitute
substanti al evidence to support the Board s deci sion. Mor eover
al t hough the expert opinion testinony of Dr. Lyles could have
constituted substantial evidence supporting the Board' s deci sion,
in and of itself, see Blaker v. Bd. of Chiropractic Examiners, 123
Md. App. 243, 259-60 (1998), we cannot determine on this record
whet her the Board would have reached the same result absent the
testinmony of Dr. Forbes. I ndeed, the Board’s witten decision
referring to the doctors collectively, suggests to the contrary.
In any event, we cannot affirmthe Board’ s deci sion on the basis of
the reasons it gave, because those reasons include Dr. Forbes’s
expert opi nions.

In Maryl and, the harm ess error doctrine has been applied in
judicial review of agency decisions. See Dep’t of Econ. &
Employment Dev. v. Propper, 108 Md. App. 595, 607-08 (1996) (hol ding
t hat agency’s subsidiary factual finding that was not supported by

evidence in the record did not warrant a reversal because its
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presence was not material to the agency's ultimte decision);
Jacocks v. Montgomery County, 58 M. App. 95, 107 (1984) (holding
that adm ssion by police review board of tape of interview of
charged of ficer’s supervi sor was erroneous, but clearly harniess).
In the case at bar, we are not dealing with a clearly erroneous
factual finding or the erroneous adm ssion of evidence. W are
confronted with an ultimate finding that rested, at |east in part,
on invalid expert opinion testinmony. W conclude that a harnl ess
error analysis is appropriate because of the possibility that the
| mproper basis relied upon by the Board may have tainted its entire
deci sion and may have affected the weight that it gave the agency’s
evidence in a matter that required clear and convincing proof.
When an agency reaches a decision “based on several grounds
and one or nore is invalid, areview ng court nust apprai se whet her
the invalid ground ‘nmay not have infected the entire decision.’”
Club 99, Inc. v. District of Columbia Alcoholic Beverage Control
Bd., 457 A .2d 773, 775 (D.C. App. 1982) (quoting Dietrich wv.
Tarleton, 473 F.2d 177, 179 (D.C. Cir. 1972)). If the agency’s
error inrelying on the invalid ground was de minimis, a remand i s
not required. However, if there is substantial doubt that the
agency woul d have reached the sanme result absent the erroneously
consi dered evi dence, the case should be remanded for the agency to
deci de anew. See NLRB v. Milgo Industrial, Inc., 567 F.2d 540, 546

(2d Gir. 1977) (cited with approval in Propper, supra, 108 M. App.
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at 608). See also Arthur v. District of Columbia Nurses’ Examining
Bd., 459 A 2d 141, 146 (D.C. App. 1983) (holding that review ng
court my invoke rule of prejudicial error in reviewng
adm ni strative agency decisions and that remand is required when
substanti al doubt exists as to whether agency woul d have nmade the
same ultimate finding with the error renoved).

G ven the i nportance of expert witness testinony to the charge
in this case, the bias evidence against Dr. Lyles, and the high
standard of proof, there is substantial doubt that, absent the
opi nion testinony of Dr. Forbes, the Board would have found that
the appellee violated appropriate standards of care in his
treatnment of Patient A Accordingly, we shall remand the case to
the circuit court with instructions to further remand it to the
Board for reconsideration without Dr. Forbes’s testinony.

(iii)

Finally, the appellee argues that the Board comrtted | egal
error by unilaterally establishing a standard of care in Maryl and
t hat does not yet exist. He asserts that, in effect, the Board
measured the appellee’ s conduct against a standard of care the
Board nenbers think should exist, not against a standard of care
that does exist. As the appellee puts it, “[t]he Board is
announcing a standard of care for the first time rather than
objectively viewing the record in order to determ ne whether the

charges are supported by clear and convinci ng evidence.”
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By crediting Dr. Lyles’s opinions about the standard of care
inits entirety, and discrediting the opinions of the appellee’s
expert w tnesses, the Board reasonably could find, on the evidence
before it, that the appellee violated the standard of care in his
treatnment of Patient A. Dr. Lyles explained that he was expressing
opi ni ons about the standard of care as it presently exists. Again,
it was the Board' s choice whether to credit his opinions; we cannot
second-guess the Board s decision in that regard, even if we would
have deci ded ot herwi se had we been the fact-finders.

The gist of this argunent, however, is that in this case the
di sci plinary hearing process was bi ased agai nst the appellee, and
therefore unfair. Rather than an objective adjudicatory
proceeding, it was sinply a vehicle for the Board to inpose on
anest hesi ol ogi sts a standard of care it had sought, and failed, to
i npose | egislatively. The proceeding could be abused in that
fashion because the Board is the prosecutor and the final
adj udi cator of the charges.

In Morgan, supra, 387 M. at 193, the Court of Appeals
addressed a simlar argunent. The defendant asserted that he was
deni ed due process of |aw because there was “no separation of the
prosecutorial and adj udi catory process within the Division” and the
“conbi nati on of prosecutorial and adjudi catory functions nakes the
adj udi catory process farcical, as the D vision's adjudicator can

overturn the ALJ's proposed decision and issue an order in accord
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with the Division prosecutor’s charges.” Relying upon Withrow v.
Larkin, 421 U.S. 35 (1975), the Court held that the conbination of
adm ni strative prosecutorial and adjudicatory functions does not,
in and of itself, violate due process. To prove such a violation,
there nust be “evidence in the record of special facts and
ci rcunst ances posing an intolerably high risk of unfairness” that
“‘overcone a presunption of honesty and integrity in those serving
as adjudicators.”” 1d. at 195 (citing Larkin, supra, 421 U S. at
47). It rejected the defendant’s argunent, finding that there was
no such evidence in the record.

Here, the prosecutorial and adjudicatory functions are
conbi ned; an objective ALJ presided over a contested case hearing
in which the Board’'s prinmary expert witness was associated with a
| egi slative effort to i npose by statute the standard of care he was
testifying already exists; the ALJ discredited that testinony; and
the Board then rejected the ALJ's findings and credited its own
expert witness’'s testinmony. \Wile troubling, we cannot say that
this evidence established special circunstances showi ng that the
deci si on of the Board was not nmade with honesty and integrity. |If
thereis arisk of unfairness in this process, the way to elim nate
it is to amend HO sections 14-405 and 14-406 to require the Board

to be bound by the findings of the ALJs in contested case heari ngs.

JUDGMENT VACATED. CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE
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COUNTY WITH INSTRUCTIONS TO REMAND
TO THE BOARD OF PHYSICIANS FOR
FURTHER PROCEEDINGS NOT INCONSISTENT
WITH THIS OPINION. COSTS TO BE PAID
ONE-HALF BY THE APPELLANT AND ONE-
HALF BY THE APPELLEE.

65



