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This adm ni strative appeal raises several intriguing questions
about the intricate matrix of rel ati onships between an
adm nistrative agency and the Ofice of Administrative Hearings
(OQAH) to which the agency sonetines del egates sonme or all of its
adj udi catory functions. Does the authority to del egate expand or
contract when the adjudicationis primarily 1) deneanor-based fact -
finding, 2) other fact-finding that is not so dependent on deneanor
assessnment, or 3) the application of the law to essentially
undi sputed facts? Does the deference, if any, that the agency owes
to the conclusions of the Adm nistrative Law Judge (ALJ) expand or
contract with the nature of the thing that the ALJ adjudi cated?
On judicial review, does the circuit court and then the appellate
court look only to what the agency ultimately did or also to what
the ALJ may have done? Need we be concerned about whether the ALJ
used the right or wong burden of persuasion? It is a fascinating
matri x that deserves periodic reexam nation.

On Septenber 30, 2003, the appellant, the Maryl and Board of
Physi cians ("the Board"), denied the Application for Reinstatenent
of Medical License submtted by the appellee, Dr. Robert M
Elliott. Dr. Elliott appeal ed that denial to the Grcuit Court for
Bal ti nore County, which, on June 29, 2005, reversed the decision of
the Board. The Board has, in turn, appealed to us.

Personal Background
Dr. Elliott is a physician who practices dermatol ogy and

specializes in hair restoration. He was originally licensed to



practice nedicine in the State of Maryl and on Cctober 23, 1991, but
his Maryland |icense registration expired on Septenber 30, 1992.
Dr. Elliott is currently a partner, with Robert True, MD., in a
nmedi cal practice known as the Elliott-True Medical Goup, wth
offices in California, Illinois, Maryland, and New YorKk. Dr.
Elliott's primary practiceis in California and he is a resident of
t hat state.
Procedural Background

In Decenber of 1999, Dr. Elliott submtted an Application for
Rei nst at enent of his Medi cal License to what was t hen desi gnat ed as
t he Maryl and Board of Physician Quality Assurance. Effective July
1, 2003 by Chapter 252 of the Maryland Laws of 2003, the Board's
nane was changed to t he Maryl and Board of Physicians. On Septenber
13, 2000, the Board issued a Notice of Initial Denial of Dr.
Elliott's Application.

Pursuant to Maryl and Code, Health Cccupations Article, § 14-
205, the Board possesses the authority to deny a license for any
actions which would, on the part of a |icensee, constitute grounds
for disciplinary action under 8§ 14-404. Section 14-205 provides,
In pertinent part:

(a)(1) Inadditionto the powers set forth el sewhere
inthis title, the Board may:

(1i1) Subject to the Adm nistrative Procedure Act,
deny a license to an applicant or refuse to renew or
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reinstate an applicant's license for any of the reasons
that are grounds for action under 8 14-404 of this title.

(Enmphasi s supplied).

The notice of denial was based on allegations that Dr. Elliott
had commtted acts that would, had he been a |icensee, have
violated 8 14-404(a)(1), in that he fraudulently or deceptively
attenpted to obtain reinstatenment of his nedical |icense for
hi msel f; 8 14-404(a)(3), in that he was guilty of unprofessional
conduct in the practice of nedicine; and 8 14-404(a)(36), in that
he wllfully made msrepresentations when seeking or mnaking
application for reinstatenent of his nedical |icense.

The letter of "Initial Denial" also informed Dr. Elliott that
he was entitled to a hearing before an Adm ni strative Law Judge and
to the opportunity, should the findings and recomendati ons of the
ALJ be adverse to him to "file exceptions and present argunent to
the Board."

If you request a hearing in this matter, please be

advi sed that you nust prove by a preponderance of the

evidence that you are entitled to be reinstated by the

Board. You should note that an Administrative Law Judge

will conduct the hearing in accordance wth the

Adm ni strative Procedure Act, Md. Code Ann., State Gov't

8 10-201 et seq. The Administrative Law Judge w |

submt proposed findings of fact to the Board for the

Board' s consi deration. If the proposed findings are

adverse to you, you will be given an opportunity to file

exceptions and present argunent to the Board before the
Board reaches a final decision

(Enphasi s supplied).



Dr. Elliott did, indeed, "request a hearing in this matter."
Accordingly, the case was assigned by the Ofice of Adm nistrative
Hearings to Admi nistrative Law Judge Joan B. Gordon. |In Maryl and

Board of Physicians v. Bernstein, 167 M. App. 714, 721, 894 A 2d

621 (2006), Judge Deborah Eyl er expl ai ned t he appli cabl e principl es
and procedures governing such del egati on.

At that point, the physician is entitled to a
cont ested case hearing before an adm nistrative | awjudge
inthe Ofice of Adm nistrative Hearings, pursuant to the
Adm ni strative Procedure Act, section 10-201 et seq. of
the State Governnment Article ("SG'). Foll owi ng the
hearing, the ALJ issues findings of fact, conclusions of
law, and a proposed di sposition.

Either party may file exceptions to the ALJ's
findi ngs and proposed disposition.

The Board is not bound by the decision of the ALJ.
After receiving the ALJ's proposed decision, the Board
nust review the record and the ALJ' s proposal, and hold
a hearing on any exceptions. It then issues a fina
decision stating its findings of facts, conclusions of
| aw, and a disposition of the charge.

(Enmphasi s supplied).

After a procedural glitch that is not pertinent to what is now
before us, ALJ Gordon conducted a two-day hearing beginning on
Novenber 19, 2002. On March 17, 2003, she issued a Proposed
Deci si on. The ALJ's proposed conclusions of |aw were that Dr.
Elliott had violated the Maryl and Medi cal Practice Act by acts that
woul d qualify as violations of 8§ 14-404(a)(1), (3), and (36). As
a proposed disposition, the ALJ recomrended that Dr. Elliott's

application for reinstatenent of nedical |icense be denied.



Dr. Elliott filed tinely Exceptions to the Proposed Deci sion
of the ALJ. An Exceptions hearing was hel d before the Board on May
28, 2003. The Board issued its Final Order on Septenber 30, 2003,
inwhichit denied Dr. Elliott's application for the reinstatenent
of his nmedical license. Dr. Elliott appeal ed that decision of the
Board to the Grcuit Court for Baltinore County. Fol l owi ng a
hearing on April 20, 2005, that court, on July 6, 2005, issued an
Opi ni on and Order reversing the deci sion of the Board and remandi ng

the case for further proceedi ngs.
The Contentions

The Board, in turn, has appealed to us. It contends

1. that there was substantial evidence to support the
deci si on of the Board; and

2. that the "cl ear and convi nci ng" burden of persuasion

did not apply in this case, but that even if it,
arguendo, did apply, it was satisfied.

A False Light On the Shore

During the course of oral argunment and our first prelimnary
consi deration of the case, a troubling question arose, sua sponte,
casting into at | east nonentary doubt the propriety of the Board's
havi ng submtted the case to the OAH. There were di stant echoes
about "deneanor-based credibility findings," but the connection, if
any, of those faint resonances to what was before us was uncertain.
Was it possible that, although the del egation of deneanor-based
fact-finding to an ALJ m ght be appropriate, the del egation of
authority to reach nore technical findings and even tentative
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concl usi ons of | aw m ght not be appropriate? Although we were soon
di sabused of the doubt, it behooves us, at the threshold, to
address that issue of what is a proper del egation of adjudicative

authority by an adm nistrative agency to an ALJ.

The Propriety of Submitting the Case
To the Office of Administrative Hearings

Procedurally, this <case 1is governed squarely by the
Adm ni strative Procedure Act, Maryland Code, State Governnent
Article, 88 10-201 et. seaq. As Judge Janes Eyler observed in

Braguni er Masonry Contractors v. Maryl and Conmi ssi oner of Labor and

| ndustry, 111 M. App. 698, 705, 684 A 2d 6 (1996), cert. deni ed,

344 Md. 566, 688 A 2d 445 (1997):

The nodel adm ni strative procedure act was devel oped
to encourage a nore uniform procedural process for
adm ni strative agencies. Maryl and adopted the 1961
version of the nmbdel with some changes. See SG §§ 10-201
et seq. The APA applies to all state administrative
agencies not specifically exenpted and provides a
standard franmewor k of fair and appropri ate procedures for
agenci es that are responsi ble for both adm ni strati on and
adj udi cation of their respective statutes.

(Enmphasi s supplied). See al so Kaufman v. Taxicab Bureau, Baltinore

City Police Departnent, 236 M. 476, 479-80, 204 A 2d 521 (1964)

("[T]lhe Administrative Procedure Act shall apply to all State

agenci es except those expressly excluded therefrom™) (enphasis

supplied). A nmgjor premse is thus established.
The appellant, Mryland Board of Physicians, both under its
present nanme and under its fornmer name of Board of Physician

Quality Assurance, clearly qualifies as an "Agency" within the
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definition of 8 10-202(b). In terns of being covered by the
Adm ni strative Procedure Act, noreover, the Board of Physicians has
never been "expressly excluded" or "specifically exenpted" fromits
coverage. A mnor prem se is thus established.

The Board's coverage by the APA thereby becones the
i neluctably valid conclusion of a classic categorical syllogism

Al agencies that are not specifically exenpted are
covered by the APA

The Board of Physicians is an agency that is not
specifically exenpted.

Ergo, the Board of Physicians is covered by the APA
A qui ck | ook at the case nanes | eads us to t he same concl usi on

i nductively: Young v. Board of Physician Quality Assurance, 111

Md. App. 721, 684 A 2d 17 (1996); Board of Physician Quality

Assurance v. Banks, 354 M. 59, 729 A 2d 376 (1999); Solonon v.

Board of Physician Quality Assurance, 132 M. App. 447, 752 A 2d

1217 (2000); Gabal doni v. Board of Physician Quality Assurance, 141

Ml. App. 259, 785 A.2d 771 (2001); Otman v. Maryland State Board

of Physicians, 162 M. App. 457, 875 A .2d 200 (2005); Maryland

State Board of Physicians v. Bernstein, 167 M. App. 714, 894 A. 2d

621 (2006). QE.D.

Under the APA, the decision of the Board to grant or to deny
the renewal of Dr. Elliott's license to practice nedicine in the
State of Maryl and was unquestionably a "contested case."” Section

10-202(d), defining "contested case," provides in pertinent part:
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(1) "Contested case" neans a proceedi ng before an agency
to determ ne:

(i) the grant, denial, renewal, revocation,
suspensi on, or anendnent of alicense that is required by
statute or constitution to be determned only after an
opportunity for an agency hearing.

(Enmphasi s supplied). See Modular Coset Systems, Inc. V.

Conptroller, 315 Ml. 438, 443-48, 554 A 2d 1221 (1989); Maryl and

Pharmaci sts Association v. Attorney GCeneral, 115 M. App. 650,

656-58, 694 A. 2d 492 (1997).

Section 10-205, inturn, grants to an Agency the discretionary
authority to delegate to the Ofice of Adm nistrative Hearings the
actual conducting of a hearing in such a contested case.
Subsection (a) provides, in pertinent part:

(a) To whomdel egated.--(1) Aboard, comm ssion, or
agency head authorized to conduct a contested case
heari ng shall

(i) conduct the hearing; or
(1i) delegate the authority to conduct the
contested case hearing to:
1. the Ofice [of Adm ni strative
Heari ngs] .

(Enmphasi s supplied).

Wth respect to the OAH, to which adjudicating responsibility

I s del egated, in Anderson v. Departnent of Public Safety, 330 M.

187, 623 A 2d 198 (1993), Judge Oth adverted to the establishnent
of the Ofice of Adm nistrative Hearings in 1989 and t hen expl ai ned
the salutary effect of making available to a conplainant "an

i mpartial hearing officer” rather than a hearing officer "under the
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control of the agency"” with the possibly resultant appearance of
"unfairness or bias."

One of the main objectives of the Legislature in
establishing the OAH was to provide an inpartial hearing
officer in contested cases. A hearing officer enployed
by and under the control of the agency where the
contested case or other disputed action arises, often
results in the appearance of an inherent unfairness or
bi as agai nst the aggrieved.

330 Md. at 213-14 (enphasis supplied). This salutary effect
emanating in no small neasure from the appearance of neutrality,
woul d self-evidently inure from an ALJ's conclusions of |aw as
readily as froman ALJ's findings of fact.

Once a contested case has been del egated by an Agency to the
OAH and then assigned to an ALJ for a hearing, the controlling
procedural reginmen is that which has been well described by Judge

Harrell in Kohli v. LOOC, 1Inc., 103 Mi. App. 694, 712, 654 A 2d 922

(1995), reversed in part on other grounds, LOOCI, Inc. v. Kohli

347 M. 258, 701 A.2d 92 (1997).

Under Maryland's current systemof State admnistrative
procedures, set forth in The Adm nistrative Procedure Act
("the APA"), Md. Code Ann., State Gov't 8§ 10-101 et seq.
(1993 Vol. & Supp. 1994), the head of a covered agency
has the option, under 8 10-205 of the APA, of either
allowing the agency itself to conduct the hearing in a
contested case, or delegating such authority to the
Ofice of Adnministrative Hearings ('the OAH'), which
designates an adm nistrative |aw judge to performthat
function. In the event that an agency elects to have the
OAH play a role in the hearing process, admnistrative
| aw j udges are generally enployed not to render a final
decision as a result of the hearing, but rather to
develop a record and to nake a recommendation to the
agency head, which may either be adopted, nodified, or
rejected at the agency's discretion.
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(Enphasi s supplied).

When t he agency "del egates the hearing responsibility to the

ALJ," noreover, the ALJ then "becones an extension of [the
agency]." Bragunier, 111 M. App. at 707. A perhaps unw el dy

board of conm ssioners enjoys the benefit of having a trained

exam ner .

Avoiding Confusion Between Degrees of Deference
and the Discretion to Delegate

But is there a limtation on the types of adjudicatory
responsi bility that may be del egated? Does what we shall call the

Ander son- Shri eves Deference Rule possibly stretch this far? Wen

an agency, pursuant to 8§ 10-205(b), delegates to an ALJ the limted
task of making only proposed findings of fact and/or proposed
conclusions of law, the agency is ordinarily at liberty, in making
its own independent final decision, to override the ALJ. A recent
sunburst of casel aw, however, has inposed a narrow limtation on
one aspect of an agency's otherwi se unfettered entitlenent to
override the conclusions of the ALJ. Because of the prom nence of
this recent flurry of activity, we were, during the course of oral
argunent, nonentarily tenpted to chase an illusory anal ogy down
what woul d have been a rabbit hole.

The tenptation was to confuse 1) that very limted area of
deneanor - based fact-finding with respect to which the ALJ enjoys an
unusual 'y hi gh degree of deference with 2) alimtation on the type

of adjudicating that my be delegated to the ALJ in the first
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I nst ance. A close |look at the recent caselaw, fortunately,
occasioned a quick correction of course. It may nonet hel ess be
hel pful to pin down the illusive chinmera | est others be lured by it

down the sane false trail

The Anderson-Shrieves Distinction

Anewdistinctioninthe caselaw first surfaced in Anderson v.

Departnment of Public Safety, 330 Md. 187, 623 A 2d 198 (1993). An

adm nistrative agency (the Departnment of Corrections) totally
overrode the fact-finding of an ALJ and reached its own contrary
findings of fact. The issue before the Court of Appeals was, quite
properly, whether the agency had a substantial basis for its own
ultimate fact-finding. If there were enough i ndependent evi dence to
constitute a rational basis for the agency's own fact-finding, its
deci si on woul d be sustained, under the substantial evidence test,
notw t hstanding the ALJ's findings to the contrary.

Because of the superior opportunity for the ALJ to observe
Wi tnesses and to make deneanor-based credibility assessnents,
however, the failure of the agency to defer to the ALJ in a case in
whi ch deneanor and credibility were significant factors could not
be totally ignored. Such a disdain for the ALJ, unexpl ai ned, m ght
have an erosive effect on the "substantial basis" the agency woul d
need torely on to support its decision on appellate review. There
was a psychic tension between two conflicting principles, and the

Court of Appeals | ooked for guidance to the federal Adm nistrative
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Procedure Act and especially to the opinion of the Suprenme Court in

Uni versal Canera Corp. v. National Labor Rel ations Board, 340 U.S.

474,

71 S. C. 456, 95 L. Ed. 456 (1951). Even while preserving

the substantial evidence test as the ultinmate criterion,

Suprene Court nonet hel ess observed:

W intend only to recognize that evidence supporting a
conclusion may be |ess substantial when an inparti al
experi enced exam ner who has observed the w tnesses and
lived with the case has drawn concl usions different from
the [agency's] than when he has reached the sane
concl usi on.

340 U. S. at 496 (quoted at 330 Md. 216) (enphasis supplied).

t he

The Court of Appeals, in turn, recogni zed the uni que val ue of

first-hand observation of a witness's deneanor.

All aspects of the wtnesses deneanor--including the
expression of his countenance, how he sits or stands,
whet her he i s i nordinately nervous, his coloration during
critical examnation, the nodulation or pace of his
speech and ot her non-verbal comrunication--nay convince
the observing [hearing officer] that the witness is
testifying truthfully or falsely.

330 Md. at 216 (quoting Penasquitos Village, Inc. v. NL.R B.

F.2d 1074, 1078-79 (9th Cr. 1977)) (enphasis supplied).

217,

565

The Court of Appeals finally quoted with approval, 330 Mi. at

from1l Charles H Koch, Jr., Admnistrative Law and Practice

(1985), § 6.73, p. 520:

[T]he credibility findings of the person who sees
and hears the w tnesses--be he ALJ, juror or judge--is
entitled to considerable deference. While the degree of
deference due the ALJ's final decisionis related to the
i nportance of credibility in a particular case, the ALJ's
decision to give or deny credit to a particular wtness
testinmony should not be reversed absent an adequate
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expl anation of the grounds for the reviewing body's
source of disagreenent with the ALJ. |In sum the review
authority has the power toreject credibility assessnents
only if it gives strong reasons for doing so.

(Enphasis supplied). The Court of Appeals reversed the agency.
A year later, Judge Mtz picked up on the thene and further

refined it in Department of Health and Mental Hygi ene v. Shri eves,

100 Md. App. 283, 641 A 2d 899 (1994). In that case, the fina
deci si on of the adm nistrative agency was dianetrically contrary to
t he proposed decision by the ALJ. At the outset of analysis, Judge
Motz pointed out that it is, of course, the final decision of the
agency, and not the antecedent decision of the ALJ, that is both
reviewed by the courts and entitled to deference by the courts.
The standard for review ng the decision of the agency renains the
"substantial evidence" standard. Nothing in Anderson changed t hat.
It was nonethel ess appropriate to fine-tune our node of assessing
what is substantial evidence.

Only if that order [of the agency] is not based on

substanti al evidence can it be reversed by a court.

[ T] he "' substantial evidence' standardis not nodifiedin
any way when the [agency] and its exam ner di sagree."”

The court below erred in viewing its "job" as
"determin[ing] if the ALJ had a rational basis for making
the decision she did" or if the ALJ's decision was
supported by substanti al evidence. The court's "job" was
not to assess the "rationality" of or evidentiary basis
for the ALJ's recommendation; it was to assess the
rationality or evidentiary basis of the agency's
final order. Drexel Burnham Lanbert, Inc. v. Commodity
Futures Trading Commin, 850 F.2d 742, 747 (D.C. Cr
1988) (when the agency and an "ALJ di sagree on factua
inferences to be drawn fromthe record ... the question
to be decided is not whether the agency has 'erred' in
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‘overruling" the ALJ's findings, but whether its own
findings are reasonably supported onthe entire record").

100 Md. App. at 297 (enphasis supplied).
Limitation No. 1: The Substantial Evidence Test Trumps Everything Else

The Shrieves opinion made clear that there are two basic
limtati ons on what m ght otherw se be read, overbroadly, into the
Ander son opi nion. Because the substantial evidence test renmains
the ultimate and absolutely controlling consideration on judicial
review, it does not matter that the agency may have ignored the
findings and the proposed deci sion of the ALJ, even w t hout having
had any rational basis for doing so, just so long as there still
exi sts sone other basis for the agency's decision that would be
enough, in and of itself, to satisfy the substantial evidence
test.

[T]he question is not "whether the agency erred" in
overruling the ALJ but whether there is substantial
evidence for the agency's decision. Accordingly, the
"power of admnistrative law judges to render initial

deci si ons does not nean that [an agency] is 'relegated to
the role of [a] reviewing court.""

... It is the agency's responsibility to nake the
final deci si on; in doing so, it certainly my
"substitute" its judgnent for that of the ALJ. Moreover,
the agency's substituted judgnent nust be affirnmed by a
court--if it is based on substanti al evidence. The ALJ's
recommendat i on- - and particularly its credibility
findings--are part of that evidence, but if there is
"evidence to support each of two conflicting views,"
e.qg., the AlLJ's and the agency's, the findings of the
agency "nust be allowed to stand despite the fact that [a
court] mght have reached the opposite conclusion on
[iIts] own.™

100 Md. App. at 302 (enphasis supplied).

-14-



Judge Motz encapsul ated our holding in a nutshell.

To sumarize, when an adnministrative agency
overrules the recomendation of an ALJ, a reviewng
court's task is to determne if the agency's final order
is based on substantial evidence in the record. In
maki ng this judgnment, the ALJ's findings are, of course,
part of the record and are to be considered along with
the other portions of the record. ... If after giving
appropriate deference to the ALJ's deneanor-based
findings there is sufficient evidence in the record to
support both the decision of the ALJ and that of the
agency, the agency's final order is to be affirned--even
if a court might have reached the opposite conclusion
Thi s approach preserves the rightful roles of the ALJ,
the agency, and the reviewing court: it gives special
deference to both the ALJ's denmeanor-based credibility
determ nations and to the agency's authority in making
ot her factual findings and properly limts the role of
the review ng court.

100 Md. App. at 302-03 (enphasis supplied).
Limitation No. 2: Testimonial Inferences Versus Derivative Inferences

Even in those cases in which there is no i ndependent evi dence
on which to base an agency decision that is contrary to the
proposed decision of the ALJ, noreover, there is yet a further
limtation on the possible reading of Anderson that the agency nust
justify its departure when it departs fromthe fact-findings of the
ALJ. The Shrieves opinion pointed out that not all fact-finding by
an ALJ is entitled to special deference by the del egati ng agency,
but only those findings of fact which are deneanor-based
credibility determ nations.

CGenerally, the ALJ's findi ngs, however, "are not entitled

to any special deference fromthe agency except insofar

as [t hey] are based on  witness credibility

determ nations.” The significance to be given to ALJ's
credibility determinations "depends largely on the
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i nportance of credibility in the particular case." |If
credibility is not inmportant in the agency's final
decision, an AlLJ's credibility determ nations are not
very significant. If credibility is of "utnpst
inportance,” if it "played a domnant role,” if it was
"pivotal" to an agency's final order--as in Anderson--
then an ALJ's credibility determnations are entitled to
subst anti al def erence.

100 Md. App. at 298-99 (enphasis supplied).

It was the Shri eves opinion, quoting Penasquitos Village, Inc.

v. NL.RB., 565 F.2d 1074, 1078-79 (9th Gr. 1977), that

introduced into the Mryland juridical Iexicon the critical
distinction between "(1) testinonial inferences, 'credibility
determ nati ons based on deneanor;' and (2) derivative inferences,
"inferences drawn from the evidence itself."" Deneanor - based
credibility determnations are, by their nature, deserving of

def er ence.

All aspects of the witness's deneanor--including the
expression of his countenance, how he sits or stands,
whet her he i s inordinately nervous, his col oration during
critical examnation, the nodulation or pace of his
speech and ot her non-verbal comrunication--pmay convince
the observing trial judge that the witness is testifying
truthfully or falsely. These sanme very inportant
factors, however, are entirely unavailable to a reader of
the transcript.

100 Md. App. at 300 (quoting Penasquitos Village, Inc., 565 F. 2d at

1078) (enphasis supplied).
The Agency, on the other hand, owes no such deference to the
derivative inferences of the ALJ, notw thstanding the fact that

they fall within the generic category of fact-finding.
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But it should be noted that the administrative |aw
judge's opportunity to observe the w tnesses' deneanor
does not, by itself, require deference wwth regardto his
or her derivative inferences. Observation nmakes wei ghty
only the observer's testinonial inferences.

Deference is accorded [an agency's] factua
conclusions for a different reason--[the agency is]
presunmed to have broad experience and expertise in [the
area] .... Further, it is the [agency] to which [the
| egi sl ature] has delegated admnistration of the
[statute]. The [agency], therefore, is viewed as
particularly capable of drawing inferences fromthe facts
: Accordingly, ... a[reviewing court] nust abide by
the [agency's] derivative inferences, if drawn from not
discredited testinony, unless those inferences are
“irrational,” ... "tenuous" or "unwarranted."

Id. (quoting Penasquitos Village, lInc., 565 F.2d at 1078-79

(enphasi s supplied).

Derivative inferences, frequently derived from undi sputed
evidence, may readily be based on an agency's professional
expertise and famliarity with procedures uniquely within its ken.
Wth respect to such derivative inferences, therefore, the agency
owes no deference to the ALJ. Shrieves concluded that the
limtations on the deference rule that it articulated were
implicit, even if not explicit, in the Anderson opi nion.

Al t hough Anderson did not explicitly adopt the view

t hat only an ALJ' s deneanor - based credibility

determ nations are entitled to special deference, it does
appear to have inplicitly adopted this position.

Id. (enphasis supplied).
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The Anderson-Shrieves Deference Rule In Practice

In the twel ve years since the Shrieves decision, the Anderson-
Shrieves Deference Rule has been addressed by this Court on four
occasions and by the Court of Appeals on one occasion. I n

Gabal doni v. Board of Physicians, 141 M. App. 259, 785 A 2d 771

(2001), Judge Salnon noted, 141 M. App. at 261, that "an
interesting question arises when an agency deci des an issue after
an Adm ni strative Law Judge nakes factual determ nations with which
t he agency | ater disagrees.” After review ng the Shrieves opinion,
we hel d that the Board's "different factual conclusions" were based
on the Board's own derivative inferences. Id. at 263. On
essentially undisputed facts, the critical derivative inference
(indeed, the Board's ultimte decision) was whet her the appel |l ant
doctor had breached the standard of care. W affirned the decision
of the Board to go its own way as one based on substanti al
evidence, to wit, on derivative inferences unaffected by the

Ander son- Shri eves Deference Rule. See also Berkshire Life

| nsurance Co. v. Mryland Insurance Adm nistration, 142 M. App.

628, 647-48, 791 A 2d 942 (2002).

In Conmmission on Human Relations v. Kaydon Ring and Seal

Inc., 149 M. App. 666, 818 A 2d 259 (2003), the admnistrative
agency (the Conm ssion on Human Rel ations) ultinmately found that an

enpl oyer had wongfully fired an enpl oyee because of his race. The
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ALJ who conducted the evidentiary hearing in the case, by contrast,
had earlier found that such was not the case.

Judge Deborah Eyler wote for this Court as we held that the
agency had no basis for rejecting the contrary deneanor-based
findings of the ALJ.

Bot h Ski nner and Henry testified, and the ALJ found,
t hat when Skinner fired Henry, he did so in anger and

remar ked that Henry could not "cut it," i.e., could not
perform ... [Tl he Appeal Board adopted the ALJ's
finding that Henry's performance, as neasured by
production and efficiency ratings, was deficient. |t was

the Appeal Board's finding of disparate treatnent,
contrary to the ALJ's finding, and on a contested issue,
that was crucial to its ultimte finding that despite
Skinner's "can't cut it" remark, he in fact fired Henry
because Henry is bl ack.

The evi dence of disparate treatnent in this case was
conflicting and only could be resolved by a deneanor-
based credibility assessnent of certain w tnesses.

Id. at 703-04 (enphasis supplied).

The resolution of the critical issue in the case depended on
which of two contradictory bits of testinmony was to be believed.
As such, the issue should have been submtted to the ALJ, and the
decision of the ALJ in that regard should have been extended due
def erence by the agency.

Dependi ng upon whi ch of these witnesses i s believed,
and what parts of their testinony are credited, a fact
finder reasonably could conclude that Skinner treated
Henry and Morgan differently by telling Henry or | eading
himto think he could not apply for other jobs at Kaydon
while leading Mdbrgan to think he could, and then not
standing in his way--or reasonably could conclude that
Skinner did not do so. Precisely what Skinner said or
did, and did not say and do, in this regard is not
sonething that can be determined without a credibility
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judgnent about the witnesses that only can cone from
observati on.

Id. at 704 (enphasis supplied).

The Kaydon opinion also added an efficacious tool to our
analytic kit, as it coined a distinction between a "cold record"”
and a "live record."

In assessing the rationality and evidentiary basis
for the agency's final decision, however, we my take
into account as a factor that on a cold record the agency
made a decision contrary to the one the ALJ nade on a
live record, 1i.e., wupon first-hand observation of
Wi t nesses.

Id. at 693 (enphasis supplied).
An instructive contrast energes fromj uxtaposing our decision

in Kaydon with the opposite result in State Board of Physicians v.

Bernstein, 167 M. App. 714, 894 A 2d 621 (2006). |In Kaydon we had
hel d t hat deneanor-based findi ngs of fact shoul d have been nmade by
the ALJ and should have been extended deference by the agency,
whereas in Bernstein we held that derivative inferences drawn by
the ALJ coul d be overridden by the agency with no def erence needi ng
to be shown.

The critical issue was whet her Dr. Ber nst ei n, an
anest hesi ol ogi st, was subject to disciplinary action by the State
Board of Physicians for having breached the requisite standard of
care. A contested case hearing was held over the course of three
days by an ALJ. "The focus of the hearing was expert testinony

about the appropriate standard of care.” 167 Md. App. at 728. The
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ALJ found the testinony of Dr. Bernstein's experts to be nore
credi ble than that of the Board's experts. |ndeed, the ALJ found
one of the Board's experts to have been biased. "The ALJ concl uded
t hat none of the charges brought by the Board established a breach
of the standard of care."” |d. at 744. Exceptions were taken to
the ALJ' s findings and proposed disposition. After a hearing, the
Board found facts contrary to the findings nade by the ALJ and
ultimately ruled that Dr. Bernstein had, indeed, breached the
standard of care.

After thoroughly analyzing the entire Anderson-Shrieves body

of caselaw, id. at 751-55, Judge Eyler's opinion | abel ed the issue
bei ng adj udi cated as "a classic battle of the experts."” 1d. at 757.
Her opinion pointed out that the ALJ had, indeed, found Dr.
Bernstein's experts to be nore "credi bl e" than the Board's experts,
but that that particular credibility assessnment had been based on
somet hi ng ot her than deneanor.

Here, the ALJ stated several tinmes in her proposed
decision that the appellee's expert wtnesses were
credible, and that they were nore credible than the
Board's expert wi tnesses. The reasons she gave to
support her credibility findings did not involve
assessnents of the w tnesses based on their deneanor,
however. Cearly, the ALJ found the appellee's experts
to be nore experienced, nore proficient, nor e
knowl edgeable, and nore objective than the Board's
w tnesses, and determined on those bases that their
opi nions were sound and correct, and were "persuasive"
and "credible." She said nothing to indicate that the
outward appearances of the expert wtnesses as they
testified played a part in her credibility eval uati ons of
their testinony. By her own account of her eval uation of
t he evidence, the ALJ did not place any inportance upon
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t he deneanor of the expert witnesses i n decidi ng which of
themwas nore credible in their testinony.

Id. at 759-60 (enphasis supplied).

The opi ni on poi nted out that expert testinony generally is not
as dependent on deneanor-based credibility assessnents as is the
testinony of fact w tnesses.

[E] xpert wi tnesses usually are not testifying about
first-level facts that are susceptible of a "true or
false" determination by the fact-finder (for exanple,
whet her the appellee indeed was in the operating room
during extubation, as opposed to whether prevailing
standards required himto be there). Deneanor nost often
is afactor in deciding the credibility of a fact w tness
who i s testifying about a fact that nay be true or false,
not of an expert who is offering his opinion based on
assuned facts.

ld. at 760 (enphasis supplied).
Even witness bias on the part of an expert is not essentially
a deneanor - based determ nation

Bias can be shown on a cold record, however; a
W t ness does not have to be observed for the fact-finder
to determine that he has an interest in the outcone of
the case that has led him consciously or not, to shade
his testinony. In this case, the appellee's counse
effectively cross-exanined Dr. Lyl es about his activities
in support of leqgislation that woul d have mandat ed t hat
anest hesi ol ogi sts personally perform certain tasks of

patient care .... The ALJ was inpressed by this
evidence, and it is part of the reason she gave little
weight to Dr. Lyles's opinions. The Board had the

prerogative to re-weigh evidence that was not deneanor -
based, however, and it was not inpressed with the bias
evidence against Dr. Lyles, and weighed his opinions
heavily. ... [Tl he Board may neke its own decisions
about bias, interest, credentials of expert w tnesses,
the | ogi ¢ and persuasi veness of their testinony, and the
wei ght to be given their opinions.
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Accordingly, the Board did not owe deference to the
credibility assessnents nade by the ALJ, and was not
required to state strong reasons for rejecting those
assessnents.

Id. at 761 (enphasis supplied).

In concluding that the Board in that case was inhibited from
overriding the ALJ's findings, the opinion did contribute another
analytically efficacious insight as it distinguished between 1)

credibility assessnents general |l y and 2) deneanor-based credibility

assessnments specifically. The Anderson-Shrieves Deference Rule

applies only to the latter.

In Consuner Protection Division v. Mrgan, 387 M. 125, 874

A.2d 919 (2005), the Court of Appeals addressed, slightly
obliquely, the distinction between deneanor-based credibility
findings and other factual findings that may be inferred from
docunents and events. One of the many issues facing the Court was
the contention that the agency (the Consuner Protection D vision)
had i gnored t he proposed findi ngs of fact and the proposed deci si on
of the ALJ and ruled that the defendants were, indeed, guilty of
violating the Consuner Protection Act. Al beit phrased as a
guestion of whether the agency could "nake the requisite findings
based only on a paper record,” id. at 196, the issue was
nonet hel ess, in the | anguage of Shrieves, whether the concl usions
of the agency were based on derivative inferences, which properly
coul d have been made from a review of the transcript before the

ALJ, or depended on testinonial inferences, in which case the
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agency shall either have given deference to the findings of the ALJ
or should, on a rehearing, have observed testinonial demeanor for
itself.

Judge Raker's opinion, 387 M. at 197, explained that
sonetimes the required findings of fact are based on deneanor - based
credibility.

This issue revolves around whether the Division's
determi nation of m srepresentations in conparabl e sales
and nei ghbor hood predom nant val ues was a deneanor - based
credibility assessnent. A fact finder nakes a deneanor -
based credibility assessment when he or she bases a
finding or decision on such factors as "'the expression
of [the witness or party's] countenance, how he sits or
stands, whether he is inordinately nervous, his
coloration during critical exam nation, the nodul ati on or
pace of his speech and ot her non-verbal comrunication.'"

(Enmphasi s supplied).
The Court of Appeals further el aborated:

State courts simlarly have held that an agency
official nmay deci de a case wi thout hearing the w tnesses
testify.

An exception exi sts when t he agency deci si on depends
necessarily upon a denmeanor-based assessnment. I n such
cases, it wuld be difficult for an agency designee to
make findings without hearing the testinpny. Thus, in
Anderson, we hel d that evidence supporting the agency's
decision "'may be |ess substantial when an inpartial
experienced exam ner who has observed the w tnesses and
lived with the case has drawn conclusions different'"
t han the agency's conclusions. W stated that an agency
should qive "appropriate deference” to the ALJ'Ss
deneanor - based fi ndi ngs, because the ALJ is in the uni que
position to nake such judgnents.

387 Md. at 200-01 (enphasis supplied).
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findings may properly be made sinply by

At other times on other issues, by contrast, the required

record.

In sone circunstances, the Division nmay make
findings and issue an order in reliance on the witten
record, without the D vision Chief personally observing
the witnesses as they testify.

Case law addressing the federal Admnistrative
Procedure Act supports the conclusion that an agency
official may nmake findings and issue an order based on
the witten record al one.

Id. at 197-98 (enphasis supplied).

the Morgan case itself.

Reliance on the witten record was deened to be sufficient

relying on a witten

in

Deneanor - based credibility assessnents

woul d have been of no nore than m ni mal val ue and, therefore, were

not

required.

A conclusion based on this evidence necessarily
woul d focus on appraisal standards, the accuracy of
Morgan and Alnony's appraisals, and the informtion
avai |l abl e to the appraisers at the tinme of the apprai sal
As such, the determ nation would focus on the experts'
testinmony, Hinton's reports, Ransay's reports, Mrgan's
testinony about his understanding of appr ai sal
procedures, and, nost inportantly, Mrgan and Al nony's
actual appraisal reports.

An assessnent of the appraisers' deneanor is of
m nimal inportance in this technical case. Odinarily,
deneanor has been held to be of little consequences in
evaluating the credibility of experts who provide
conflicting testinony.

Id. at 202 (enphasis supplied).
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The Anderson-Shrieves Deference Rule Only Applies
When the ALJ and the Agency Disagree

The Anderson-Shrieves Deference Rule is of limted utility.

It is a small winkle on the substantial evidence test. It does
not apply to an ALJ's proposed deci sions or conclusions of law. It
does not apply to an ALJ's proposed findings of fact that are based
on derivative inferences. It does not apply even to the assessnent
of credibility, when the credibility assessnent is not prinmarily
denmeanor - based but is based on, as is frequently the case wth
expert w tnesses, technical know edge or specialized practices that
I nplicate the expertise of the review ng agency. It does not apply
even to deneanor-based credibility findings if the revi ewm ng agency
has ot her substantial evi dence supporting its decision to disregard
t he proposed findings of the ALJ. In the limted circunstances in
which it does apply, it still does not necessarily bind the agency.
It sinply inposes upon the agency the additional burden of
articulating a sound reason for not accepting the deneanor-based
fact-finding of the ALJ.

The overarching limtation is that the entire Anderson-
Shrieves body of caselaw, by definition, only applies when the
proposed findings of the ALJ and the desired findings of the agency
are in disagreement with each other. Each of the seven cases that
conprise this body of |law was a case in which the ALJ proposed to
go in one direction and the administrative agency went in a

different direction. Only in the face of such disagreenent do
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guestions even arise as to whether the agency has a substanti al
basis to support its going off on its own.

Sel f-evidently, the Anderson-Shrieves Deference Rule could

have no bearing on the case before us. In its Final Order of
Sept enber 30, 2003, the Board, after reviewing the hearing
conducted by the ALJ, expressly adopted the ALJ's findings as its
own.

The Board adopts all of the Adm nistrative Law
Judge' s Fi ndi ngs of Fact nunbers 1-31 as set forth in the
Adm ni strative Law Judge's March 17, 2003, Proposed
Deci sion. The Board also adopts the Adnministrative Law
Judge's additional factual findings set forth in the
Di scussi on section of the Proposed Deci sion.?

°The "Di scussion"” section of the ALJ's proposed
decision (pp.9-26) contains an evaluation of the
evi dence, further proposed factual findings and proposed
conclusions of [|aw The Board adopts the ALJ's
eval uation of the evidence therein, including the ALJ's
credibility findings, as well as the ALJ's further
proposed factual findings.

(Enphasi s supplied).
On every finding of fact, the ALJ and the Board were in full

and total harnony.

The Anderson-Shrieves Deference Rule Does Not Inhibit
The Agency's Discretion to Delegate Adjudication

The chinmera that we have been | aboriously trying to pin down

i nvol ves sonet hing el se. The Anderson-Shrieves body of casel aw

has, indeed, taken one small subcategory of ALJ fact-finding--
deneanor - based <credibility assessnents--and placed it on a

pedestal. Based on the hierarchal distinction between the ALJ's
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findings of deneanor-based credibility and the ALJ's findings of
everything else, the possibility that briefly beguiled us was that
this favored subcategory of ALJ fact-finding m ght enjoy not sinply
preferred status upon review by the del egati ng agency but m ght,
i ndeed, be the only category of fact-finding that nay be del egat ed
to the ALJ in the first instance. Qur confusion was no nore than
fleeting. Its unsettling appearance, however, convinces us that we
shoul d bl aze the trail for others with unm stakabl e certainty. The
favored status of deneanor-based fact-finding has nothing to do
wi th what may be del egat ed.

Wth respect to the delegation of authority to "conduct a
contested case hearing"” froman adm nistrative agency to the Ofice
of Adm nistrative Hearings, State Governnent Article, 8§ 10-205
makes it clear that the grant of adjudicatory authority is plenary.
Subsection 10-205(b) provides, in pertinent part:

(b) Scope of authority del egated.--An _agency may
delegate to the Ofice [of Adm nistrative Hearings] the
authority to issue:

(1) proposed or final findings of fact;
(2) proposed or final conclusions of |aw, [or]

(3) proposed or final findings of fact and
conclusions of |aw

(Enphasi s supplied). See Bragunier Masonry Contractors v. Maryl and

Comm ssioner of Labor and Industry, 111 M. App. at 706:

Under SG 8 10-205(a), a state agency nmy del egate
all or sone of its reviewing responsibility to an ALJ.
The section is broad enough to allow the agency to
determ ne the extent of the adjudicative responsibility
gi ven. See § 10-205(hb). This allows the various
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agencies enough flexibility to carry out their diverse
functions in a |ogical manner.

(Enmphasi s supplied).

What is conferred on the QAH, and ultinmately on the ALJ, is
not only the authority to engage in every conceivable variety of
fact-finding, but even to make proposed conclusions of |aw
Subsection (d) goes on to provide, in pertinent part:

(d) Delegation final; exception.--(1) Except as
provi ded i n paragraph (2) of this subsection, an agency's

del egation and transmttal of all or part of a contested
case to the Ofice is final

(Enphasi s supplied).

The exercise of discretion to delegate or not to del egate and
of what to delegate will not constitute an abuse of discretion
under the arbitrary or capricious standard by which courts review
the actions of adm nistrative agencies. As Judge Raker expl ai ned

for the Court of Appeals in Spencer v. Maryland State Board of

Phar macy, 380 Md. 515, 531-32, 846 A 2d 341 (2004):

Applying the legal principles outlined above, we
hold that (1) the determi nation by an agency to refer a
case to the OAHis a matter commtted to its discretion
and that (2) the Board did not abuse that discretion
under the arbitrary or capricious standard.

First, it isclear that the Board's refusal to refer
the case to the OAH was not a |legal conclusion or a
factual finding but rather a function of the Board's
di scretion. The discretionis granted to the Board in §
10- 205(b) which declares an "agency nay del egate to the
Ofice [of Admnistrative Hearings] the authority”
(enphasis added) to hear the case. The word "may"
connotes a perm ssive, discretionary function of the
agency when it delegates a case to the QAH.
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(Enphasi s supplied).
The scope of what adjudicating authority may be del egat ed has

never been confi ned. In Anderson v. Departnent of Public Safety,

330 Md. at 204, the ALJ went so far as to draft a proposed

di sposition of the case. |In Departnment v. Shrieves, 100 M. App.

at 285-86, the ALJ, after making 85 findings of fact, concluded
with a proposed decision in the case. |n Gabaldoni, 141 M. App.
at 270, the ALJ concluded that Dr. Gabaldoni had violated the
Medi cal Practice Act but that a sanction need not be inposed. In
Berkshire, 142 M. App. at 638-39, the ALJ proposed the fina
di sposition of the case. |In Kaydon, 149 Md. App. at 673-78, the
ALJ applied the law to his factual findings and proposed a
dism ssal of all charges. |In Bernstein, 167 Ml. App. at 741-45,
the ALJ, and not the Board of Physicians, nmade a finding of fact
with respect to the standard of nedical care. In Consuner

Protection Division v. Mirgan, 387 MI. at 155-56, the ALJ issued a

proposed order disposing of the case.

In not one of these cases was there the faintest suggestion
that, once the admi nistrative agency del egated the adjudication to
the OAH, the ALJ was not authorized to adjudicate, in plenary
fashion, everything that the agency itself would have been
enpower ed to adjudicate. Nor was there any suggestion that the
adm ni strative agency had abused its discretion in the initial

del egation of adjudicatory authority itself.
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On this threshold issue, we hold that for the Board to have
del egated to the OAH the task of conducting a hearing was a proper
action pursuant to the Adm nistrative Procedure Act. The ALJ m ght
then issue back to the Board both proposed findings of fact and

proposed concl usi ons of | aw.

How Far Do We Look Back?

There have been four stages of decision-nmaking in this case:
1) the Proposed Decision of the ALJ; 2) the Final Order of the
Board; 3) the Opinion and Order of the Circuit Court for Baltinore
County; and 4) the present appeal to this Court. Perched as we are
at Stage 4, on what shoul d our review focus in | ooking back? In no
uncertain terms, our appellate reviewis of what happened at Stage
2, the final action of the Board, and, except for coincidental

gl ances, of nothing el se.

On Administrative Review
We Look Through the Circuit Court, Not At It

Al though this appeal, of course, is literally from the
decision of the Crcuit Court for Baltinore County, it is actually
t he antecedent decision of the Board of Physicians that we shall

revi ew. In Pollard's Towing, Inc. v. Berman's Body Franme &

Mechanical . Inc., 137 Ml. App. 277, 287, 768 A.2d 131 (2001), we

observed:

At the outset, let it be clear whose decision is
bei ng revi ewed and by whom  The review on the ultimte
nmerits i s now being conducted by this Court. W are not
reviewng the procedural correctness of the earlier
review by the circuit court. W are undertaki ng our own
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de novo review of the decision of the admnistrative
agency.

The decision of the circuit court, therefore, is before
us only in a pro forma capacity, as the necessary
procedural conduit by which the decision of the
adm ni strative agency gets to us for our review.

(Enmphasi s supplied).

As we explained in People's Counsel v. Country Ridge, 144 M.

App. 580, 591, 799 A 2d 425 (2002), we are |looking not at the
circuit court decision but through it.

Al though the judicial act being appealed to us is
literally the June 13, 2001 ruling of the Baltinore
County Circuit Court, our revieww || | ook not so nmuch at
the circuit court action as through it to the Decenber
13, 2000 decision of the Baltinore County Board of

Appeal s.

(Enmphasis in original).

In Departnent of Health and Mental Hygiene v. Shrieves, 100

Ml. App. at 303-04, Judge Motz wote to the sane effect.

Moreover, it is well recognized in Maryland that, when
reviewing admnistrative decisions, the role of an
appellate court is precisely the sane as that of the
circuit court. See, e.qg., Baltinore Lutheran H gh Sch.
Ass'n, Inc. v. Enploynent Security Adm n., 302 M. 649,
662, 490 A.2d 701 (1985) ("A reviewing court, be it a
circuit court or an appellate court, shall apply the
substantial evidence test").

(Enmphasi s supplied). See also Tochternan v. Baltinore County, 163

Md. App. 385, 404-05, 880 A 2d 1118 (2005). And see Consuner

Protection v. Mdrgan, 387 Ml. at 160 ("Wen this Court reviews the

deci sion of an adm ni strative agency, we enpl oy the sane standards

as would the circuit court, and the inquiry is not whether the
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circuit court erred, but rather whether the adm nistrative agency

erred."); Spencer v. Board of Pharmacy, 380 M. 515, 523-24, 846

A. 2d 341 (2004); Board of Physicians v. Bernstein, 167 Ml. App. at

750; McKay v. Departnent of Public Safety, 150 Md. App. 182, 193,

819 A 2d 1088 (2003); Anne Arundel County v. Miir, 149 M. App.

617, 625, 817 A 2d 938 (2003); Stover v. Prince George's County,

132 Mi. App. 373, 380-81, 752 A 2d 686 (2000).

We Review the Agency's Decision,
Not the ALJ's Decision

At the other end of the tine continuum once our review has
travel ed back as far as the final decision of the Board, our tine
machine cones to a grinding halt. Except for its possibly
peri pheral influences on the final agency decision, the hearing
before the ALJ does not concern us. An appellant who wants to
obsess about all of the procedural mssteps that allegedly were
made by an ALJ may as profitably talk to the wall--unless, of
course, those m stakes were then perpetuated in the final decision
of the agency.

It was Judge Motz in the Shrieves opinion, 100 Mi. App. at
297, who articulated how finely calibrated our focus of reviewis
on the adm nistrative agency itself.

The court below erred in viewing its "job' as

"determin[ing] if the ALJ had a rational basis for naking

the decision she did* or if the ALJ' s decision was

supported by substantial evidence. The court's "job" was

not to assess the "rationality" of or evidentiary basis

for the ALJ's recommendation; it was to assess the
rationality or evidentiary basis of the agency's

- 33-



final order. Drexel Burnham Lanbert, Inc. v. Commodity
Futures Trading Commin, 850 F.2d 742, 747 (D.C. Gr.
1988) (when the agency and an "ALJ disagree on factua
inferences to be drawn fromthe record ... the question
to be decided is not whether the agency has 'erred' in
'overruling' the ALJ's findings, but whether its own
findings are reasonably supported onthe entire record").

(Enphasi s supplied).
The Board's Ruling

The Board's first contention is that its decision to deny Dr.
Elliott's application for a reinstatenent of his nedical |icense
was supported by substantial evidence and was, therefore,
unassai |l abl e upon judicial review W fully agree.

Under Heal th Occupations Article, 8 14-205(a)(iii), the "Board
my ... refuse to ... reinstate an applicant's license for any of
the reasons that are grounds for action under 8 14-404." The ALJ's
proposed conclusions of law were that Dr. Elliott was guilty of
actions which would have constituted violations by a I|icensed
physi ci an of 8 14-404(a)(1), (3), and (36). Those subsections, in
pertinent part, treat as subject to discipline any |icensee, who

(1) Fraudulently or deceptively ... attenpts to
obtain a license ...;

(3) Is guilty of ... unprofessional conduct in the
practice of nmedicine; or

(36) WIIlfully nmakes a false representati on when
seeki ng or making application for |icensure.

Dr. Elliott filed Exceptions to the ALJ's Proposed Deci sion
and a hearing before the Board was held. 1In its Final Order of

Sept enber 30, 2003, the Board held that Dr. Elliott had commtted
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actions that would, for a licensed physician, have been violations
of 8 14-404(a)(1). It made no findings with respect to 8§ 14-
404(a)(3) and (36). The Board "tend[ed] to agree" with the ALJ
t hat subsections (a)(3) and (36) had been violated but concl uded
that it was unnecessary to reach those issues.

Al t hough the Board tends to agree with the ALJ that
Dr. Elliott's conduct is also "unprofessional conduct in
the practice of nedicine" as that termis used in Section
14-404(a)(3), the Board need not reach this issue in
order to decide this case and thus declines to do so.
Li kew se, though the Board agrees wth the ALJ's
di scussion of the "good noral character" issue under 8
14-307(b), and although the ALJ's comments indicate
strongly that the ALJ neant to find a |l ack of good noral
character, the ALJ made no conclusion of law on this
i ssue, and the Board declines to add this issue at this
point, inthe circunstances of this case. Simlarly, the
Board declines to rule on whether the issue of whether
false representations were made within the nmeaning of §
14- 404(a) (36). The Board notes that an affirmative
concl usion on any or all of these i ssues woul d not change
the sanction inposed in this particul ar case.

(Enmphasi s supplied).

The followi ng predicate evidence is undisputed. |n Decenber
of 1999, Dr. Elliott submtted to the Board his Application for
Rei nstatement of Medical Licensure. The Board's reinstatenent
application form asked the foll ow ng questions:

Si nce your |l ast registration:

B) Has a state licensing or disciplinary board,
or a conparable body in the arned services
taken an action against your |i cense,
including but not limted to limtations of
practice, required education, adnonishnent,
repri mand, suspension, or revocation for an
act that would be grounds for disciplinary
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action under Health Cccupations Article § 14-
404, Annotated Code of Maryl and?

O Has an investigation or charge been brought

against you by a licensing or disciplinary
body or conparable body in the arned forces?

L) Have you been naned as a defendant in a filing
or settlenment of a nedical malpractice action
within the past 5 years?

The application formfurther directed:

For each question answered YES, attach detailed

expl anation and docunentation, including health clains,

conplaints, disciplinary actions, records and file

nunbers, current status and di sposition.

Dr. Elliott answered "No" to all three questions. He did not
attach any explanation or docunentation with respect to any of
those three questions. The issue now before us is whether there
was substantial evidence to support the conclusion of the Board

that one or nore of those answers was deceptively false.
Substantial Evidence Test

In Spencer v. Board of Pharmacy, 380 M. at 528-30, Judge

Raker anal yzed State Governnment Article, 8 10-222(h), dealing with
judicial reviewof the final decision of adm nistrative agencies in
cont ested cases. Dependi ng on whi ch aspect of an agency's deci sion
is being reviewed, any of three different standards nmay conme into
pl ay.
When an agency makes "conclusions of law' in a
contested case, the court, on judicial review, decides

the correctness of the agency's conclusions and nay
substitute the court's judgnent for that of the agency's.
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This established principle of admnistrative law is
exenplified in 8 10-222(h)(3)(i)—(iv), which permts
judicial nodification or reversal of agency action that
(i) is unconstitutional; (ii) exceeds the agency's
jurisdiction; (iii) results fromunlawful procedure; or
(iv) is affected by "any other" error of |aw

In contrast, when an agency is not interpreting |aw
but instead makes a "finding of fact," we have applied
"substantial evidence" review Substanti al evidence
review of agency factual findings is enbodied in 8§ 10-
222(h)(3)(v). That provision grants a court authority to
overrule an agency's factual finding only when the
finding is "unsupported by conpetent, material, and
substantial evidence in light of the entire record as
submtted."” According to this nore deferential standard
of review, judicial review of agency factual findings is
limted to ascertaining whether a reasoning mnd could
have reached the sane factual concl usions reached by the
agency on the record before it.

Finally, there are circunstances when an agency acts
neither as a finder of fact nor as an interpreter of |aw
but rather in a "discretionary"” capacity. Logically, the
courts owe a higher |evel of deference to functions
specifically committed to the agency's discretion than
they do to an agency's legal conclusions or factual
findings. Therefore, the discretionary functions of the
agency nust be revi ewed under _a standard nore def erenti al
t han ei ther the de novo revi ew af f orded an agency' s | egal
concl usions or the substantial evidence review afforded
an agency's factual findings. In this regard, the
standard set forth in 8§ 10-222(h)(3)(vi), review of
"arbitrary or capricious" agency actions, provides
gui dance for the courts as they seek to apply the correct
standard of review to discretionary functions of the

agency.
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(Enmphasi s supplied). See also Maryland Transit Authority v. King,

369 Md. 274, 290-91, 799 A 2d 1246 (2002);* Mehrling v. Nationw de

| nsurance Co., 371 Md. 40, 52-54, 806 A 2d 662 (2002).

It is the substantial evidence test for adm ni strative agency

fact-finding that concerns us in this case. |n Board of Physician

Quality Assurance v. Banks, 354 Ml. 59, 68, 729 A 2d 376 (1999),

the Court of Appeals zeroed in on the substantial evidence

st andar d:

!MIA v. King, a leading authority on judicial review of the
decision of an adm nistrative agency under the Admnistrative
Procedure Act, points out, 369 MI. at 291, a critical distinction
between a nere abuse of discretion by an agency and an abuse of
discretion "so extreme and egregious"” that it may be deened
"arbitrary or capricious.”

The grounds set forth in 8 10-222(h) for reversing
or _nodifying an adjudicatory adm nistrative decision do
not include disproportionality or abuse of discretion.
As long as an adm nistrative sanction or decision does
not exceed the agency's authority, is not unlawful, and
is supported by conpetent, material and substantial
evidence, there can be no judicial reversal or
nodi fication of the decision based on di sproportionality
or abuse of discretion unless, under the facts of a
particular case, the disproportionality or abuse of
discretion was so extrenme and egregious that the
reviewing court can properly deem the decision to be
"arbitrary or capricious."

(Enphasi s supplied). See also Maryland Aviation Adm nistration v.
Nol and, 386 Md. 556, 577, 873 A 2d 1145 (2005); AOtnman v. Board of
Physi ci ans, 162 M. App. at 490-91.

Al though every arbitrary or capricious act by an
adm ni strative agency nmay be, ipso facto, an abuse of discretion,
every abuse of discretion is not, ipso facto, arbitrary or
capricious within the contenplation of the APA and is not, in and
of itself, good cause to reverse the agency's deci sion.
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[Al reviewing court decides "whether a reasoning mnd
reasonably coul d have reached the factual conclusion the
agency reached.” A reviewng court should defer to the
agency's fact-finding and drawi ng of inferences if they
are supported by the record. A review ng court "nust
review the agency's decision in the |ight nost favorable
toit; ... the agency's decision is prim facie correct
and presuned valid, and ... it is the agency's province
to resolve conflicting evidence and to draw inferences
fromthat evidence.

(Enmphasi s supplied).
In Bulluck v. Pelham Whod Apts., 283 M. 505, 513, 390 A 2d

1119 (1978), Judge El dridge enphasi zed the judicial deference that
Is due to the adm nistrative agency.

I n appl ying the substantial evidence test, we have
enphasi zed that a "court should [not] substitute its
judgment for the expertise of those persons who
constitute the administrative agency from which the
appeal is taken." "W also nust review the agency's
decisioninthe light nost favorable to the agency, since
"decisions of administrative agencies are prima facie
correct” and "carry wth them the presunption of
validity." [Not only is it the province of the agency
to resolve conflicting evidence, but where inconsistent
inferences fromthe sane evidence can be drawn, it is for
the agency to draw the inferences.

(Enphasi s supplied).

Consuner Protection Division v. Myrgan, 387 M. at 160,

stressed that the substantial evidence standard applies not only to
an agency's findings of fact but also to an agency's findings on
m xed questions of |aw and fact.

We apply "substantial evidence" review to agency
findings of fact, overruling factual findings only when
they are "unsupported by conpetent, nmaterial, and
substantial evidence in light of the entire record as
submitted.” The standard for substantial evidence review
is "whether a reasoning mnd reasonably could have
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reached the factual conclusion the agency reached."” W
also apply the substantial evidence standard when

reviewing mnmxed questions of |law and fact, issues of
whet her the agency applied the law correctly to the
facts.

(Enmphasi s supplied).

I n Board of Physicians v. Bernstein, 167 Ml. App. at 751, this

Court noted the "considerable weight" that judicial review should
afford an agency's application of the statutory and regulatory
provi sions that are regularly adm nistered by the agency.

Wen a reviewing court applies the substanti al

evidence test, it decides "whether a reasoning mnd
reasonabl y coul d have reached the factual conclusion the
agency reached." "A review ng court should defer to the

agency's fact-finding and drawing of inferences if they
are supported by the record.” The agency's deci si on nust
be reviewed in the Iight nost favorable to it; because it
is the agency's province to resolve conflicting evidence
and draw inferences from that evidence, its decision
carries a presunption of correctness and validity. W
gi ve "consi derabl e wei ght " to an agency's
"interpretations and applications of statutory or
requlatory provisions" that are admnistered by the

agency.

(Enmphasi s supplied).
The Evidence Before the Board Was Bountiful
In its Final Order of Septenber 30, 2003, the Board pointed
out that it had "consider[ed] the entire record in this case.” It
expressly adopted all 31 of the ALJ's findings of fact as set forth
in the ALJ's Proposed Decision of March 17, 2003. Turning to the
"Di scussion" section of the ALJ's Proposed Deci sion, the Board al so

adopted the ALJ's additional "evaluation of the evidence therein,

- 40-



including the ALJ's credibility findings, as well as the ALJ's
further proposed factual findings."

The evidence revealed that Dr. Elliott had had professional
difficulties with respect to his practice of nedicine in Illinois,
Oregon, Massachusetts, and Maryland. It further reveal ed that he
had been sued for nedical nal practice on three occasions.

1. lllinois

The express findings of the Board with respect to Dr.

Elliott's difficulties in lllinois were as follows:
In July 1992, the Illinois Departnent of
Pr of essi onal Requl ati on ("I DPR") initiated an

investigation of Dr. Elliott and filed a conplaint
against him charging that Dr. Elliott enployed and
supervi sed persons who were not licensed to perform
certain nedical procedures in Illinois. On February 2,
1993, the IDPR filed an Anmended Conplaint against Dr.
Elliott, and added additional charges against him On
August 16, 1993, Dr. Elliott entered into a Stipulation
and Reconmendation for Settlenent with IDPR, in which he
admtted allow ng unlicensed individuals to function in
the role of surgical assistants during the conduct of
hair restoration surgeries. On Novenber 12, 1993, the
| DPR i ssued a followup Oder dated Novenber 12, 1993,
which required that Dr. Elliott undertake 20 hours of
continuing education dealing wth topics of mnor
surgical procedures and the use of ancillary nedical
personnel. That Order further required Dr. Elliott to
cease and desist frompermtting persons other than duly
i censed personnel to performcertain nedical procedures
under his supervi sion.

(Enphasi s supplied).
On the basis of that Illinois Conplaint, Anended Conplaint,
Sti pul ati on and Recormendati on for Settl enment, and Fol | ow up Order,

t he Board concluded that Dr. Elliott "shoul d have answered ' Yes' to
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Questions 8 B) and C) on his Reinstatenent application" and should
have "provided a detailed explanation of these Illinois nedica
board's disciplinary matters."?

The Board went on to make a further finding as to Illinois and
concl uded t hat anot her inadequate answer had been furni shed by Dr.
Elliott.

Three years later, in June 1995 the IDPR filed
another Conplaint against Dr. Elliott alleging that he

and a former partner engaged in illegal advertising by
di stributing br ochures whi ch i ncl uded pati ent
testinmonials concerning hair transplants that violated
the advertising provisions in the Illinois Mdica

Practice Act. The IDPR eventually dismssed the
advertising Conplaint against Dr. Elliott on statute of
[imtation grounds. Even though the second |DPR

Conpl ai nt was di snm ssed, Dr. Elliott shoul d have answer ed
"Yes" to Question 8 c) and explained the nature of the
adverti sing Conpl ai nt and t he out cone of t he
investigation on the Reinstatenent Application he
submtted to the Board.

(Enmphasi s supplied).
2. Oregon

The Board made the followng findings wwth respect to Dr.
Elliott's practice in the State of Oregon.

On Decenber 27, 1993, the Oregon Board of Medica
Exam ners (OBME) 1issued a Voluntary Limtation of
Practice Oder limtingDr. Elliott's nedical practicein
Oegon to hair restoration only. This voluntary
l[imtation of practice order contained Dr. Elliott's
sworn statenment acknow edging that the limtation would
remain in effect until termnated by the OBME. Thi s

2One of the findings of the ALJ was that "practicing nedicine
with an unlicensed person or aiding an unauthorized person in the
practi ce of medicine constitutes grounds for disciplinein Maryl and
under [Health Occupation Title], 8 14-404(a)(18)."

-42-



[imtation on Dr. Elliott's practice was the result of a
recommendati on nade by the OBME after it reviewed the
I[11inois nedical board's disciplinary matter agai nst Dr.
Elliott and Dr. Elliott's test scores on a Texas nedical
t est.

(Enphasi s supplied).

The Board concluded that "Dr. Elliott should have answered
"Yes' to Question 8 B) and explained on his reinstatenent
application the nature of the limtation on his nedical practice in

Oregon.
3. Massachusetts

The Board al so nade a finding with respect to Massachusetts.

In January 1996, the WMassachusetts Board of
Registration in Medicine ("MBRM') notified Dr. Elliott
that it had opened a conplaint against himand a forner
partner and was investigating the propriety of certain
advertising by Dr. Elliott's nedical practice in
Massachusetts. In March 1996, the MBRM notified Dr.
Elliott that it dismssed the conplaint against Dr.
Elliott and his nedical group.

(Enphasi s supplied).

Not wi t hst andi ng the di smi ssal, the Board concl uded that "Dr.
Elliott should have answered 'Yes' to Question 8 C) on his
Rei nst at enent Application and shoul d have al so expl ai ned t he nature
of the conplaint and the outcone of the investigation.”

4. Maryland

The Board al so made a finding with respect to a conpl ai nt that

had been filed against Dr. Elliott with the Maryl and St ate Board of

Physi cian Qual ity Assurance.
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In June 1997, this Board, the Maryland State Board
of Physician Quality Assurance, advised Dr. Elliott by
letter that the Board had received a conplaint that Dr.
Elliott allowed an unlicensed individual to practice

medi cine in_ Mryl and. That letter also advised Dr.
Elliott that the Board had opened an investigation into
the conplaint. In July 1997, Dr. Elliott responded in
witing to the Board about the conplaint. After

receiving Dr. Elliott's response to the conplaint, this
Board closed the conplaint and the case against Dr.
Elliott.
(Enphasi s supplied).
The Board concluded that even though the conplaint was
ultimately dismssed, "Dr. Elliott should have answered 'Yes' to
Question 8 C) ... and shoul d have al so descri bed the nature of the

conpl aint and the outcone of the Board's investigation of him on

t he reinstatenent application.
5. Three Medical Malpractice Suits

Dr. Elliott had been sued for nedical nmalpractice on three
occasions within the five-year period covered by Question 8 L).
The suits were in New York, Illinois, and California. Al three
suits were settled in favor of the plaintiffs. On all three
occasions, Dr. Elliott's insurance carriers made paynents on his
behal f. The Board made the follow ng finding.

Dr. Elliott submtted his reinstatenent application
to the Board on Decenber 5, 1999. During the preceding

five-year period from Decenber 5, 1994, to Decenber 5,
1999, Dr. Elliott was nanmed as a defendant in three

ongoing nalpractice |awsuits. Al three |lawsuits
resulted in settlenents in favor of the plaintiff
patients. Dr. Elliott's mal practice insurance carriers

paid the plaintiff patients in the three malpractice
actions $12,500 on July 24, 1998; $37,500 on February 1,
1995; and $15,000 on Decenber 9, 1994. Thus, all three
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mal practice lawsuits were settled during the five-year

time period preceding Decenber 5, 1999, the date Dr.

Elliott filed areinstatenent application w th the Board.

The Board concluded that "Dr. Elliott should have answered
"Yes' to Question 8 L) and should have provided a detailed
expl anation and docunentation ... about these three nedical
mal practice actions in which he was naned as a defendant.™

An Act of Deliberate Deception

The docunented records of conplaints and investigations from
the nedical licensing boards in Illinois, Oegon, Mssachusetts,
and Maryl and could not be disputed. Nor could the court records
fromNew York, Illinois, and California about the nal practice suits
t hat had been filed and settl ed.

The question before the Board was not what happened i nvol vi ng
Dr. Elliott inlllinois, Oregon, Massachusetts, and Maryl and, but
his utter failure to make any nention of those happenings on his
application for reinstatenent. The neverendi ng | esson of Watergate
is that it is seldomthe original trespass that is fatal. It is
the failure to cone clean about the trespass. It is m nd-boggling
that an innocent applicant would remain bovinely silent about al
of those confrontations and difficulties with nedical |icensing
authorities over the years in state after state and then, coyly,
bl anme his silence on the inartful phrasing of the questions.

The only rational explanation lies in another direction, as

described by the ultimate conclusion of the Board.
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The Board agrees wth the ALJ's factual findings
that Dr. Elliott knew he had been t he subj ect of repeated
conplaints, investigations, board orders, and nal practice
clains and that he deliberately intended to deceive the
Board by his answers to the application questions. As
the ALJ forcefully noted, Dr. Elliott's answers were
false, and they were intended to i nduce the Board to act
to its detrinent by reinstating his license wthout
further investigation of his background, an action which
woul d have been to the detriment of the Board and to the
patients inthis State. Dr. Elliott's testinony in which
he gave vari ous excuses for his actions was not credible;
his excuses are without nmerit.

(Enphasi s supplied).

Dr. Elliott's Testimonial Explanations

Dr. Elliott took the witness stand before the ALJ on Novenber

19, 2002,

and attenpted to explain why he had answered as he did

the questions previously discussed. As the ALJ summarized his

testi nony,

At the hearing, the Respondent presented a w de
array of excuses and/or reasons for not correctly
answering the three questions on the application. First,
t he Respondent argued that the Application for
Rei nstatement is worded in a variety of m sl eadi ng ways,
t hat he nmi sunderstood the questions and did not believe
that he needed to answer the three questions in the
affirmati ve. Second, he argqued that the matters in
I[1linois, Oreqgon, Massachusetts and Maryl and were either
not disciplinary in nature or did not involve him
directly. Third, the Respondent argued that the records
pertaining to the various states' investigations of his
medi cal practice and the records regarding the
mal practice lawsuits against him were kept by other
persons and that he did not have ready access to accurate
i nf or mati on. Fourth, the Respondent insinuated at one
poi nt that he forgot about or never knew about the three
mal practice lawsuits against him Fifth, he argued, in
essence, that he believed he was "naned" as a def endant
in the malpractice actions only at the nonment the
|l awsuits were filed. Sixth, the Respondent arqgued that
he should not have to report the WMaryland conplaint
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because the Board should be aware of its own
i nvestigations. Seventh, the Respondent argued that
there has been no harm done by his application answers
because the Board's later investigation uncovered the
truth.

(Enmphasi s supplied).

Dr. Elliott testified that he thought Question 8 C) referred
only to an "investigation or charge" brought by a licensing or
di sciplinary body "in the armed forces.” The critical phrase was
"by a licensing or disciplinary body or conparable body in the
arnmed services." In a vacuum one m ght conceivably believe that
t he nodi fyi ng phrase "in the arned services" qualified not only the
"conparable body" followng the disjunctive "or" but actually
qualified, and thereby austerely Ilimted, all licensing or
di sci plinary bodies. Dr. Elliott was, in effect, nmaking the
sophistical claim that the renewal application dealt only wth
one's licensing history in the arned services and with no |icensing
hi story since or el sewhere.

Question 8 C), however, was not in a vacuum It was the third
gquestion in a tightly related package of twelve questions. 1In a
slightly different word order, the first and second questions had
al ready expressly established the distinction between "a state
licensing or disciplinary board" and "a conparable body in the
arnmed services." No sane and literate reader could doubt that the
third question enbraced the same entities. The totality of all 12

questions, noreover, nmade the omibus nature of the inquiry
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unm st akably cl ear. The application unquesti onably was seeking all
avai |l abl e i nformati on about any |licensing or disciplinary probl ens
anywhere at anytine.

The ALJ's finding in this regard, adopted by the Board,
rejected as "specious" and "disingenuous” this particular
expl anati on based on not understandi ng the question.

The Respondent testified that he found t he questions
in the Application for Reinstatenent to be confusing and
m sl eadi ng. However, the Respondent is a sophisticated
and wel | -educated professional and his clainms that the
application questions are misleading or confusing are
di si ngenuous. The Application for Reinstatement is a
pre-printed formthat is and has been used routinely by
the Board for the re-licensure of thousands of
physi ci ans. No credible evidence was produced at the
hearing to indicate that physicians have had difficulty
understanding the application. Cearly, the object of
the application, as with nost applications, is to obtain
as much information as possible about an applicant. The
application provides space for an applicant to explain
any answers. In addition, Board staff nenbers are
available to answer any questions about the neaning of
the questions. The Respondent did not contact the Board
for assistance prior to filing his application. The
Respondent and his attorney arqgued that Question 8 C (Has
an i nvestigation or charge been brought agai nst you by a
| i censing or disciplinary body or conparable body in the
arnmed forces?) was alimted inquiry about investigations
or charges by a requl atory board connection solely to the
arnmed forces. This is a specious argunent. The question
means just what it says: "have you, the applicant, been
t he subj ect of an investigation or disciplinary charge by
a licensing board, by a disciplinary board or by an arned
forces body, that is conparable to a licensing or
di sci plinary board?" Even assum ng, arguendo, that a
reasonable physician could have found the question
m sl eading, there is no reason why the Respondent could
not have nmade an inquiry and asked the Board or its
lawers how the question ought to be read and
interpreted. Moreover, the disingenuousness of the
Respondent's position becane nost apparent when, on
cross-exam nation, the respondent admtted that no body
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of the arned forces |icenses physicians. Therefore, the
Respondent's clains that he m sinterpreted the questions
and that that the questions are poorly witten are
entirely without nerit.

(Enmphasi s supplied).

Question 8 B) could not be so adroitly deflected, and Dr.
Elliott took the very different tack that his troubles with the
licensing boards in Illinois, Oregon, Massachusetts, and Maryl and
were of a nature other than "disciplinary.” The finding of the

ALJ, adopted by the Board, rejected the very bona fides of that

proffered explanation as "disingenuous." "Di si ngenuous" neans
"l acking candor.” It means "deliberately playing dunb.” It is a
classic nodality of deception. The finding was:

The Respondent also clains that none of the

investigations by Illinois, Oregon, Massachusetts or
Maryland pertained to disciplinary matters. The
Respondent also insinuated that because the Illinois

conplaints, the Massachusetts conplaint, the O egon
conplaint and Maryland conplaint did not result in
disciplinary action against him he did not have to
report any of those natters to the Board. This argunent
ignores the thrust and unanbi guous wordi ng of Questions
8B and 8C. Question 8B required the Respondent to report
action taken against him which includes limtations of
practice and required education.

Further, the issue is not whether each of the
actions in Illinois, Oregon, Massachusetts and Maryl and
were disciplinary in nature, but whether any state board
or body that regul ates the practice of nedicine took any
action against him The application gquestions are not
limtedtoaninquiry into disciplinary matters, and al so
ask, for exanple, about possible renedial obligations,
such as required education. The disingenuousness of the
claim aside, a review of the evidence in this case
reveals that it is also patently false.
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Board Exhibits 3b and 3c are the Conplaint and
Amended Conplaint filed by Illinois against the
Respondent in 1993. Page 2 and page 4 of the Conpl ai nt
(Board Exhibit 3b) state that the alleged acts or
om ssi ons charged agai nst the respondent are "grounds for
revocation  or suspension _ of a Certificate of
Reqi stration." Page 2 and page 3 of the Anended
Conpl ai nt (Board Exhibit 3c) state that the all eged acts
or om ssions charged agai nst the respondent are "grounds
for revocation or suspension of a Certificate of
Regi stration.” The Respondent was i ndeed i nvesti gated by
a disciplinary body and was required to undergo
educati on; he should have answered "Yes" to Question 8B
and 8C.

(Enmphasi s supplied).

If nothing else, Dr. Elliott's excuses for his silence were
wi de-ranging and versatile. In part, he blaned his office staff
and his attorney.

Question 8L is wunanbiguous, yet the Respondent
failed to answer it accurately. The Respondent
acknow edged that three mmlpractice actions had been
filed against him and that he (and apparently his
partner) filed answers to each malpractice claim In an
attenpt to explain his failure to provide a truthful and
accurate answer to Question 8L, the Respondent testified
that he didn't personally have any records of the
mal practice actions; his office kept sonme of the
information; and his attorney had nost of the information
about the nmlpractice actions. Such di si ngenuous
testinony ignores the fact that the Respondent had an
obligation to provide truthful, accurate answers on his
application regardless of who maintained his records
Furt her, such clainms ignore the fact that the
correspondence from Illinois, Oregon, Maryland, and
Massachusetts was sent to his personal attention, as were
the initial filings of the three |awsuits.

(Enphasi s supplied).
Dr. Elliott then shifted gears again and cl ai med that he had

forgotten about the mal practice suits. It is difficult for us to
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i magi ne a physici an who forgets being sued for nal practice. In any
event, the ALJ's finding was:

A fourth claimby the Respondent was that he forgot
about or was unaware of the three mal practice |awsuits.
| cannot accept as credi ble the Respondent's insinuations
and clains that he forgot or did not knowthe nmal practice
clainms that were filed against himin the five brief
years prior to his Decenber 1999 application for
rei nst at enent . Hs clains are especially lacking in
credibility in light of the fact that his insurance
carriers paid out thousands of dollars in each of the
three cases. The fact that sone or all of the records
regardi ng those cases may have been in soneone else's
possession does not relieve the Respondent of his
obligation to provide truthful answers to the questions
posed in the Reinstatenment Application.

(Enphasi s supplied).

At another point in his testinony, however, Dr. Elliott
renmenbered the mal practice suits but argued that although they had
been settled within the five year period of linmtations before he
answered Question 8 L), the actual filing of the suits, towt, the
literal time at which he was first named as a defendant, had been
back beyond the limtations barrier. He was parsing the | anguage
with a scalpel. The ALJ, and ultimately the Board, rejected that
cl ai mas "preposterous.”

The fifth claim by the Respondent is that he was

"naned” in the three subject lawsuits only at the tinme

the actions were filed in court--1988, 1991 and 1992

respectively. This is a preposterous claimthat ignores
the fact that he continued to remain "naned" as a

defendant in those three lawsuits until they were
settled--in July 24, 1998; February 1, 1995; and Decenber
9, 1994.

(Enphasi s supplied).
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Dr. Elliott offered the further excuse that he did not have to
answer with respect to the Maryl and cl ai m agai nst hi m because the
Board itself should have known about it. That excuse was al so

rej ect ed.

The sixth allegation by the Respondent is he should
not have to report the Maryland conplaint because the
Board should be aware of its own investigations. This
argunent ignores the fact that the Respondent is
obligated to provide truthful, accurate and detailed
i nformati on about any i nvestigation or conpl ai nt and t hat
the burden of providing accurate information is on him
not the Board.

(Enphasi s supplied).
Applying the Law to the Facts
The ALJ and the Board concluded that Dr. Elliott's fal se and
deceptive answering of the application for reinstatenent
constituted an act that would qualify for disciplinary action under
Heal th Cccupation Article, § 14-404(a)(1). The ALJ first found:

[ A] physician may not make a wil I ful fal se representation
when seeking or making application for |icensure or any
ot her application related to the practice of mnedicine.
The Respondent repeatedly and consistently failed to
di scl ose i nformati on about conpl ai nts and i nvesti gati ons,
conduct which | find was wllful. H s failure to provide
any i nformation about I nvestigations by f our
jurisdictions, about three lawsuits and about the
limtation on his practice in one state rai ses an aura of
suspicion that l|eads nme to believe his actions were
willful.

Pursuant to Ml. Code Ann., Health GCcc. § 14-
205(a)(1)(iii), the Board may deny a license to an
applicant or refuse to renew or reinstate an applicant's
license for any of the reasons that are grounds for
action under 8§ 14-404 of the Health Cccupations article.
The Board has charged the Respondent with violating 8§ 14-
404(a) (1).
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(Enphasi s supplied).
Turning to 8 14-404(a) (1) specifically, the ALJ further found:
Pursuant to § 14-404(a)(1l), the Board may revoke a

license if the licensee fraudulently or deceptively
obtains or attenpts to obtain a license.

The Respondent clearly intended to present false
i nformati on and knew t hat the answers on his application
were false. | conclude that the evidence, taken as a
whol e, provides conpelling evidence of his intent to
induce the Board, to its detrinment, to reinstate the
Respondent's |license. Hi s behavior was al so decepti ve.
Bl ack's defines deceit as "[t]he act of intentionally
giving a false inpression.” Black's Law Dictionary 413
(7'h ed. 1999). That is certainly the case here. The
Respondent i ntended to give the fal se i npression that he
had not been the subject of repeated conplaints and
i nvestigations and nual practice clains.

The Board has proven by nore than a preponderance of
t he evi dence that the Respondent's conduct violated 8§ 14-
404(a) (1).

(Enmphasi s supplied).

Substantial Evidence
Of the Intent to Deceive

Dr. Elliott has consistently maintained that the inaccuracy,
or even falsity, of his answers on his application for
rei nstatenent were not sufficient to sustain the Board's deci sion.
He maintains that the evidence nust have shown that his answers
were deliberately deceptive. W fully agree.

The ALJ found that his answers were deliberately false and
deceptive. More significantly, the Board found that his answers
were deliberately fal se and deceptive. The only question for us is

whet her there was substantial evidence to support such a finding by
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t he Board. All of the evidence that we have fully recounted
denonstrat es concl usively that it was abundantly substantial within

the contenpl ati on of the substantial evidence test.
A Demeanor-Based Credibility Assessment
In addition to drawing the derivative inferences that the
I nherent inprobability of Dr. Elliott's explanations for his
silence gave rise to, the ALJ herself expressly made reference to
her deneanor-based observati ons and concl usi ons.
| note that the Respondent averted his eyes fromny
gaze as | administered the oath against perjury to him
and that he avoi ded | ooking at nme throughout nmuch of his
testinony despite the fact that | attenpted to nmaintain

eye contact with him He was sinply not a credible
W t ness.

(Enmphasi s supplied).

Squeezi ng every drop of deference out of the Anderson-Shrieves

Def erence Rule that could ever be w shed, the Board signed on to
t hat deneanor-based credibility assessnment wth gusto.

The Board adopts the ALJ's characterizations of Dr.
Elliott's testinony and argunents as "disingenuous,"
"incredible," "preposterous," "especially lacking in
credibility" and "entirely without nerit."

(Enmphasi s supplied). Wo are we to say otherw se?
Derivative Inferences of Deceit
There were many reasons for the ALJ to have concl uded t hat Dr.
Elliott was deliberately deceitful. 1In addition to her apprai sal

of his veracity based upon her observations of his deneanor, there
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were the derivative inferences that she could draw from the
i nherent inplausibility of his explanations.

Respondent's answers to Question 8B, 8C and 8L were
not truthful. The Respondent's facile excuses for
failing to respond accurately to Question 8B, 8C and 8L
woul d per haps have been nore credible if he had reported
several of the various licensing board inquiries and had
nerely overl ooked one of them However, the record in
this case is clear that the Respondent failed to disclose
four separate investigations, a limtation on his
practice, required education, and three nmlpractice
settl| enents.

The record shows that the Respondent corresponded
with the various regulatory and disciplinary boards of
Il'linois, Oregon, Maryland and Massachusetts. He had
actual know edge of the conplaints, investigations and
results in each case. As the Board correctly notes, it
is not for the Respondent to determ ne the rel evance or
i nportance of the informati on he was required to provide;
it was sinply his obligation to provide accurate and
detailed infornmation.

The Board correctly observed that a |l egal inference
is permssible fromthe conduct of the parties. Fuller
v. Horvath, 42 M. App. 671, 685 (1979). There was so
much i nfornmation that the Respondent negl ected to provide
the Board that | nust conclude that his failure to give
honest, truthful, or accurate answers to the application
guestions was not innocent and was not due to nere
oversight, forgetfulness or an inability to properly
interpret the questions. The Respondent sinply had too
many facile excuses for his various failures for ne to
gi ve any credence to them The Respondent was willfully
deceptive, fraudulent, and m sleading in his application
answers and | nust conclude that he intended to hide the
true nature of his professional nedical history. An
application serves no purpose if a physician can be
allowed toremainas willfully ignorant as the Respondent
prof essed to be about his own personal history.

(Enmphasi s supplied).
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The Board was fully in a proper position both to rely upon the
inferences drawmn by the ALJ and to draw its own derivative
inferences in that regard. It did so.

The Board agrees with the ALJ's factual findings
that Dr. Elliott knew he had been t he subj ect of repeated
conpl aints, investigations, board orders, and nal practice
clains and that he deliberately intended to deceive the
Board by his answers to the application questions. As
the ALJ forcefully noted, Dr. Elliott's answers were
false, and they were intended to i nduce the Board to act
to its detrinent by reinstating his |license wthout
further investigation of his background, an action which
woul d have been to the detrinent of the Board and to the
patients inthis State. Dr. Elliott's testinony in which
he gave vari ous excuses for his actions was not credible;
his excuses are without merit.

(Enphasi s supplied).

It would be easy in this case to say that the Board had
massi ve and overwhel m ng evi dence to support its ultimte decision.
Al that is necessary for us to say, however, is that it had
substanti al evidence to do so. W so say.

Redundant Adverbs
Section 10-404(a) (1) provides that the Board may "suspend or

revoke a license if the licensee fraudulently or deceptively

obtains or attenpts to obtain a license.” (Enphasis supplied).
The pairing of adverbs strikes us as nothing nore than redundant
rhetoric. Assum ng, arguendo, that there is sonme hypertechni cal
di fference, the evidence overwhelmngly supported a finding of

ei ther or both.
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After concluding that "an action for fraud or deceit ... is
predicated upon a ... deliberate intent to deceive" and that
"courts use the ternms 'fraud' and 'deceit' interchangeably to
descri be intentional fal se conduct,"” the ALJ ruled that Dr. Elliott
"clearly intended to present false information and knew that the
answers on his application were false.” As she went on in her
ruling, the ALJ used the adjective "deceptive" but never expressly
uttered the words "fraud," "fraudulent,” or "fraudulently."

Hi s behavi or was al so deceptive. Black's defines deceit

as "[t]he act of intentionally gqgiving a false

inpression." Black's Law Dictionary 413 (7'" ed. 1999).

That is certainly the case here. The Respondent intended

to give the false inpression that he had not been the

subject of repeated conplaints and investigations and
mal practice cl ains.

(Enphasi s supplied).

By way perhaps of carrying coals to Newcastle, the Board did
not hesitate to add the adverb "fraudulently." It hastened to
poi nt out, however, that it did not nake a bit of difference
whet her its conclusion was enbellished by the first adverb or by
t he second or by both.

The statute in question, HOS§ 14-404(a) (1), provides
that the Board may sanction for either "fraudul ently or
"deceptively" attenpting to obtain a |icense. The ALJ
stated in no uncertain terns that Dr. Elliott's conduct
net the necessary el enents for being both fraudul ent and
deceptive, but did not use the word "fraudulently" in the
separ ate proposed Concl usi ons of Law Section. The Board
adopt s t he ALJ' s concl usi on t hat Dr. Elliott
"deceptively" attenpted to obtain a nedical |icense.
This aspect of Dr. Elliott's offense alone justifies
denial of his application. The Board has added the word
"fraudul ently" to its Conclusions of Law because it is
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justified by the evidence (and supported by the
di scussion of the ALJ). To the extent that this word was
not used in the ALJ's specific proposed Concl usions of
Law, the Board nodifies those proposed conclusions to
include that term Again, however, the Board enphasi zes
that its conclusion that the application was also
"fraudulent' has had no effect onits denial of licensure
inthis case; inthese particular circunmstances, the fact
that Dr. Elliott "deceptively" submtted his application
would have itself resulted in the denial of the
application.

(Enphasis supplied). W fully agree.
The Burden of Ultimate Persuasion
On what basis, then, could Dr. Elliott have persuaded the
Crcuit Court for Baltinore County to have reversed t he deci sion of
the Board of Physicians? Dr. Elliott convinced the court to
reverse the Board because the ALJ had allegedly used the wong
burden of persuasion. The circuit court ruled:

Al t hough a review of the record indicates that the Board
produced a significant anmount of evidence against
Petitioner, the ALJ addressed her findings to the
pr eponderance of the evidence standard. Wt hout her
express conclusion that the evidence was sufficient to
overcone the clear and convincing evidence standard,
neither the Board nor this Court can assune that the
State prosecutor net this burden. The ALJ erred in
adopting the preponderance of the evidence standard, and
the Board erred in adopting this | egal conclusion as well
as determ ning that the evidence overcane the clear and
convi ncing evidentiary hurdle.

Because this Court has determ ned that the higher
cl ear _and convincing evidence standard should have been
applied at the nerits hearing, it is unnecessary to
address Petitioner's allegations of error regarding the
Board's evaluation of the evidence presented at said
heari ng.

(Enmphasi s supplied).
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Dr. Elliott now has the burden of convincing us to reach that
same conclusion. For a nunber of reasons, any one of which would
be fatal to his argunent, he fails to do so.

The Burden of Persuasion Is a Question of Law

The issue of what burden of persuasion should have been
enpl oyed by the Board is one of law. Accordingly, this Court owes
no deference to the decision of the Board on this issue and w |

proceed to nmake its own de novo determination. Coleman v. Anne

Arundel County Police Departnent, 369 M. 108, 122, 797 A.2d 770

(2002), squarely addressed this issue.

Petitioner's sole issue before us, nanely, whether an
incorrect standard of proof was applied inthe assessnent
of whether the Departnment proved the charges, presents a
purely legal question. Accordingly, this Court reviews
the matter de novo.

(Enphasi s supplied).
Random Thoughts on the Burden of Persuasion

Prelimnarily, we need to place this contention in realistic
per specti ve. Undoubt edly, identifying the applicable burden of
per suasi on and t hen providi ng sone gui dance as to what that burden
entails is a salutary and necessary thing to do when it cones to
instructing jurors at the end of a judicial trial. It is a device
by whi ch veteran and professional decision makers attenpt to convey
to lay jurors, many of whom are being faced with such a decision
for the first tinme in their lives, sone rough sense of that degree

of certainty they should feel before rendering a particular
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verdict.® It has been said that the three classical |evels of
per suasi on--by a bare preponderance of the evidence, by clear and
convi ncing evidence, and beyond a reasonable doubt--reflect,
respectively, that the proposition before the jury is 1) probably
true, 2) highly probably true, or 3) alnost certainly true. Beyond
that, there is really not nuch to be said.

When, by sone dubi ous anal ogy, the lawturned a | ecture to the
jurors on decision-making into a procedural requirenent for all
fact-finding and began applying it not only to laynmen but to
pr of essi onal decision nmakers as well--be they judges sitting as a
jury, adm nistrative board nenbers, or ALJ's--the utility of the
enterprise becane a lot less certain. Veteran judges, sitting as
ajury, wll frequently deemit discreet, even if not necessarily
comendabl e, to say not hing about the burden of persuasion, so as
to enjoy the presunption of having done the right thing. Wen the
burden is nentioned, it is sonetinmes sinply by way of rationalizing
a seemingly inprobable result that could disappoint the

expectations of the audience. Candor requires us to acknow edge

]In his concurring opinion in In Re Wnship, 397 U S. 358,
370, 90 S. C. 1068, 25 L. Ed. 2d 368 (1970), Justice Harlan
expl ai ned:

The function of a standard of proof, as that concept
i's enbodied in the Due Process Clause ... is to "instruct
the factfinder concerning the degree of confidence our
society thinks he should have in the correctness of
fact ual conclusions for a particular type of
adj udi cation. "
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that, when applied other than in the context of jury instructions,
this body of |law can be nore of a procedural obstacle course than
a genuine contribution to the judicial process.*

Two characteristics about the burden of persuasion need to be
kept in m nd. When applied to decision makers other than |ay
jurors, what matters is what they say about the burden at the end
of the adjudicatory process, not what may have been said at the
begi nning of the hearing. At the end of the adjudication, we are

concerned with the degree of certitude with which the ultimte

*As Judge Harrell very insightfully noted in Coleman v. Anne
Arundel County Police Departnent, 369 Md. 108, 147-48, 797 A . 2d 770
(2002) :

Nor do we find that inplenentation of the hei ghtened
standard of proof sought by Petitioner would so
significantly reduce the risk of error that it should be
i npl enented regardl ess of any additional adm nistrative
or financial burdens it would entail. Candor requires
that we acknowl edge the difficulty a lay panel may
encounter in perceiving the subtle distinctions and
nuances between these two abstract standards when call ed
upon to apply it. See also WIlls v. State, 329 Ml. 370,
374, 620 A 2d 295, 297 (1993) (noting that the terns
"preponderance,” "clear and convincing," and 'reasonabl e
doubt" are not "at least in their |egal sense, street
famliar"); Weisman v. Connors, 76 Md. App. 488, 503, 547
A 2d 636, 643 (1988) (noting the "anorphous" nature of
t he cl ear and convincing standard); Tippett v. Maryl and,
436 F.2d 1153, 1158-59 (4th Gr. 1971), cert. dism ssed,
sub nom Mirel v. Balt. Gty CGimnal Court, 407 U. S
355, 360, 92 S. . 2091, 2094, 32 L. Ed. 2d 791 (1972)
("However neaningful the distinction [between the two
standards] may be to ... judges, ... it is greatly to be
doubted that a jury's verdict would ever be infl uenced by
the choice of one standard or the other.").

(Enphasi s supplied).
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deci sion was actually reached. At the begi nning of the process, by
contrast, we should not imagine that the decision naker is going to
go into a different mnd set as he receives the evidence or pul
down from the shelf a different m croscope in anticipation of
t hi nki ng about the ultinmate verdict. No decision nmaker is that
constantly introspective as the trial unfolds. Even ajury is only
i nstructed about the burden of persuasion at the end of the trial.
A second characteristic to be kept inthe front of the mnd is
that the burden of persuasion, whatever it may be, does not apply
to every constituent elenent that enters into the totality or to
every evidentiary fragnent that cones into a hearing. It only
applies to the ultimte verdict based on the decision naker's
eval uation of the entire hearing and the totality of the evidence.
The burden of persuasion is not a tollgate for admssibility. It
deals only with the degree of nental certainty undergirding the

final decision.

Our Concern is With the Board's Persuasion,
Not the ALJ's

At the outset of her Proposed Decision, the ALJ reconfirned
that at an earlier stage of the case she had ruled that the
perti nent burden of persuasion was that of a bare preponderance of
t he evi dence.

At the hearing on the Board's Mtion for Summary

Deci sion, the Respondent argued that the clear and

convi nci ng evi dence standard appliesinthis matter. The

Board raised the issue again after the hearing in its
Post - Heari ng Menorandum ® The issue of the standard of
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proof was previously addressed by nme in ny Proposed
Deci sion and Ruling on Mdtion for Summary Decision. As
this matter does not pertain to a standard of care i Sssue,
t he preponderance of the evidence standard is the
appropriate standard.’

The Board also cited Coleman v. Anne Arundel
Police, 369 Md. 108 (2002) and noted that the burden of
proof is not elevated to the clear and convincing
evidenti ary standard because t he Respondent is all eged to
have engaged in fraudul ent or deceitful conduct.

‘Al t hough t he cl ear and convi nci ng evi dence st andard
applies to standard of care issues, it is the |esser
pr eponder ance of the evidence standard that applies in an
action arising under 8 14-205(a). There is no statutory
provision that inposes the <clear and convincing
evidentiary standard upon actions that arise fromHealth
Occ. 8§ 14-205(a)(1)(iii). In the absence of a statute
speci fying a particular standard of proof, the standard
in an administrative proceeding shall be the
preponder ance of the evidence. M. Code Ann. State Cov't
§ 10-217 (1999 & Supp. 2002).

(Enmphasi s supplied).

Before even turning to what the appropriate burden of
persuasion in this case actually is, we point out that the first
fatal flawin Dr. Elliott's contention is that it is ainmed at the
wrong decision by the wong decision maker. As the casel aw has
regularly repeated (and as we in this opinion have regularly
repeated), our review is of the Board s decision, not the ALJ's
decision. Unless sonmething the ALJ did irredeenably contani nated
what the Board later did, we are blithely indifferent to any
al l eged procedural irregularity in the hearing before the ALJ.
This i s what we nmean when we say we are reviewi ng only the deci sion

of the Board.
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There is no necessary correlation between the degree of
per suasi on reached by the ALJ and that reached by the Board, even
when they agree. On the sane record, the | evels of persuasion of
i ndependent fact finders can fl oat upward or downward i ndependent!y
of each other. The record that persuades one fact finder by a bare
preponderance of the evidence nay persuade another fact finder
clearly and convincingly or yet another fact finder beyond a
reasonabl e doubt. It mght leave a fourth fact finder utterly
unper suaded. The ALJ's burden of persuasion, noreover, applies to
the ALJ's ultimte proposed disposition of the entire case and not
to each and every one of 31 findings of fact that may have entered
into that proposed disposition. The Board is fully entitled to
| ook at the record developed before the ALJ regardless of what
burden of persuasion the ALJ may have been using.

W shall | ook at the Board' s | evel of persuasion in a nonment,
although Dr. Elliott does not directly challenge it. Unless what
the ALJ did caused the decision of the Board to be fatally fl awed,
we really do not care what burden of persuasion the ALJ nmay have
enpl oyed. If it really mattered, however, we woul d be hard put not
to agree with the Board as it concluded, inits Final Order, wth
respect to the ALJ's actual degree of certitude at the concl usion
of the hearing before the ALJ.

Al t hough the ALJ correctly ruled that the findings need

only be made by a preponderance of the evidence, the ALJ

opi ned that the case was "conpelling" and that the case
was proven by "nore than a preponderance.”
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(Enmphasi s supplied). But see Colenman v. Anne Arundel County Police

Departnent, 136 M. App. 419, 445-46, 766 A.2d 169 (2001).

The only issue in genuine dispute before the ALJ was whet her
Dr. Elliott had been intentionally fal se and deceptive in providing
the answers he did on his license reinstatenment application. On
top of page after page of findings as to his having been
deliberately false and deceptive, the tip of the iceberg was the
ALJ's characterizations of his testinony as "disingenuous,"”
"incredible," "preposterous,” "especially lacking in credibility"
and "entirely without nerit." That would seemto comunicate the
unequi vocal nessage not that she was nerely a little bit convinced
of his intentional deceit but that she was a whol e | ot convinced.
Is not that the very degree of certainty that the higher burden of
persuasion is designed to guarantee? Even if the ALJ never said

the magi ¢ words, do we honestly have any doubt ?°

*There is an unreal quality to this entire inquiry. It is as
i f sonmeone were to read Wnston Churchill's "W shall fight themon
t he beaches” speech of June 1940 and still, because he never
expressly stated his standard of persuasion, be in doubt whether
Churchill was only a little bit resolved to resist the Germans or
was a whole lot resolved to do so. The difference between the
first two standards of persuasion is only the difference between
bei ng persuaded a little bit and being persuaded a whole |ot.

Are we so obsessed with getting the abracadabra down pat t hat
we | ose sight of the unni stakable reality of what really happened?
Certainty sonmetinmes proclains itself. How do we know when t hat
occurs? Because that's the appellate art. |In this case, however,
it is not necessary to decide that.
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While Agreeing That It Was Not Required,
The Board Gratuitously Used the "Clear and Convincing” Standard

As far as the critical decision of the Board itself was
concerned, Dr. Elliott got nore than he was entitled to wth
respect to the burden of persuasion. The Board had before it, of
course, the proposed fact-findings and the proposed di sposition of
the ALJ. The Board nmade, however, its own independent eval uation
of the entire record. It had a transcript of the testinony before
the ALJ. It had critical docunentation to review for itself--the
rei nstatenent applicationform Dr. Elliott's answers on that form
and the records fromthe nedical licensing authorities inlllinois,
Oregon, Massachusetts, and Maryl and. It had the court records
detailing the three mal practice suits and their settlenents.

The lion's share of the ALJ's fact-finding, noreover,
consisted of derivative inferences which the Board was fully
conpetent to draw for itself and did draw for itself. Even the
credibility findings as to Dr. Elliott's deceitful ness were not so
much deneanor-based as they were based upon the inherent
I mprobability of the excuses in face of the undeni abl e docunentary
reality. Wen the Board "adopts" the findings of fact of the ALJ,
nor eover, none of those individual findings of fact needs to have
been found, by either the ALJ or the Board, according to any
particul ar standard of persuasion. The burden of persuasion,
whatever it may be, applies only to the degree of certitude felt

about the final decision based on the totality of the facts, not to
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the finding of each constituent fact that enters intothe totality.
Circunstantial evidence is a classic exanple of this principle.
I ndi vi dual circunstances are frequently very tenuous or margi nal in
their persuasiveness, but the conbination of many circunstances
nonet hel ess yields a very convi nci ng case.

Even while agreeing with the ALJ that the "clear and
convi nci ng" standard of persuasion did not apply, the Board
observed that that higher standard had nonethel ess gratuitously
been satisfied:

Al though not required to do so, the Admnistrative

Prosecut or has proven the facts by clear and convincing
evi dence.

(Enmphasi s supplied). Dr. Elliott could have w shed for nothing

nor e.

Even Health Occupations, § 14-404 Did Not Call For
The "Clear and Convincing" Burden of Persuasion

Even if the Board had not been persuaded by the "clear and
convi nci ng" standard it woul d make no difference, however, because
the "cl ear and convincing"” standard was not required. Dr. Elliott
argues to us, as he did successfully to the circuit court, that the
"cl ear and convi nci ng" burden of persuasion was nmandat ed by Heal th
Cccupations Article, 88 14-404 and 14-405. The Board's denial of
Dr. Elliott's application for the renewal of his license was
grounded in 8 14-205(a)(1)(iii), which in pertinent part provides:

(a) Powers.--(1) In addition to the powers set
forth elsewhere in this title, the Board may:
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(ti1) Subject to the Adm nistrative Procedure Act,

refuse to renew or reinstate an applicant's |icense
for any of the reasons that are grounds for action under
§ 14-404 of this title.

An action pursuant to § 14-205(a)(1)(iii) is, by its express
terms, subject to the Admnistrative Procedure Act, State
Government Article, Title 10. For the adjudication of a contested
case under the APA, 8§ 10-217 provides:

The standard of proof in a contested case shall be

t he preponderance of the evidence unless the standard of

cl ear and convi nci ng evidence i s i nposed on t he agency by
regul ation, statute, or constitution.

(Emphasis supplied). See Lussier v. Mryland Racing Comm Ssion

100 Md. App. 190, 215-16, 640 A 2d 259 (1994).

Al though all parties agree that a proceeding under Health
Occupations Article, 8 14-205 woul d ordinarily be controlled by the
APA and would involve the "bare preponderance of the evidence"
burden of persuasion, Dr. Elliott argues that because 8§ 14-205
makes reference to 8 14-404, 8 14-404 "trunps" § 14-205 when it
cones to determ ning the procedural requirenents for litigating a
contested case. The circuit court bought Dr. Elliott's argunent
and rul ed as follows:

In the instant matter, the Board invoked Health

Occupations 8§ 14-205 and 8§ 14-404 in its Notice of

Initial Denial for Reinstatenment of Application. Health

Occupations 8§ 14-205(a)(1)(iii) entitles the Board to

deny a license to an applicant or refuse to renew or

reinstate an applicant's license for any of the reasons

that are grounds for action under HO § 14-404. § 14-405
provi des that before the Board takes any action under 8§
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14-404(a), it shall give the individual against whomthe
action is contenplated an opportunity for a hearing (HO
§ 14-405(a)), and any "factual findings shall be
supported by clear and convincing evidence." 1In order
for the Board to proceed under 8§ 14-205, it nust neke
factual findings pursuant to 8 14-404, and any fi ndi ngs--
according to 8 14-405(b)--nust be supported by clear and
convi nci ng evi dence.

(Enmphasi s supplied).

In a nonment we shall examine the validity of Dr. Elliott's
claim that a reference by sone other section to 8§ 14-404
necessarily engages, even on a hearing with respect to that other
section, the procedures that would attend a hearing on a conpl ai nt
brought pursuant to 8 14-404 directly. For the nonce, as we
catal ogue the flaws in Dr. Elliott's argunent, it is enough to note
that, even if we were to assune, purely arguendo, that § 14-404
governed the procedural requirenments in this case, the "clear and
convi nci ng" standard still would not have been nandat ed.

Title 14 of the Health Occupations Article deals wth
"Physicians” and Subtitle 4 thereof deals wth "D sciplinary
Actions." Section 14-404 applies directly to actual present
medi cal |icensees and |lists 41 separate actions that coul d subject
alicensee to discipline at the hands of the Board. The procedures
for conducting a hearing on a 8 14-404 violation are, in turn,
spel l ed out by § 14-405.

Section 14-405(b)(1) and (2) now provide:

(b) Application of Adm nistrative Procedure Act. --
(1) The hearing officer shall give notice and hold the

-69-



hearing in accordance with the Adm ni strative Procedure
Act .

(2) Factual findings shall be supported by a
pr eponder ance of the evidence.

(Enphasi s supplied).

That provision, however, is not dispositive of the issue
bef ore us because t hat subsection, enacted by Acts of 2004, Speci al
Session, ch. 5 8 4, only becane effective on January 11, 2005, at
atime too late to have controlled the pertinent hearings in this
case. Section 14-405's burden of persuasion for a contested APA
hearing for a violation of 8§ 14-404 has been in active fernent in
recent years. Whereas hearings on all possible violations of § 14-
404 wi Il now be hel d usi ng the "bare preponderance" standard, prior
to July 1, 2003, hearings on all possible violations used the
"clear and convincing" standard. Prior to July 1, 2003, § 14-
405(b) provi ded:

The hearing officer shall give notice and hold the

hearing in accordance with the Admi nistrative Procedure

Act except that factual findings shall be supported by
cl ear _and convi nci ng evi dence.

(Enmphasi s supplied).

Bet ween those two general provisions, covering all 8§ 14-404
violations alike, there was an internedi ate stage that engaged in
fine tuning with respect to particular violations. Ch. 252 of the
Acts of 2003 reduced the burden of persuasion for all but one of §

14-404' s violations, but left the burden at the higher level for a
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vi ol ation of § 14-404(22), dealing with breaches of the standard of
care. Section 14-404(b)(2) and (3) then provided:
(2) Except as provided in paragraph (3) of this

subsection, factual findings shall be supported by a
pr eponder ance of the evi dence.

(3) Factual findings shall be supported by cl ear and
convincing evidence if the charge of the Board is based
on 8 14-404(a)(22).

(Enphasi s supplied).

The Board's charges against Dr. Elliott had nothing to do with
8§ 14-404(a)(22), so that exception to the downgradi ng of the burden
of persuasion has no bearing on this case. Wat is pertinent to
t hi s phase of our analysis is the effective date of the downgradi ng
of July 1, 2003.

The two decisions that we will consider straddle that date.
The ALJ rendered her decision on March 17,2003, three and one-hal f
nont hs before the burden of persuasion was downgraded. On the
ot her hand, the Board rendered its decision on Septenber 30, 2003,
three nonths after the downgradi ng had becone effective.

As we have been stating consistently and repeatedly, the only
action that we are reviewing is the decision of the Board on
Sept enber 30, 2003. Even under 8 14-405, assum ng for the nonment
that it applied, the burden of persuasion applicable to the Board's
deci si on of Septenber 30, 2003 had becone, as of that date, that of

a "bare preponderance of the evidence."
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As we have al ready discussed at | ength, the Board--through a
review of the docunments and a review of the record fromwhich it
could drawits own derivative inferences--had substanti al evidence
for its final decision even wthout adopting any findings by the
ALJ. Even with respect to the adoption of the ALJ's findings,
however, nothing was renotely inproper or irregular.

Even assum ng, arguendo, that the ALJ's findings of March 17,
2003, were i nadequate when nade, because they were made on a | ower
t han requi red burden of persuasion, they had ripened i nto adequate
findings by the tine the Board relied on them on Septenber 30,
2003. The critical date was when the Board relied on the ALJ's
findings and not when the ALJ's findings were initially nade.

If the ALJ had made the sanme findings relying on the "bare
preponderance" standard on July 2, 2003, the day after the
downgr adi ng becane effective, there clearly would have been no
i npedi ment to their having been relied on by the Board on Sept enber
30, 2003. Precisely the sane findings by precisely the sane ALJ by
preci sely the sane burden of persuasion would have been just as
qualitatively reliable on Septenber 30, 2003, even if they had been
made prior to July 1, 2003, under what m ght arguably have been, at
that tine, an inadequate burden of persuasion. Even if
guestionable when nade, the quality of the findings had been

upgraded on July 1, 2003, and had becone worthy of reliance. Even
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if a bit unripe when bottled, the wine had properly aged before it

was served.

Sections 14-404 and § 14-405
Do Not Control the Burden of Persuasion

The final flaw in Dr. Elliott's argunent is its failure to
recogni ze that the Board's proceedi ng agai nst hi mwas not pursuant
to 8§ 14-404. It was pursuant to 8 14-205, which calls for a
standard APA contested case hearing using the standard "bare
preponder ance" burden of persuasion. Section 14-205 may refer to
8 14-404, but it does not beconme § 14-404.

Judge Hol | ander's opinionin Otman v. Maryl and State Board of

Physi ci ans, 162 M. App. 457, 875 A . 2d 200, cert. denied, 389 M.

125, 883 A 2d 915 (2005), is absolutely dispositive on this point.
Wereas in this case the Board of Physicians denied the
reinstatenent of a license, in AOtmn the Board of Physicians
revoked a certificate. This case does not involve § 14-404
directly because Dr. Elliott is not currently a |icensed physician
in Mryl and. Otman did not involve 8 14-404 directly because
AOtman was not a |icensed physician but a certified physician
assistant. Both Dr. Elliott and A tnman were charged w th conduct
that, if done by a licensee, would have been a violation of 8§ 14-
404.

Whereas Dr. Elliott was directly charged pursuant to § 14- 205,
whi ch nade reference to 8 14-404, Odtman was directly charged

pursuant to 8§ 15-314(3), which also made reference to § 14-404.

-73-



Whereas in this case, Dr. Elliott is invoking a particular burden
of persuasion as a procedural incident of 88 14-404 and 14-405,
Atman invoked the entitlement to a Case Resolution Conference
("CRC'") as a procedural incident of 8§ 14-404.

Judge Hollander's opinion made it clear that the conplaint
against Atman was being pursued under § 15-314 and that the
control ling procedures were, therefore, those provided by § 15-314.
The fact that there was a reference to 8 14-404 in no way
i nplicated the procedures normally attendant on § 14-404.

Here, the proceedings were initiated under H. O
Title 15, not HO Title 14. The Board deterni ned that,
because appellant was charged under H O § 15-314(3)
appel l ant was subject to the procedural nechani sns of
H O Title 15, even though the provisions of H O § 14-
404(b) were cross-referenced. In its "Reversal of
Dism ssal and Interi mOrder of Renand, " t he Board st at ed:
"Section 15-314 speaks of a 'basis for disciplinary
action' set out in 14-404, but there is no indication
t hat the procedures of 14-404 are neant to be applied to
physi ci an _assi stant di scipline under 15-314."

162 Md. App. at 493-94 (enphasis supplied).

In that case, as in this, the Board of Physicians was dealing
with a statute that it regularly interpreted and adm nistered.
What the A tnman opi ni on adnoni shed about the deference that is due
the Board in making such calls within its area of conpetence is
equally apt as we ook at simlar calls by the Board in this case.

It is well settled that "an adm nistrative agency's
interpretation and application of the statute which the
agency admi ni sters shoul d ordinarily be gi ven
consi derabl e wei ght by review ng courts." [S]ee Sol onon

v. Bd. of Physician Quality Assurance, 132 M. App. 447,
455 (2000) (deci di ng to "accord t he Board' s
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interpretation of the Maryland Medical Practice Act
considerable weight and deference"). "The sane
principles apply to an agency's interpretation of its own
regul ation."

Inlight of these principles, we hold that the Board
did not err in concluding that appellant was not entitled
to a CRC, there is no statutory or regulatory provision
requiring the Board to grant a CRC in a case arising
under H O § 15-314(3).

162 Md. App. at 494-95 (enphasis supplied).

The Civil Tort of Fraud Is One Thing;
Administrative Allegations of Fraudulent Conduct Are Something Less

In a final effort to raise the bar of persuasion, Dr. Elliott
waves the bloody shirt of "fraud." H's argunent is that whenever
al l egations, even in the context of an adm nistrative hearing,
charge or even intimate that the conduct of the offender was
fraudul ent, the very nature of such a charge ipso facto raises the
required |evel of persuasion. When extended to adm nistrative
proceedings, it is an argunent grounded i n the reasoni ng of Everett

v. Baltinore Gas and Electric Co., 307 M. 286, 513 A 2d 882

(1986). Wien in that case the Maryl and Public Service Conm ssion
charged a customer with dishonest conduct that amounted to fraud,
the Court of Appeals held that "because of the seriousness of the
allegations,” the "nore exacting"” standard of persuasion was
required. The holding of Everett was:
[Where a utility alleges that a custoner engaged in
conduct anmpunting to fraud or to a crinme and such conduct
constitutes the sole basis of the custoner's alleged
responsibility for prior unpaid bills, the utility nust

prove its allegation by clear and convincing evidence to
justify term nation of service for non-paynent.
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307 Md. at 304 (enphasis supplied).
Such an argunent, al beit potent under Everett, cannot survive

Col eman v. Anne Arundel County Police Departnent, 369 Md. 108, 797

A.2d 770 (2002). Col eman was a 19-year veteran of the Anne Arundel
County Police Departnment who was found by the departnental
Adm ni strative Hearing Board to have commtted theft. The Board
rul ed that Col eman's enpl oynent should be term nated. The Hearing
Board had used the "preponderance of the evidence" burden of
persuasion. On appeal, first to the circuit court, then to the
Court of Special Appeals, and finally to the Court of Appeals,
Col eman protested the use of the | esser standard of persuasion, as
he al | eged

various errors of law, including an alleged error that

the Board had applied the preponderance of the evidence

standard of proof, rather than the clear and convincing

evi dence standard required by the circunstances, in its

assessnent of whether the Departnent had proven the
char ges.

369 Md. at 115 (enphasis supplied). H s argunent at all three
| evel s of review was based squarely on Everett.

Petitioner's first contention essentiallyis that Everett
mandat es ot herwi se, arquing that the burden of clear and
convincing evidence, as opposed to the less rigorous
st andard of preponderance of the evidence, is required by
the nature of the charges in the present case.
Petitioner's assertion primarily relies upon this
Court's holding in Everett, which Petitioner contends
stands for the proposition that proof by clear and
convincing evidence is required in an admnistrative
adj udi catory hearing whenever the charqging allegation
involves "fraud, dishonesty, or a serious crimnal
of fense." Petitioner argues that the allegations of his
theft-related m sconduct include all of these el enents,

-76-



which, in a civil judicial forum requires proof by the

clear and convincing standard. Noting that the fixed
burden of persuasion ought to be the same in an
adm nistrative proceeding as it is in a civil judicia
proceeding involving allegations of like nature

Petitioner argues that the allegations of his theft-
related m sconduct nust be supported by the higher
evidentiary standard of clear and convincing evidence.
369 Md. at 124-26 (enphasis supplied).
After the Grcuit Court for Anne Arundel County affirmed the
deci sion of the Adm nistrative Hearing Board, Coleman brought the
issue to this Court. Judge Kenney undertook the Hercul ean | abor of

westling with the wi de-ranging tentacles of Everett. Graspi ng

tightly onto Meyers v. Montgonery County Police Departnment, 96 M.

App. 668, 626 A.2d 1010 (1993), we wiggled out from under the
j ackboot of Everett and al so affirnmed. Wen the revi ewreached t he
Court of Appeals, Judge Harrell (who had authored the Meyers
opinion for this Court) first noted that there was "a need to re-
visit this Court's decision in Everett,” 369 Md. at 123, and then
wi el ded the sword enpowered to cut the Gordi an Knot.
We need not engage, as the Court of Special Appeals
did in Meyers, in an elaborate effort to distinguish
Everett fromthe facts of the case at hand. This is so
because, unlike the internedi ate appellate court, we have

the authority, and shall exercise it inthis instance, to
overrul e Everett.

369 Md. at 135 (enphasis supplied).
Judge Harrell explained how the lay of the land in
adm ni strative |aw had changed dramatically since the time that

Everett had been deci ded.
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At the tinme Everett was decided, the contours of
general state admnistrative |law principles in Maryland
were materially different than now The Court then did
not have the benefit of a broad public policy
pronouncenent by the State legislature that expressed a
particular standard of proof requirenment relative to
contested admi nistrative cases. Seeking a principled
basis for its decision in the absence of such a policy,
the Everett Court sought gui dance, by anal ogy, fromthe
comon | aw, which traditionally required the internediate
standard of <clear and convincing evidence to prove
al l egations of fraud in civil judicial proceedings. The
Court drew on that analogy to decide Everett. The
relevant legal terrain, however, has changed since
Everett was deci ded.

369 M. at 135-36 (enphasis supplied).

The nost prom nent change, for purposes of the Coleman
deci sion and for our purposes, was that by ch. 59, §8 1, of the Acts
of 1993, the General Assenbly had pronulgated what is now State
Governnment Article, 8 10-217, "establish[ing], for the first tine,
pr eponder ance of the evidence as the generally applicable standard
of proof to be used by covered state adm nistrative agencies in
contested case hearings." 369 MI. at 136.

The Court of Appeals then surveyed the casel aw nationally and
concl uded that Everett was ripe for overruling.

Qur conclusion is reinforced by conparison of the
deci sions of other states addressing similar questions.
See, e.q., Romulus v. Anchorage Sch. Dist., 910 P. 2d 610,
618-19 (Al aska 1996) (upholding term nation of teacher
for sexually abusing students based on preponderance of
the evidence standard which applies to disciplinary
proceedi ngs involving a governnent enployee); dark v.
Bd. of Fire and Police Commrs, 613 N E. 2d 826, 829-30
(rrr. 1993) (applying preponderance of the evidence
standard in police officer's term nation proceedi ngs for
obstruction of justice, bribery, conspiracy and offici al
m sconduct); Ronmeo v. Dep't of Enploynent and Training,
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556 A.2d 93, 94 (Wvt. 1988) (stating that m sconduct
all egations of theft need only be proven by the civi
standard of a preponderance of the evidence).

Everett v. Balt. Gas & Elec. Co., 307 M. 286, 513
A.2d 882 (1986), is inconsistent with the holding in the
present case and i s overrul ed.

369 M. at 141 (enphasis supplied).
Conclusion
In this case, 1) there was substanti al evidence to support the
deci sion of the Board of Physicians and 2) the Board of Physicians
applied the right "preponderance of the evidence" burden of
persuasion in reaching its decision. The decision of the Board
shoul d be affirnmed. Accordingly, the judgnment of the Circuit Court
for Baltinore County nust be reversed.

JUDGMENT OF THE CIRCUIT COURT
OF BALTIMORE COUNTY REVERSED
AND CASE REMANDED FOR THE
AFFIRMING OF THE DECISION OF
THE BOARD OF PHYSICIANS; COSTS
TO BE PAID BY APPELLEE.
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