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The principal issue before us is whether cancer, resulting
fromoccupati onal hazards, can constitute an “injury” under Article

22, 88 29-45 of the Baltinore City Code, 1976 Edition (“Retirement

Act”). Qur resolution of that issue is the first step in
determ ning whet her appel | ee, Deborah M tchell, per sonal
representative of the Estate of James C. Mtchell, Jr.,! is

entitled to receive special disability pension benefits under the
Retirenment Act. The second and final step —the determ nation of
whet her appellee’s claimis barred by the statute of Iimtations —
must await further proceedi ngs bel ow

To obtain special disability benefits, Mtchell filed an
application with the Board of Trustees for the Fire and Police
Enpl oyees Retirenent System of the Cty of Baltinore, appellant,
cl ai m ng that pancreatic cancer, which had rendered himtotally and
permanent|y di sabl ed, was the result of work-related hazards. In
accordance with 8§ 33(l) of the Retirenment Act, an admi nistrative
hearing was held on Mtchell’ s application. At that hearing,
appel  ant agreed that Mtchell was “a hundred percent di sabled from
being a firefighter” and advi sed the heari ng exam ner that Mtchell

was currently receiving ordinary disability benefits.? Thereafter,

I Mtchell died after the adm nistrative hearing of December 16, 1998. His
wi fe, Deborah Mtchell, is the personal representative of his estate and, in that
capacity, has replaced her husband as the appellee in this case.

2 1n Mayor of Baltimore v. Hackely, 300 Md. 277, 289 (1984), the Court of
Appeal s described the difference between ordi nary disability benefits and speci al
disability benefits as foll ows:

[T] he Ievel of incapacity necessary to sustain a claim
for disability benefits is the same for purposes of both
provi si ons. The distinction in terms of eligibility
between the two . . . lies with the source of the injury
which results in disability: if the injury arose out of
or in the course of the actual performance of duty, then
the claimnt who is totally incapacitated is entitled to
speci al disability benefits; if the injury was caused by
any other nmeans, then the claimant who is totally



t he exam ner awarded Mtchell special disability benefits.

Chall enging that result, appellant filed a petition for
judicial reviewin the Grcuit Court for Baltinmore City, claimng
that the exam ner had failed to nmake findings of fact as required
by | aw. The circuit court agreed and remanded the case wth
instructions for the examiner to do so. The exam ner did and
reaffirmed its earlier decision. Appellant then filed a second
petition for judicial review Followng a hearing on that
petition, the circuit court affirmed the decision of the exam ner.
Appel | ant then noted this appeal.

Appel | ant presents two issues for our review. They are:

l. Whether the «circuit court erred in
affirmng the hearing examner’s ruling
that the term“injury” in 8 34(e) of the
Reti rement Act, includes Mtchell’s
cancer;

1. Wether the «circuit court erred in
affirming the hearing examner’s ruling
that Mtchell's request for a special
di sability pension was not barred by the
five year statute of limtations in 8§
34(e) of the Retirenent Act.

For the reasons that follow, we shall hold that cancer, caused
by occupational hazards, can constitute an “injury” under 8 34(e)
of the Retirenent Act. Unfortunately, that does not end the
matter. Because the hearing exam ner declined to determn ne whet her
Mtchell’s pancreatic cancer was a new cancer or the result of the
spread of his much earlier esophageal cancer, we shall not at this

ti me consi der whet her appellant’s claimis barred by the applicable

five-year statute of limtations. | nstead, we shall vacate the

incapacitated is entitled to ordinary disability
benefits.
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j udgnment bel ow and remand this case so that a determ nati on can be
made as to whether the pancreatic cancer was a primry or
netastatic cancer and whether, based on that determ nation,

appellant’s claimis barred by the statute of limtations.

Facts

Mtchell was a firefighter for the Baltinore Gty Fire
Department from Decenber 29, 1986, to April of 1998. During the
| ast eight years of his service with that departnent, Mtchell’s
principal responsibility was to create an opening in burning
structures to allow gases, snobke, and toxins to escape so that
other firefighters could enter with hose |ines.

In May of 1993, Mtchell was having difficulty swall ow ng.
That led to the discovery of a cancerous tunmor on his esophagus.
The tunor was surgically renoved, and Mtchell returned to work,
resuming his duties as a firefighter.

That surgery appeared to have rid Mtchell of the cancer.
Annual CAT scans in 1994, 1995, and 1996 seened to confirm that
fact. In Cctober of 1997, however, Mtchell began experiencing
back pain, dysphasia, and weight | oss. These synptons pronpted
exploratory surgery in April 1998, revealing an unresectabl e tunor
in Mtchell’s pancreas.

Mtchell applied for special disability benefits on Septenber
8, 1998, alleging that he was disabled by pancreatic cancer. A
heari ng was held on that application before a hearing exam ner of
the Fire and Police Enployees Retirenent System Fol |l ow ng that
hearing, the examner issued a witten decision, stating that

Mtchell *“established by the preponderance of the evidence that he
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was eligible and should receive Special Disability Retirenent.”
Appel lant then filed a petition for judicial reviewin the Grcuit
Court for Baltinmore City, alleging that the hearing exam ner had
failed to nmake findings of fact as required by law. The Circuit
Court agreed and remanded the case for the exam ner to nmake those
findi ngs. On remand, the hearing exam ner made the necessary
findi ngs and found once again that Mtchell was entitled to receive

special disability benefits.

The Hearing Examiner’s Decision

Because the parties agreed that Mtchell was totally disabl ed
by hi s pancreatic cancer, only two i ssues were before the exam ner:
whet her Mtchell’s cancer was the result of an injury arising out
of and in the performance of his job duties, and whether Mtchel
filed his application for special disability benefits within five
years of his injury, as required by the applicable statute of
limtations.

As to whether Mtchell’ s pancreatic cancer constituted an
i njury under the Retirenent Act, the hearing exam ner sinply wote
that “cancer of the esophagus and pancreas constitutes an injury.”
No further explanation was given. After summarizing the nedi cal
evi dence presented, the hearing exam ner found that the toxins to
whi ch Mtchell had been exposed as a fire fighter were the cause of
his cancer. The exam ner consequently concluded that Mtchell’s
cancer arose out of and in the course of the performance of his
firefighting duties.

Wth respect to whether Mtchell’ s application for specia

disability benefits was tine-barred, the hearing exam ner found
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that the application was tinely filed, stating:

There is much debate as to whether the
subsequent cancer of the pancreas was a
continuation of the cancer of the esophagus or

a new cancer. In the opinion of this Hearing
Exam ner that debate is irrelevant. Prior to
1998 there was no injury to his pancreas. It

was this injury to the pancreas that caused

his disability. Therefore, the claimant did

apply for Speci al Disability wthin the

required five years of disability.

Standard of Review
In reviewing an admnistrative decision, such as the one

before us, our role “is precisely the sane as that of the circuit
court.” Dep’t of Health & Mental Hygiene v. Shrieves, 100 Mi. App.
283, 303-04 (1994). W review the decision of the administrative
agency itself, Ahalt v. Montgomery County, 113 M. App. 14, 20
(1996), and not the findings of fact and concl usi ons of | aw nade by
the circuit court. Consumer Protection Division v. Luskin’s, Inc.
120 Md. App. 1, 22 (1998), rev’d in part on other grounds, 353 M.
335 (1999). We further note that under 8 34 (1) of the Retirenent
Act, a “final determination of the hearing examner” is
“presunptively correct” and it may not be disturbed on appeal
unless it is “arbitrary, illegal, capricious or discrimnatory.”
In other words, our role “is limted to determning if there is
substantial evidence in the record as a whole to support the
agency’'s findings and conclusions, and to determne if the
adm ni strative decisionis prem sed upon an erroneous concl usi on of

| aw. United Parcel Serv., Inc. v. People’s Counsel, 336 Ml. 569,
577 (1994). “I'n applying the substantial evidence test, a

revi ewi ng court deci des ‘whet her a reasoning m nd reasonably could



have reached the factual conclusion the agency reached.” Board of
Physician Quality Assurance v. Banks, 354 Ml. 59, 68 (1999).

Unli ke a factual conclusion, however, a legal conclusion is
not entitled to deference. Bozeman v. Disability Review Board of
the Prince George’s County Police Pension Plan, 126 Md. App. 1, 5
(1999). “When the question before the agency involves
interpretation of an ordinance or statute, our review is nore

expansive. W are not bound by the agency’'s interpretation.” Id

Discussion
I
Appel | ant contends that the hearing exam ner erred in hol ding
that Mtchell’s cancer constitutes an “injury” under 8 34(e) of the
Retirement Act. It clainms that Mtchell’s cancer was not an injury
under that provision, because it was an occupational disease and
because it did not occur “at a discrete point in tine.”

W begin our analysis with a review of the rules of statutory

construction. “The cardinal rule of statutory interpretation is
the ascertainment of legislative intent.” TLangston v. Langston,
366 Md. 490, 507 (2001). “I'l]n interpreting and determ ning

| egislative intent, we nust |look to the plain |anguage of the
enactnent, while keeping in mnd its overall purpose and aim”
Waters v. Pleasant Manor Nursing Home, 361 Md. 82, 103-04 (2000).
“‘“The search for legislative intent begins, and ordinarily ends,
wth the words of the statute under review.’” Martin v. Beverage
Capital Corp., 353 MI. 388, 399 (1999). \Were the words of the

statute are clear and unanbi guous, there generally exists no need



to | ook beyond those words to determne the legislative intent.
Id. But where the statutory | anguage i s anbi guous, we will [ ook to
ot her sources, such as relevant case |law and | egi sl ative history,
to aid us in determning the legislature’ s intent. Marsheck v.

Board of Trustees of Fire & Police Employees’ Retirement System of

City of Baltimore, 358 Mi. 393, 403 (2000).

W nowturn to the statutory provision at issue here: Section
34(e) of the Retirenment Act. That statutory provision specifies
when a city enployee is eligible for special disability benefits.

It states:

Any nenber who has been determned by the
heari ng exam ner to be totally and permanently
i ncapacitated for the further perfornmance of
the duties of his job classification in the
enploy of Baltinore City, as the result of an
injury arising out of and in the course of the
actual performance of duty, wthout wllful
negligence on his part, shall be retired by
the Board of Trustees on a special disability
retirement. For any enployee who becane a
menber on or after July 1, 1979, any claimfor
special disability benefits mnust be filed
within 5 years of the date of the nenber’s
injury.

Al though the term“injury” is used in that and ot her sections
of the Retirenment Act, it is never defined. W therefore turn to
| ay, | egal, and nedical |exicons for guidance. Wbster’s Third New
International Dictionary of the English Language (1976) defines
“injury” as:

la: an act that damages, harns, or hurts: an
unjust or undeserved infliction of suffering
or harm WRONG. . . 2: hurt, damage, or |oss
sustained. . . . Syn. INJURY, HURT, DAMAGE
HARM and M SCHI EF nean in conmon the act or
result of inflicting on a person or thing

somet hi ng that causes | oss, pain, distress, or
impairment. I NJURY is the nost conprehensive,
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applying to an act or result involving an
I mpai rment or destruction of right, health
freedom soundness, or |loss of sonething of
val ue .

Dorland’s Illustrated Medical Dictionary (28" ed. 1995)
defines “injury” as “harm or hurt; a wound or maim Usual |y
applied to damage inflicted to the body by an external force.” And
Bl ack’s Law Dictionary (7'" ed. 1999) defines “injury” as “Harm or

damage. ”

The common thread running through these definitions is that
“injury” can be broadly defined to enconpass nany different types
of harm None of them we note, limts that termto an occurrence
that happens “at a discrete point in tine.” That observation, of
course, is hardly dispositive of this issue. But it does suggest
the potential breadth of that term a fact conceded by counsel for
appel | ant before this Court. At the argunent of this case, counse

agreed that a disease in its “broadest sense” could be an injury.

We further note that the statute before us is a renedi al piece
of | egislation. It is therefore to be interpreted liberally in
favor of the injured party to achi eve the renedi al purposes of the
act. Marsheck, 358 Mi. at 403. |In other words, all things being
equal, a broad interpretation of 8 34(e) is favored over a narrow

one.

Apart from this broad principle of statutory construction
however, Maryland |law offers little guidance on this issue. Wat
caselaw that does exist on this subject is of questionable
rel evance. Board of the Trustees v. Powell, 78 M. App. 563

(1989). Consequently, we turn to other jurisdictions for



assistance. And in so doing, we note that other state courts, in
interpreting simlar pension statutes, have declined to so narrowy
define an “injury” that it would exclude an illness. See Creighan
v. Firemen’s Relief and Pension Fund Bd., 155 A. 2d 844, 397 Pa. 419
(1959) (holding that a fireman’s “tubercul osis of the respiratory
systenf was an injury where the statutory right to a pension was
contingent upon the fireman being “injured in the line of duty and
di sabl ed through such injury”); State ex rel. McManus v. Bd. of
Trs. of the Policemen’s Pension Fund, 119 N.W 806, 138 Ws. 133
(1909) (holding that a police officer’s pneunbnia was an injury
where the statutory right to retire was dependent on the condition
that the policeman, “whil e engaged in the performance of his active

duty,” “be injured” and found to be “permanently disabled”).

Appel | ant insists, however, that Mtchell’s cancer was not an
“injury” under 8 34(e), but an “occupational disease.” |n support
of that claim appellant cites Foble v. Knefely, 176 M. 474
(1939), a worker’s conpensation case. |In Foble, the issue before
the Court of Appeal s was whether the injuries an enpl oyee sust ai ned
to her knee over a lengthy period of tine, while operating a
machi ne at her place of enploynent, constituted an “accidenta
injury” or, as her enployer contended, an “occupational disease”
under the Maryland Worker’s Conpensation Act (“MACA’).3® In the
course of resolving that issue, the Court of Appeals defined
“occupational disease” as an “ailnment, disorder, or illness which
is the expectable result of working under conditions naturally

inherent in the enploynment and inseparable therefrom and is

® Md. Code Ann. (1999 Repl. Vol. & 2000 Cum Supp.), Title 9 of the Lab.
& Empl. Article.
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ordinarily slowand insidious in its approach.”* Foble, 176 M. at
486. In contrast, an “injury,” it stated, had “none of the
characteristics of an occupational disease,” but was “associated in
varying degrees with the el enents of force, violence, and surprise

" I1d. Consequently, Mtchell’ s pancreatic cancer, appell ant

argues, was an “occupational disease” and not an “injury.”

Foble, however, has little bearing on the instant case.
Unli ke the MACA, the Retirenent Act does not divide disabilities
into two categories: “accidental injuries” and “occupational
di seases.” M. Code Ann. (1999 Repl. Vol. & 2000 Cum Supp.), 88
9-501 and 9-502 of the Lab. & Enpl. Article;, see also Means v.
Baltimore Co., 344 M. 661, 664 (1997) (“In Maryland, workers’
conpensati on enconpasses two categories of conpensable events:
acci dental personal injury and occupational diseases.”). In fact,
the Retirenment Act does not even contain an occupational disease
category. That Mtchell’ s cancer nmay constitute an “occupati onal
di sease” under the MACA is therefore not relevant. Moreover, we
note that “while analogies to worknen' s conpensation cases are
frequently hel pful in pension cases, any analogy nust be drawn
keeping clearly in mnd the difference between the [l anguage of the
MACA], and the language in the [Retirenent Act].” Board of

Trustees v. Grandinetti, 269 M. 733, 738 (1973) (citations

4 When originally enacted in 1914, the Workmen’s Conpensation Law provi ded
conmpensation for an enployee who suffered froman accidental injury arising out
of and in the course of his enploynent. Md. Code, Article 101, Section 14
(1914). In 1939, the Maryland Assenbly enacted House Bill 484, anending the
Wor kmen’ s Conmpensation Law to provide conmpensation for an enmpl oyee who suffered
an injury froman occupational disease. Laws of Maryland, Chapter 465, section
1 (1939); see also Belschner v. Anchor Post Products, Inc., 227 Md. 89, 92 (1961)
(di scussing the history conpensation for occupational diseases wunder the
Wor kmen’ s Compensation Law). This amendnment took effect on June 1, 1939, just
over a nmonth after the Court of Appeal s decided Foble. Laws of Maryl and, Chapter
465, section 2 (1939).
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omtted).

Appel | ant next argues that because Mtchell’s cancer did not
occur “at a discrete point intime,” it was not, under Marsheck, an
injury. In that case, Marsheck, a Baltinore Gty police officer,
sustained a work-related back injury. Marsheck, 358 MI. at 398.
Despite that injury and whil e undergoi ng “several surgeries on her
back, nultiple epidural injections and steroid blocks,” she
continued to performher duties with the police departnent 1d. at
399. Unfortunately, Marsheck’s back probl enms worsened. 1d. Mre
than five years later, her physician found that she was “one
hundr ed percent di sabled fromperform ng her duties with the police

departnent.” Id.

Marsheck then filed an application with the Fire and Police
Enpl oyees’ Retirenment System of the Cty of Baltinore (“the
systeni), seeking the sane special disability benefits pursuant to
8§ 34(e) that appellee now seeks. Id. At the admnistrative
hearing that followed, Marsheck’s application for specia
di sability benefits was deni ed because it was not filed within five

years of her injury as required by 8 34(e). 1d. at 399-400.

Before the Court of Appeals, Marsheck argued that the term
“injury,” in the statute of limtations provision of the 8§ 34(e),
nmeans “the date a police officer becones permanently di sabl ed and
i ncapacitated frombeing able to perform police duties and, thus,
forced into retirenent.” 1d. at 400. Thus, Marsheck sought to
extend the date the statute of limtations began to run to “the
earliest date her health deteriorated to the point that she

per manent|ly becane unable to performany police duties.” Id
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Its “task,” the Marsheck Court wote, was to “ascertain[]

whet her the legislative body intended the term ‘“injury’ in 8
34(e) to nean the point at which a police officer becones
per manent |y disabl ed.” Id. at 402. In other words, the issue
before it was when does an “injury” occur for the purposes of the
statute of limtations, not what is an “injury,” which is the issue
bef ore us. The Marsheck Court wultinmately held that the term
“injury,” inthe statute of limtations provision of §8 34(e), does
not nean, as Marsheck argued, that the date of disabl enent was the
date of the injury. Id. at 409. It reasoned that “injury” and
“di sabl enent” were terns in the Retirenment Act that clearly

referred to different things. Id. at 408.

Appel | ant contends, however, that Marsheck al so stands for the

proposition that a harmis not an “injury” under the Retirenment Act

unless it occurs “at a discrete point intime.” I1d at 410. W
di sagree. That |anguage —“a discrete point in time” —nust be
read in conjunction with the statenent that precedes it. What t he
Court actually stated was: “Indeed, an applicant for specia

di sability benefits nust show, by a preponderance of the evidence,
that the injury arose fromhis or her police duties. Odinarily
such a burden requires proof of a work-related injury at a discrete

point intime.” 1Id (citations omtted).

Gven that context, it is clear that the Court was not
addressing the question of what is an “injury” under the Retirenent
Act but only what evidence is ordinarily required to show that the
injury arose fromthe claimant’s duties. |n other words, the Court

was sinply stating that to prove that an injury arose out of a
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claimant’s enploynment, it wusually requires that the claimnt

establish when the injury occurred.

Finally, such a narrow construction of “injury” serves no
identifiable public policy. An interpretation of the Retirenent
Act that would give a firefighter who is injured by a falling beam
speci al benefits, but deny them to a firefighter, who devel ops
cancer as a result of having inhaled carcinogenic funmes in the
course of carrying out his duties, seens entirely arbitrary. That
t he date on which the beamfell can be precisely deterni ned but the
date on which the first cancer cell developed in Mtchell cannot
lends at nobst a patina of rationality to an unreasonable
distinction. To define one harmas an injury and the other as not,

i n the absence of any supporting authority, strikes us as arbitrary

and caprici ous. And because we are constrained to adopt “that
construction [of a statute] which avoids an illogical or
unreasonabl e result,” Kaczorowski v. City of Baltimore, 309 M.

505, 513 (1987), we nust reject the narrow construction of “injury”
urged by appellant and conclude that the Mtchell’s pancreatic

cancer was an “injury.”

IT.

Appel | ant contends that the circuit court erred in affirmng
the hearing examiner’'s finding that Mtchell tinely filed his
application for special disability benefits within five years of

the date of his injury. Specifically, the hearing exam ner found:

Since the Cainmant joined the Retirenent
System after July 1, 1979 there is the issue
as to whether he applied for disability within
five years of the date of his injury. The
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Cl aimant was diagnosed with cancer of the

esophagus in 1993. He was operated on and
returned to performng the duties of a
firefighter. In 1998 he was diagnosed as
having cancer of the pancreas. It was a

result of the second diagnhosis that the
Cl ai mant coul d no | onger performthe duties of
a firefighter. There is much debate as to
whether the subsequent cancer of the pancreas
was a continuation of the cancer of the
esophagus or a new cancer. In the opinion of
this Hearing Examiner that debate is
irrelevant. Prior to 1998 there was no injury
to his pancreas. It was this injury to the
pancreas that caused his disability.
Therefore, the claimant did apply for Special
Disability within the required five years of
disability.

(Enphasi s added).

Contrary to the finding of the hearing exam ner, however,
appel | ant argues that “[t] he nedical records that address the i ssue
of when the [pancreatic] cancer started are undisputed.” In
support of that claim appellant cites two nedical reports: one by
Andrew S. Kennedy, M D., an Assistant Professor in the Departnent
of Radiation Oncology of the University of Maryland School of
Medi ci ne, who perfornmed radi ation therapy on Mtchell’s pancreatic
cancer, and the other by Anthony Inbenbo, MD., who renoved
Mtchell’s esophageal tunor and |later perforned a biopsy on his

pancreatic tunor.

Dr. Kennedy’s report states that Mtchell’s “di stal esophageal
adenocarci noma [was] diagnosed in 1993.” It concludes that
Mtchell’s pancreatic cancer “is a continuation of his previously
di agnosed esophageal cancer, al though well-differentiated and sl ow

grow ng, it is nonetheless, not a new cancer.”

The second report that appellant cites is an April 3, 1998
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letter fromDr. Inbenbo. In that letter, Dr. |Inbenbo wote that,
“[d]lespite the five year interval, netastatic carci noma remains t he
nost likely diagnosis.” “Thus,” appellant argues, “the hearing
exam ner arbitrarily rul ed that the cause of the cancerous tunor in
the pancreas had no legal relevance to the five year |imtations
provi si on and i nstead focused sol el y on whet her a new body part had
been infected by the cancer within five years of the application

for disability pension.”

In conflict with the reports cited by appellant, however, is
the report of Marvin J. Feldman, MD., and the finding of Austin
Doyle, MD., of the University of Maryland Cancer Center. Dr .
Fel dman, a board certified oncol ogist with Mercy Medical Center,
exam ned Mtchell on Cctober 28, 1998, at the Board s request, and
prepared a report based on that examnation and a review of
Mtchell’s nmedical records and pertinent nedical literature. In
that report, he states that, in 1998, Mtchell was discovered to
have a “cystadenocarcinoma”®> of the pancreas, and that “the
etiology” of this type of cancer “is conpletely unknown.” He al so
cites the opinion of Dr. Doyle, who had previously seen Mtchell.
According to Dr. Feldman, Doyle “felt [the tunor] was likely a

pancreatic primary.”

Consequently, we agree with the hearing exam ner that there
was “much debate as to whether the subsequent cancer of the

pancreas was a continuation of the cancer of the esophagus or a new

cancer.” W do not agree, however, that the debate was
5 “Cystadenocarcinoma” is defined as “[a] malignant tunmor derived from
gl andul ar tissue, in which secretions are retained and accunul ate in cysts.” The

American Heritage Stedman’s Medical Dictionary (2001).
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“irrelevant.” | ndeed, without a resolution of this issue, we
cannot reach the next issue: whether Mtchell’s claimis tine-
barred. W therefore shall remand this matter for the issue of
whet her Mtchell’s pancreatic cancer was primary or netastatic to

be consi dered and deci ded bel ow.

[f, upon remand, it is determ ned that the pancreatic cancer
was primary and not the result of the spread of Mtchell’s
esophageal cancer, then, in our view, Mtchell’s claimfor special
disability pension benefits is not barred by the statute of
limtations. If, on the other hand, it is found that the
pancreati c cancer was netastatic, having originated in Mtchell’s
esophagus, then, we believe that Mtchell’s claim for those

benefits is tinme barred.

In reaching that conclusion, we first note that 8§ 34(e)’s
statute of limtations runs fromthe date of injury and not the
date of disablenent. Marsheck, 358 MI. at 409, 413-14. The date
of Mtchell’ s injury was the date on which he devel oped esophageal
cancer and the date on which he devel oped pancreatic cancer, if
that cancer was primary and not sinply part of the natural
progressi on of the esophageal cancer. In other words, each advance
of that disease does not constitute an entirely new disease or
injury, as being netastatic is a feature of cancer. I|ndeed, cancer
is defined as “[a]ny of various malignant neopl asns characterized
by the proliferation of anaplastic cells that tend to invade
surrounding tissue and netastasize to new body sites.” The

Anmerican Heritage Stedman’s Medical Dictionary (2001).

Moreover, to hold otherwise would in effect indefinitely
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extend the statute of |limtations at issue here for countless
progressi ve di seases and degenerative conditions, as it would run
anew each tine another organ or part of the body was invaded or
affected during the course of an illness. Under those
ci rcunstances, the predictability that such statutes are intended
to provide woul d cone to an end. As the Court of Appeal s expl ai ned
in Marsheck, sStatutes of limtations serve expediency, not
principle. They are not “illogical or irrational” just because
“they [may] destroy a potential claimfor disability before the

disability arises.” 1d at 413. They are born of necessity and
conveni ence.’” Id. at 405. They create a nodest anount of
predictability in a financial world teeming with uncertainty and
risk. Wthout their clarity, potential defendants would be unable
to either control or even anticipate the risks they face, |eaving

them as the Court warned, “with uncertainty that may affect future

financial viability.” I1d.

Furthernore, if it is determned that Mtchell’ s pancreatic
cancer was the result of the netastasis of his esophageal tunor, it
is safe to assune that the netastasis occurred before the tunor’s
surgical renoval; otherw se, the tunor’s renoval woul d have cured
the di sease. Consequently, it is possible that the first cancer
cells had already invaded Mtchell’s pancreas by the tine the
esophageal tunor was renoved. That possibility illustrates the
folly of attenpting to treat each advance of the sanme cancer as a
newinjury for limtations purposes. Any effort to draw such |i nes
with respect to the spread of cancer or other progressive di seases

or conditions is bound to produce results that are neither
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scientifically sound nor jurisprudentially tenable.

Finally, we are mndful of the unfortunate paradox that our
ruling perpetuates today: Mtchell could not have filed his
application for special disability benefits until he was disabl ed
and, by that tinme, the statute of |limtations for such clainms had
run. That predicanment is no doubt the lot of every claimnt who
has a work-rel ated, progressively debilitating condition or disease
that does not render him or her disabled within the statute of
limtations for special pension benefits. Indeed, it was precisely
Mar sheck’ s predi canent. The only difference is that Marsheck knew
of her condition, and appellant did not. But that does not
materially distinguish the two cases. Because whether or not
Mtchell knew that his cancer had spread, he would not have been
able to file his claim |ike Mrsheck, wuntil he was totally

di sabl ed.

This of course seens unfair. But, under current |aw, we can
do no nore than point out the inequity of granting special
disability benefits to those whose disabilities followon the heels
of job-related injuries, while denying them to those whose
disabilities develop over tine. The decision to extend the
coverage of 8 34(e) of the Retirenent Act is a |l egislative one, and
therefore nust be left to the appropriate |egislative body to
deci de. On this point, the words of the Marsheck Court bear

repeati ng:

The statute of Ilimtations . . . which
excl udes [ Marsheck] fromreceiving her speci al
disability benefits, was enacted by the City
Council, not by this Court. W will not
nmodify the disability system ad hoc to suit
our sensibilities and pivot around the
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| egi slature’s true intentions.

Id. at 414.

JUDGMENT VACATED. CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE
CITY WITH INSTRUCTION TO REMAND TO
THE BOARD OF TRUSTEES FOR THE FIRE
AND POLICE EMPLOYEES RETIREMENT
SYSTEM OF THE CITY OF BALTIMORE FOR
FURTHER PROCEEDINGS CONSISTENT WITH
THIS OPINION.

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE-HALF BY APPELLEE.
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| agree with the magjority’ s conclusionin Part |I that the word
“injury” in section 34(e) of the Retirement Act enbraces not only
accidental injuries but also occupational diseases, such as the
pancreatic cancer that Janes C. Mtchell contracted from exposure

to toxins in the course of his duties as a Baltinore City

firefighter. Because | disagree with the mgjority's analysis in
Part 11, | respectfully dissent.
In Part 11, the mpjority concludes that if Mtchell's

pancreatic cancer was a netastasis of his primry esophageal
cancer, the date of his “injury” was May 1993, when he first becane
awar e t hat he had contracted primary esophageal cancer; and because
Mtchell’ s Septenber 1998 disability application was not filed
within five years of that May 1993 date, it was untinely under
section 34(e). The mgjority also concludes that if Mtchell's
pancreati c cancer was a primary cancer, then the date of his injury
was well within five years of his devel opi ng synptons in the spring
of 1998, and his Septenber 1998 special disability application was
tinmely filed. The majority therefore is remanding the case to the
Hearing Exam ner for himto decide whether Mtchell's pancreatic
cancer was netastatic (as the Board's expert opined) or primary (as

Mtchell's experts opined).
On the limtations issue, the Hearing Exam ner found::

[Mtchell] was di agnosed with cancer of the esophagus in
1993. He was operated on and returned to performng the
duties of firefighter. I n 1998 he was di aghosed as havi ng
cancer of the pancreas. It was a result of the second
di agnosis that ]|Mtchell] could no |onger perform the
duties of a firefighter. There is much debate as to
whet her the subsequent cancer of the pancreas was a
continuation of the cancer of the esophagus or a new
cancer. In the opinion of this Hearing Exam ner that
debate is irrelevant. Prior to 1998, there was no injury

-21-



to the pancreas. It was this injury to the pancreas that

caused [Mtchell’s] disability. Therefore, [Mtchell]

did apply for Special Disability withinthe required five

years of disability.

As this finding makes plain, the Hearing Exam ner concl uded
that it was not necessary for him to decide whether Mtchell's
pancreatic cancer was primary or netastatic because if it was
primary, the date of the injury was April 1998, when t he pancreatic
cancer was di agnosed, and the special disability claimwas filed
within five years of that date; and if it was netastatic, the claim
still was filed within five years of the date of injury, because
the pancreatic cancer, being in an altogether different organ in
which Mtchell had never before had cancer, was a separate injury

from Mtchell's primary esophageal cancer. I would affirm that

deci si on.

Most cancers and many other diseases contracted in the
wor kpl ace are latent, i.e., they devel op insidiously, and for sone
period of tine after exposure to the disease-causing agent the
injured person is not synptomatic and does not know that he has
contracted the disease. The mpjority seenms to acknow edge, at
least inplicitly, that for purposes of section 34(e) clains for
special disability benefits, the date of a |atent occupational
di sease “injury” is not the date when exposure to the disease-
causi ng agent takes place but when the injured person knows (or
reasonably shoul d know) that he has contracted the disease. | say
inmplicitly because while not expressly adopting the standard, the
majority’s conclusion that the date of Mtchell’s primry
esophageal cancer injury was May 1993 assunmes that standard. My

1993 was when Mtchell first experienced synptons of primary

2



esophageal cancer and the cancer was diagnosed; the exposure to
t oxi ns that caused the di sease and the first growh of cancer cells
in Mtchell’s body nust have happened before then, perhaps |ong

bef or e.

| agree that when the injury in question is a |latent
occupati onal di sease, the “date of injury” under section 34(e), and
thus the date the five-year |imtations period for filing a speci al
disability claimstarts to run, is the date the injured person knew
or shoul d have known that he has contracted the di sease. Any ot her
interpretation of “date of injury” in the context of [|atent
occupational diseases would foreclose injured workers who are
unaware and cannot be aware that they have been injured from
seeking special disability benefits to which they are entitled.
That woul d run contrary to the renedi al purpose of the Retirenent
Act. To avoid unfair situations of that sort, the Court of Appeals
has applied the “discovery rule” when interpreting the three year
statute of limtations for tort clains in Maryland. Hecht v.
Resolution Trust Corp., 333 MI. 324 (1994); Poffenberger v. Risser,
290 M. 631 (1981). The *“discovery rule” is a judicial
interpretation that recognizes that the General Assenbly “never
intended to close our courts to plaintiffs incul pably unaware of
their injuries.” Murphy v. Merzbacher, 346 M. 525, 532 (1997).
Li kewi se, it is unreasonable to conclude that the Baltinore City
Council intended to forecl ose clai mants who are “i ncul pabl y unaware
of their injuries” from seeking special disability benefits.
Accordingly, the “discovery rule” applies in determ ning the date

of injury in a claimfor special disability retirement benefits



when the injury is a latent occupational disease.

Under the majority’'s reasoning, if Mtchell’'s pancreatic
cancer was not a prinmary disease, but was a netastasis from the
pri mary esophageal cancer di agnosed in May 1993, the date of injury
for the nmetastatic pancreatic cancer al so was May 1993, even t hough
M tchell did not experience any synptons of pancreatic cancer until
April 1998, periodic testing performed between October 1993 and
April 1998 did not show any cancer in his body, and the spread of
cancer cells from the prinmary esophageal site to the pancreas
happened at a cellular I evel that neither Mtchell nor his treating
doctors knew or coul d have known about. The majority reasons that
this conclusion is conpelled by the Court of Appeals’s decision in

Marsheck v. Board of Trustees, 358 Md. 393 (2000). | disagree.

I n Marsheck, the claimnt, an enployee of the Baltinmore Gty
Pol i ce Departnment, sustained an accidental injury to her back in
t he course of her enploynent, on February 13, 1992. She underwent
treatnent but continued to work. In Septenber 1996, her back
probl ens worsened, to the point that she becane unable to work.
She endured several surgeries and other |ess invasive forns of
treatment. On February 6, 1997, her doctor opined that she was one
hundr ed percent di sabled fromperform ng her duties with the police

depart nent .

The claimnt acknow edged that the February 13, 1992
accidental injury to her back was her only injury; she did not
sustain another injury thereafter. On February 12, 1997, exactly
five years after her February 13, 1997 injury, the claimant nuail ed

an application for special disability benefits to the Board. The
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application did not arrive until February 18, 1997, and was
rej ected because it was not in proper form A properly prepared
application was not received until February 25, 1997, five years
and twelve days after the claimant’s date of injury. A hearing
of ficer concluded that the claimant’s application was not filed
within five years of her date of injury, as required by section
34(e). That finding was affirmed by the Crcuit Court for

Baltinmore City, by this Court, and ultimately by the Court of
Appeal s.

Bef ore the Court of Appeals, the claimant argued that her date
of injury, under section 34(e), was the date she becane permanently
di sabled/totally incapacitated and unable to work. The Board
argued, to the contrary, that the date of injury was the date of
the accident that eventually caused the claimant to becone

permanent |y di sabl ed/totally incapacitated.

The Court of Appeals agreed with the Board, concl uding that
the claimant’ s date of injury was February 13, 1992, the date she
hurt her back, not the date her synptons from the back injury
progressed to the point that she no | onger could work. The Court
reasoned from the |anguage of section 34(e) and section 33(1),
whi ch describes the role of the hearing exam ner in such cases,
that the Baltinore Cty Council “nmade a distinction in meaning
between ‘injury’ and ‘disability’ or ‘incapacity.’” 358 M. at

408. The Court expl ai ned,

[T]he term “disability” relates to the accrual of the
right to recei ve conpensati on, meaning the date that [the
claimant] could apply for special disability benefits,
while the term®injury” begins the point intime when the
statute of limtations begins to run, thus starting the
five year period within which the injured enployee's

-5-



claimnmust be filed. W hold, therefore, that “injury”
and “disability” (or incapacitation) for the purposes of
8§ 33(1) and 8§ 34(e) are separate in neaning “both
practically and in the contenplation of the [aw.”

Id. at 409 (citations omtted).

The Court in Marsheck went on to explain that the genesis of
the distinction between "injury" and "disability" in the special
disability benefits law is that workers are entitled to special
disability benefits only for injuries sustained in the course of
their work. Thus, unlike in the case of ordinary disability
benefits, the worker nust show a causal connection between the

injury and his work. The Court observed:

Ordinarily such a burden requires proof of a work-rel ated
injury at a discrete point intine. . . . By setting a
five year limtation wthin which an applicant nust file
a special disability claim for a work-related injury,
certain practical and admnistrative difficulties that
may arise after an extended | apse of tine between injury
and the onset of disability are elimnated. Wthout a
time limtation, a hearing exam ner m ght be confronted
withdifficult determ nations of the rel ati onshi p between
an ancient injury and a present permanent disability.

358 Md. at 410.

Marsheck i s distinguishable fromthe case at bar. First, the
appellee is not arguing that the five-year limtations period
started to run on the date Mtchell becanme disabled. She is not
conflating injury and disability, as the claimnt in Marsheck was
doi ng. Rather, she is arguing that Mtchell's pancreatic cancer was
a discrete injury, and the date of the injury was the date it was
di agnosed. The injury would have occurred on that date whether or

not Mtchell was disabled fromit.
Second, and nore inportant, the claimant in Marsheck did not
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suffer a latent injury. She sustained an accidental injury that
was known t o have occurred at a discrete point intinme, even though
her total disability did not occur until |later. The Court in
Marsheck enphasi zed that the claimant’s date of injury was known,
undi sputed, and discrete, and that that date triggered the bright-
line five-year limtations period in section 34(e). The Court
recogni zed, however, that in sonme situations, such as |atent
di sease cases, that may not be the case. It stated: “W expressly
decline [the claimant’s] invitation to apply the “discovery rule”
to this case. Her date of original injury 1is undisputedly 13
February 1992. We need not address, nor compare, her situation with

that of a latent injury.” 358 Mi. at 414 n.9 (enphasis added).

The claimant in Marsheck suffered a discrete injury on a
particul ar date that was not | atent and that evol ved, and was known
by her to have evolved, into a serious and eventually disabling
condition. There was never any question of whether she knew or
coul d have known that her nore severe synptons were a progression
of her original accidental injury. Cearly, she did. As the Court
not ed, conpensation for this kind of injury, linked to a particul ar
date in tine, lends itself to bright-line statutes of limtations
for filing clains, whether in tort or for statutorily established

di sability benefits. 358 Ml. at 413.

In the case at bar, by contrast, if Mtchell's pancreatic
cancer was netastatic, i.e., was the spread to a new | ocation of
the primary esophageal cancer, he suffered two | atent di seases, one
primary and one netastatic, neither of which occurred at a discrete

point intime. First, at sonme point in time, Mtchell contracted



primary esophageal cancer, an on-the-job injury that was unknown
and unknowabl e until May 1993, when he first devel oped synptons. He
was treated and then went through a period in which he was well.
Al'l his synptonms of cancer were gone, and all the tests perforned
to detect any cancer in his body were negative. Then, alnost five
years later, in April 1998, he devel oped new synptons and was
di agnosed with cancer in a newlocation; until then, the cancer was

unknown and not capabl e of being known to himor his doctors.

Even if Mtchell's pancreatic cancer was netastatic, there was
no evidence that, after Mtchell appeared cured of his esophageal
cancer, either he or his doctors expected he would devel op
net astati c di sease. 1ndeed, the evidence was to the contrary. Dr.
| mbenbo, who treated Mtchell in 1993 and 1998, at first thought
the pancreatic cancer was unrelated to the esophageal cancer.
Unlike in Marsheck, Mtchell was not a spectator to his own
evolving and worsening condition. Rat her, he once again
experienced a | atent disease, but in another part of his body. He
was "incul pably unaware" of that disease, and neither he nor his
doctors could have been aware of it, even though it was a
continuation of his original cancer. In nmy view, this evidence
supported the Heari ng Exam ner’s finding that Mtchell’ s pancreatic
cancer, even if netastatic, was a second, latent injury. The date
of that injury was the date it becane known (and first was capable
of becom ng known) to Mtchell -- April 1998. Mtchell filed his
application for special disability benefits within five years of

t hat dat e.

For these reasons, | would affirmthe decision of the Hearing



Exam ner on both issues.






