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This appeal has its roots in a vehicular accident involving
Earl and Nornma Boone, appellants, and Donald Sites, the “at
fault” driver. The case centers on the *“underinsurance”
provi sion of the Boones’ autonpbile insurance policy.?

Al though the Boones obtained a nonetary settlenent from
Sites’s insurer for the maxi num anount available under Sites’s
liability policy, they were of the view that their damages
exceeded the anmount of that settlenment. Accordingly, they filed
suit against their own insurer, Anerican Manufacturers Mitua
| nsurance Conpany (“Anmerican” or the “lnsurer”), appellee, to
recover underinsured notorist benefits.? Foll ow ng a two-day
trial in the Grcuit Court for Baltinore GCity, appellants’
counsel asked the jury to award the Boones damages of $150, 000,
while the Insurer’s attorney requested an award of damages in the
range of $12,000 to $25,000. The jury heeded American’s request

and awarded Ms. Boone $10, 864.48 for nedical expenses and $5, 000

' Both M. and Ms. Boone were plaintiffs below. On appeal
however, appellants’ brief refers only to M. Boone as the
appel l ant. Because the notice of appeal was filed by both M. and
Ms. Boone, we shall refer to both parties as the appellants,
al though no specific conplaint is asserted as to M. Boone's
consortium cl ai m

> For reasons that are not clear in the record, appellants
initially filed suit agai nst Kenper Insurance Conpanies. Anerican
poi nted out the error inits Answer. W also observe that, in the
record, appellee is sonetines mstakenly referred to as Anerican
Manuf act ur ing Mutual | nsurance Conpany.



for past and future pain and suffering. No damages were awarded
Wi th respect to appellants’ consortium claim

Unhappy with the verdict, which appellants characterize as

“shockingly low,” the Boones unsuccessfully filed various post

trial notions. Thereafter, they noted this appeal, in which they
present the follow ng six issues for our review

l. Whether the Court erred in failing to give
Plaintiff’s proposed instruction that Plaintiff’s prior
recovery against the driver would be deducted fromthe
jury’s verdict and that the jury should therefore
render a verdict for the full anpbunt deened fair and
just, and not just an addition to whatever anpunt

plaintiff had already recovered?

. Whether the Court erred in failing to give
Plaintiff’s proposed pattern standard jury instructions
on susceptibility to injury and aggravation of a pre-
exi sting condition, where these issues were central to
the trial, the exami nation of w tnesses, and the fina
argument ; and whether the Court was wwong to agree with

Def endant ’s obj ecti on, based on an answer to
interrogatory, where the pre-existing condition issue
was explored in depositions, included in docunentary

production, was the subject of documentary stipulations
on authenticity, and fully explored at trial wthout
objection, until the argunent on instructions?

I11. Wether the Court, in the same vein, wongfully
excluded the York Menorial Hospital records of the
earlier accident in 19967

| V. Whet her the Court wongfully excluded Plaintiff’s
offer of Dr. Shepherd’s [sic] nedical records as
busi ness records, where there was an agreenent of
aut henticity, and where defense counsel had sel ectively
guestioned Dr. Shepherd [sic] about thenf

V. Whether the Court wongfully excluded the nedica
record of October 14, 1998, where questions asked by



Def endant’s counsel on nobility on that visit opened up

the subject and made it a fair subject of inquiry on

redirect.

VI. Whether the court’s illustration, by way of exanple

in connection with its instruction on “mtigation” was

prejudicially unfair?

For the reasons that follow, we shall vacate the judgnent
and remand the case for further proceedings.

FACTUAL SUMMARY

On Cctober 9, 1998, Norma Boone was a passenger in a pick up
truck driven by her husband, Earl Boone. The Boones were
traveling on York Road in northern Baltinore County when their
vehicle was rear-ended by a vehicle operated by Donald Sites
The i npact caused the Boones’ truck to cross the center |ine and
collide with an oncomng car. |In addition, M. Boone was struck
by a gun rack |ocated behind her seat. Ms. Boone, who was 62
years of age at that tine, was transported fromthe scene to York
Menorial Hospital in York, Pennsylvani a. She subsequently
underwent a course of treatnent for various injuries and
eventual | y had shoul der surgery in June 2001.

As noted, Sites’s liability insurer settled with appellants

for the maxi num anount avail able under his policy.® Through the

| nsurer, the Boones had wuninsured/underinsured coverage of

W are told that Sites’s insurer settled for $50, 000.
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$100, 000. Accordingly, they nade a claimunder their own policy
to recover additional damages. Dissatisfied with Anerican’s
position, the Boones filed suit against the Insurer on Cctober
16, 2000, claimng breach of contract and | oss of consortium

On or about January 5, 2001, Anerican propounded a First
Request for Production of Docunents to appellants. According to
appel l ee, appellants produced docunents responsive to the
di scovery request in “drips and drabs,” as late as August 7,
2001, which was just prior to the trial that began on August 14,
2001.

I n January 2001, appellee also propounded interrogatories to
appel lants. Interrogatory No. 6, directed to both plaintiffs, was
t he subj ect of nuch controversy at trial. It asked:

If you contend that you suffered injuries and/or

damages as a result of the occurrence alleged in the

conplaint, state with precision the nature of those
injuries and/or damages and the nature of any present
conplaints, whether you contend the injuries are

per manent, whether you had at any tine either prior to

or subsequent to the alleged incident ever injured

those areas of your body (and, if so, wunder what

ci rcunstances) and whether you contend any previous

injury or condition was aggravated by the occurrence

all eged in the Conpl aint.

Approxi mately one nonth before trial, on or about July 12,
2001, appellants responded to the Interrogatories. In response

to Interrogatory 6, appellants said:

1983 auto acci dent - knee and head, neck



1996 auto accident - left shoul der, soft tissue injury
causi ng no bony abnornmality
1998 auto accident - neck and | eft shoul der

Appel lee’s Interrogatory 11 was also at issue at trial. It
asked appellants whether they contended “that a previous injury
or condition was aggravated by the occurrence for which this suit
had been brought.” In answer to Interrogatory 11, appellants
expressly answered: “No such contention.” Mor eover, appellants
never supplenented any of their answers to interrogatories.

During voir dire, the court introduced appellee by nane and
set out to explain the concept of underinsurance coverage,
stating:

'l explain that there is a concept in coverage,
i nsurance coverage - sone of you may be familiar with
it - called under insurance so that when a claimis
made under certain circunstances it does permt this
case to proceed in the form that it is. And that'’s
what the defendant conpany is in this case for, what we
call under insurance, but it’s not sonething that
shoul d be of great interest to you except unless you've
had sone experience with what we call under insurance
in the past. Has anyone had any such experience and,
of course, has anyone had any contact for any reason
with Anmerican Mnufacturers Mitual |nsurance Conpany?

k. Now, | want to say at this point, | don't want to
cause you to | ose focus when | tal k about insurance and
all that business. Your focus is solely upon what

happened on that day, October 9, 1998, whose fault was
it if anyone’s? Was there injury to the Boones? |If
so, what it was and what the conpensation should be?
And that’s all you have to be concerned about and that’s
all 1 ask you to be concerned about in this case.



After the jury was selected, the trial court gave a
prelimnary outline to the jurors with respect to how the tria
woul d proceed. The court said:

[YJou' re looking to see if there was reasonabl e conduct

in the operation of a notor vehicle [by M. Sites]...

Was there fault, was there injury occasioned by that

fault and what are the damages, if any, that you award

for that fault or negligence as we sonetines call it.

In his opening argunent, appellants’ attorney said, wthout
obj ecti on:

M. Sites’ insurance which was paid is insufficient in

our view to fully conpensating [sic] her for this

injury and she has a paid Anmerican Mutual Manufacturers

Liability insurance policy with an wunder insurance

clause so she has the right to bring a suit which,

technically, is a breach of contract. W say that

American Miutual Liability isn't paying what it should

because we’ ve got damages nore than M. Sites’ policy.

In her opening statenment, appellee’ s counsel expressly
conceded that there was “absolutely no question that Donald Sites
was at fault for that accident.” Therefore, she adnonished the
jurors not to “concern yourselves” with the issue of fault.
Def ense counsel also acknow edged that the accident was “pretty
bad,” and conceded that M. Boone injured her I|eft shoulder.
But, appellee’ s attorney explained that the di sagreenent was with
regard to the anmount of conpensati on:

They are absolutely entitled to insurance coverage.

They have purchased what’'s <called under insured

not ori st protection. That neans, if they are in an

accident where it is not their fault, where they are

hit by sonmeone &else and they are not ©properly
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conpensated, they are not sufficiently conpensated,
they have a right as [appellant’s counsel] told you,
they have a right to bring a law suit and seek nobney
damages from their own insurance carrier, even though
the accident was not ny client’s fault, certainly, even
though ny client has absolutely no affiliation with M.
Sites at all. |’ve never even net the man. Doesn’ t
matter. |If they were not fairly conpensated, they have
a right to cone to ny conpany, ny client, and ask for
addi tional conpensation. That’s what underi nsured
notorist protection is all about. Now, you don't need
to concern yourselves with how nuch noney they’ ve
al ready received. That’s irrelevant for your purposes.
What you have to do today and perhaps tonorrow, you
have to decide the case before you fairly, inpartially.
You have to decide what you think M. Boone’s and
perhaps M. Boone's, because | know they re neking a
claim for Jloss of <consortium what would fairly
conpensate them \Watever that nunber is, ny client is
prepared to live wth.

At trial, the parties hotly disputed the extent of injuries
that Ms. Boone suffered as a result of the accident in issue
The court restricted appellants to the precise information
contained in their answers to interrogatories.

Appellants called Dr. Douglas Shepard, an orthopedic
surgeon, as their first wtness and their only expert. A
graduate of Johns Hopkins University and Baylor College of
Medicine, Dr. Shepard is a Board-certified orthopedic surgeon
He began to treat M. Boone for her injuries on Novenber 20,
1998, wupon referral by Dr. Eric Fisher, an internist. Dr.
Fisher, who initially treated M. Boone after the accident,

practiced in the sanme office as Dr. Shepard.



Dr. Sheppard recounted Ms. Boone's history and course of
treatment, noting that she was first seen by Dr. Fisher on
Cct ober 14, 1998. Dr. Shepard explained from the nedical notes
that Dr. Fisher requested an orthopedic consult because “sone of
her pain, like in her |ower back, got better but her shoul der
[ pain] persisted....”

According to Dr. Shepard, Ms. Boone’s “chief conplaint” when
he first saw her was pain in the side of her neck, radiating to
the left “shoulder blade in the back and pain in these nuscles

bet ween your shoul der bl ade and neck and that pain radiated

down to ... the md-part of the arm and she had occasional
nunbness and tingling in the fingers.” Initially, he arrived at
three “inpressions”: “whip lash”; an inflamation of the
trapezium nuscle; and “subacrom al inpingenent syndronme” or

“pi nching” of the “nuscles that go from her shoul der blade to ..
the rotator cuff....” Further diagnostic testing showed an
inflamation and “partial fraying or tear” of the rotator cuff
(i.e., nmuscle and tendon), and a torn glenoid | abrum (cartil age).
Because Ms. Boone’s shoul der problem did not resolve, Dr.
Shepard performed arthroscopic shoulder surgery, or “shoul der
shaving,” on Ms. Boone on June 25, 2001. The doctor opined that
Ms. Boone was still inpaired, post-operatively. Further, he

opined that, as a result of the accident of October 9, 1998, M.



Boone suffered a 25% permanent disability to her “normal neck
function,” and a 30-35% permanent disability of the shoul der.
The doctor testified on direct, in part:

[ APPELLANTS COUNSEL]: Doctor, do you have an opinion
wi thin a reasonabl e degree of nedical probability as to
whet her the conditions for which you operated on Ms.
Boone in June of 2001 were causally related to the
acci dent of October 9, 19987

[ DR SHEPARD] : Yes | do.
[ APPELLANTS COUNSEL]: And what is your opinion please?

[DR. SHEPARD]: My opinion is that her shoulder injury
was related to the car accident - | nean, the notor
vehi cl e accident and her neck problem was nmade worse by
the car accident.

[ APPELLANTS COUNSEL]: Wen you say nade worse, what
was it in the neck that was worse as a result of the
injury she received in the notor vehicle accident?

[ DR SHEPARD| : Wel |, she had some arthritis
denonstrated on her X-rays and she didn't have perfect
neck function. It was only functional but the accident

made her stiffness and |loss of notion, pain and spasm
in this area significantly worse and nore constant.

[ APPELLANTS COUNSEL]: Do you have an opinion, in other

words, did that arthritis flared [sic] up and becane

aggravated as a result of the injury?

[ DR SHEPARD] : That’s mny opi nion.

According to Dr. Shepard, on Novenber 12, 1999, appell ant
conpleted a formfor a nedical visit with him in which she was

asked if she had ever had a prior injury to her body. The doctor

testified that appellant wote that in “April, 1996 she janmmed



her left shoulder by catching a dash board w th hands when we
were hit at a stop light.”

At the <conclusion of Dr. Shephard’s direct testinony,
appel l ants’ counsel offered into evidence Dr. Shephard’s nedical
records, reports, and notes pertaining to M. Boone, asserting
t hat defense counsel had stipulated to their authenticity. The
foll owi ng coll oquy ensued:

[ APPELLANTS COUNSEL]: Just very quickly, Plaintiff’'s 6
are all the bills, 5A is the York Hospital, 5B is the
conplete chart including Dr. Shepard’s notes, 5Cis the
physi cal therapy chart and 5D is the MR and 5E is a
foll ow up report.

[ APPELLEE'S COUNSEL]: Your Honor, | said | would
stipulate to the bills. | didn't say | was going to
let all this stuff cone in. . . . | stipulated that it
was genuine and that it was authentic and |
specifically said in ny letter that | reserve all
rights with respect to adm ssibility.

* * %

[ THE COURT]: The point is, you cannot use substantive
medi cal reports and put them into evidence. You know
t hat, because he’'s testified to it.

[ APPELLANTS COUNSEL]: Well, his whole office char[t]
Is a record made and kept in the regular course of his

profession. It’s adm ssible under the business records
stat ut e.

Further, appellants’ attorney indicated that he had “cut”
the doctor’s exam nation “short,” which he would not have done if

he had known that he would not be allowed to introduce the
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vari ous medical records and reports. The trial judge inquired

“What have you not asked him about?” Appel lants’ | awyer
responded: “Well ... | didn't get all the conplaints....” The
trial judge said that he would allow appellants’ counsel to
reopen the examnation of Dr. Shepard in order to elicit
additional testinony that appellants felt was necessary.

After a |lengthy exchange wth the court about the
adm ssibility of certain nedical records, appellants’ counsel
said that “there’s another doctor in the office by the nane of
Fi sher. | would like Fisher’s notes in.” The court refused to
admt Dr. Fisher’s notes, saying: “lt’s going frombad to worse.”
The court qui pped: “How about a doctor in Canada that we haven’t

heard of ? Wiy don’t we get those in too?™

* W note that the Record does not include any original trial
exhi bits. The Record Extract contains several of Dr. Fisher's
notes, however. W nmention the content of sone of thembecause the
court’s refusal to admt certain of these records is an issue on
appeal . Moreover, appellee conplained bel ow that appellants had
not di sclosed any injury to Ms. Boone’'s back.

The nedi cal notes show that appellant was first seen by Dr.
Fi sher on Cctober 14, 1998, conplaining of pain to the neck,
shoul der, chest, calf, and "“back along the lower rib margins.” |t
al so described tightness and tenderness of the thoracol unbar
paravertebrae nuscles. The nedical inpression was as follows:

| MPRESSION: It is our assessnent then that Ms. Boone has
sust ai ned nuscul oliganentous strain injuries to the
supporting structures of the entire vertebral colum as
well as to the left shoulder girdle. She has contusion
to the lower ribs anteriorly and posteriorly as well as
tothe md sternal region in no snall neasure because of

(continued...)
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Shortly thereafter, the forelady of the jury posed a
guestion to the court. The follow ng colloquy is noteworthy:

[ FORELADY]: We were wondering how |long the couple had

been insured with this insurance conpany for the under

i nsurance policy.

[THE COURT]: Well, we don’t know the answer and | don’t

think we are going to know it in this case because it

really is not an issue.

[ FORELADY] : (k.

[THE COURT]: | have to add. W’re going to focus just

on whether or not there’s been injury to the person and

caused by the negligence of soneone else and if so,

what danages if any? They’re the only the [sic]

guestion and | thank you very nuch for your good

i ntentions.

On cross-exam nation, the doctor was questioned about Ms.
Boone’s prior injuries to her neck and shoul der. Dr. Shephard
opined that the injury to Ms. Boone's rotator cuff was “clearly a
result of the 1998 accident.” Although the doctor could not rule

out a tear to the glenoid |abrum in 1996, when M. Boone was

i nvolved in another accident, he noted that M. Boone had not

%(...continued)

the restriction to her chest and abdonen by the seat
bel t. She has a contusion strain to the distal right
cal f.

In a note of Cctober 26, 1998, Dr. Fisher wote that Ms. Boone
“conplains of ... quite a bit of stiffness in the neck, in the |eft
shoul der, and in the lower back.” Another “Foll ow up note” refers
to a visit on Novenber 11, 1998. There, Dr. Fisher points out,
under the heading of “Back,” the follow ng: “Exam nation reveals
pal pabl e tightness and tenderness of the left trapezius area.”

(Enphasi s added).
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sought “nedical attention” for it and it was “not synptomatic ...
for two years.” Therefore, he reasoned that any earlier problem
was “either ... [a] mnimal problem or not synptomatic.” The
doct or expl ai ned:

[ T]he 1998 accident nmde it painful enough that then

she sought nedical attention. A lot of people have

arthritis in their neck and back. They will take an

Advil and they do fine. They then get an injury and

what ever was there pre-existent flares. Then they seek

medi cal attention.

Al though Dr. Shepard acknow edged that he had no idea
whet her Ms. Boone had sought any nedical attention after the 1996
car accident, he nmaintained that the 1996 accident was
“irrelevant” to “this patient’s injury in this case.” He said:
“The findings at surgery are all relevant to this accident
not the fact she hit a dash board two years ago to brace herself
in a[n] accident.”

Def ense counsel also discussed M. Boone's pre-existing
condition by reference to portions of Dr. Shephard’s records.
For exanpl e, defense counsel asked about a letter of Septenber 8,
1999, from Neil Novin, MD. to Dr. Shepard, which nentioned a
prior accident in which plaintiff’s neck was injured, and sought
an opinion as to whether there were “objective changes” due to an

accident in 1998. Dr. Shephard agreed that, in his ratings of

Ms. Boone’'s disabilities, he did not “take into account at all
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any prior injuries” to M. Boone’'s neck or shoulder. The
follow ng colloquy is relevant:

[ APPELLEE'S COUNSEL]: You specifically asked Ms. Boone
if she had any prior injuries, didnt you Dr. Shepard?

[DR SHEPARD]: Yes.

[ APPELLEE'S COUNSEL]: And you asked her that when you
saw her on Novenber 20, 1998, right?

[DR SHEPARD]: Yes.

[ APPELLEE'S COUNSEL] : And you specifically asked her
about injuries to her neck or to her shoul der?

[DR SHEPARD]: Yes.

[ APPELLEE'S COUNSEL]: And she told you that she hadn’t
had any, didn't [she] Doctor?

[DR SHEPARD]: Yes.

[ APPELLEE'S COUNSEL] : Now since then you found out
that that’s not true?

[ DR SHEPARD]: Yes.

[ APPELLEE'S COUNSEL]: She has had prior injuries hasn’t
she Doctor?

[ DR, SHEPARD] : Yes.

[ APPELLEE'S COUNSEL]: And she has, in fact, had prior
injuries to her neck and to her left shoul der.  sn’t
that right?

[ DR SHEPARD] : Yes.

[ APPELLEE'S COUNSEL]: And, in fact, those are the sane
areas of her body about which she nmakes conplaint in

this law suit?

[DR. SHEPARD]: Yes.

14



During the re-direct exam nation of Dr. Shepard, appellants
unsuccessfully attenpted to introduce into evidence M. Boone's
medi cal records from York Menorial Hospital relating to treatnent
she received in connection with the 1996 accident. The court
responded: “You want to try that case, too.” Appellants’ counsel
expl ained: “[T]he point is, [defense counsel] ... is trying to
lay some of the blane for [the current injuries] on the 1996
injury....” Appel l ants’ counsel argued that the 1996 hospita
record showed only a *“slight” injury and a *“superficial
exam nation.”

In her testinony, M. Boone attenpted to discuss a hand
injury that she allegedly suffered in the accident. The court
sust ai ned appel | ee’ s objection, stating:

[ Appel l ants’ counsel] submtted for the first time in

this case a hand injury as opposed to shoul der and arm

and | have a rule that it is too |ate. It was not

referenced in the interrogatory answers. No. 6

(indiscernible), and therefore, it is sinply too late

as being the day of trial.

Appel l ants’ attorney |later asked the court to “revisit” its

decision as to the hand injury, claimng the matter had been

di scl osed at Ms. Boone’'s deposition on August 2, 2001. The court

sai d:
Vell, the issue is whether or not you were telling
the Defense in discovery that you are «claimng
sonething that triggers the defense. If you say you're

claimng a hand deficit it causes the defense to becone
defensive, so to speak, and to perhaps ook to that in
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greater depth in deposition. To look for nedical
substanti ati on. To contact an expert, perhaps, to
question the nedical experts about it, and all those
things are tripped into action by the interrogatory
answer which is very inportant in ny view, because they
are what you intend. So, putting it in reverse,
silence on an issue; what you are claimng, right ear,
left ear, left eye and no nention of the right eye.
And then here you say, oh, also the right eye. | think
it’s fair for a reasonable defense attorney to assune
your silence neans you are not claimng sonmething. You
sai d not hing about the right knee caps either, right?

Ms. Boone also attenpted to testify about a back injury she
sustained in the accident involving M. Sites. During her direct
exam nation, in response to an inquiry regarding physical
t herapy, Ms. Boone stat ed:

The first visit was an exam nation and just sort of a

rub down and stretching. Wen he had pulled on nmy head

and neck in that it took the weight off of ny back. It

just felt like ny head was too heavy for the rest of

nme. Wien he pulled on ne it eased the pain in ny back

and ny neck so he decided on the second visit, besides

the noist heat that they use, the heating pads, they

would add traction to it to help straighten out the

pain in ny back because | was bruised and ny entire

back was swelled fromwhere | had hit the seat.

Def ense counsel inmedi ately asked to approach the bench. In
response to the court’s inquiry as to the “problem” defense
counsel said: “Your Honor, answer to interrogatory no. 6 is ny
problem The woman clained injury to her neck and her shoul der.”
The court then took a recess.

The next day, during direct exam nation of M. Boone, her

| awyer showed her a heating pad and asked if it was “the heating
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pad that [she] wused.” Ms. Boone responded that it was the
heati ng pad “for the back,” adding that she had another heating
pad for her neck. At that point, defense counsel asserted: *Your
honor, the only danage that’s being claimed in this case are to
the neck and shoulder.” Appellant’s attorney objected to defense
counsel’s assertion in the jury' s presence, which was sustained.
Neverthel ess, the following discussion ensued in the jury's
pr esence:

[COURT]: ...l think it’s fair to tell the jury that the

damages clained here are limted to the neck and the

shoul der and sonmnewhat in the back.

[ APPELLANTS COUNSEL] : Well, there were injuries to
t he back recorded at York Hospital about that.

[ COURT]: The same problem It’s neck and shoul der
according to the interrogatory, correct?

[ APPELLEE’'S COUNSEL]:  Yes, sir.
[ APPELLANTS COUNSEL]: That’s al ways the -

[ COURT]: \When | spoke about the back, | only refer to

where the shoulder forns a part of the back. That’s
all I met [sic]. But it’s shoulder and neck | adies and
gentlenmen, and that’'s because that's the standard of
this trial. And there is no other injury to be

consi der ed.

On direct exam nation, M. Boone denied any use of a neck
pad in regard to a prior accident that occurred in April 1996.
She also clained “there were no treatnents” with respect to the

1996 acci dent.
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The followng colloquy from cross-examnation is also

rel evant:

[ APPELLEE'S COUNSEL]: And your biggest conplaint when
you saw Dr. Fisher was a pain in your l|eft shoul der

right?

[M5. BOONE]: | think it was nore than that. | wasn’t
wal ki ng upright at the tinme. | couldn’t straighten up.

[ APPELLEE’'S COUNSEL] : well, if Dr. Fisher’s note says
you were wal king fine, would you have a quarrel wth
t hat ?

[M5. BOONE]: Yes, | think I would.

During the redirect examnation of M. Boone, appellee’s
counsel again objected to appellants’ attenpt to show that M.
Boone sustained an injury to her back as a result of the accident
in issue, because it had not been disclosed in M. Boone's
answers to interrogatories. The follow ng colloquy is relevant:

[ APPELLEE'S COUNSEL]: Your Honor, may | please object?

The injuries in this case, the injuries clained are to

the neck and the shoulder. [Appellants’ counsel]

repeated [sic] brings up other I njuries, ot her

accidents, and it’s just not fair [Y]our Honor.

[ THE COURT]: Yeah, there are no other injuries that’s
[sic] before this jury.

Appel l ants’ attorney insisted that “the first question that
[ defense] Counsel asked had to do wth the nobility of
[appellant’s] back and the fact that she could walk well
according to Dr. Fisher’s note.” Appel | ants’ counsel then

referred to “Dr. Fisher’s note” of October 14, 1998, which he
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claimred was contrary to defense counsel’s representation
Appel | ee’ s counsel objected to the adm ssion of the note, and the
foll ow ng discussion transpired at the bench:

[ THE COURT]: The question is what is this piece of
paper ?

[ APPELLANTS COUNSEL]: This is the record of Dr. Fisher
to which Counsel referred on cross-exam nation [of M.

Boone] on the first consultation. And [the defense
attorney] said; you were nobving your back well, vyou
were wal king well or sonething like that. And it’s

conpletely contrary.

[THE COURT]: So he did refer to it.

[ APPELLEE’'S COUNSEL]: Your Honor, he’s not suppose [sic]
to be talking about any injuries to the back. . . .
There is no injury to the back. She can not nake any
conplaints about injury to the back fromthis accident.
[ THE COURT]: Is this all about the back?

[ APPELLANTS COUNSEL]: Exactly. It’s all about the
back, and her question was about the back.

[ THE COURT]: Well it’s too bad she didn’t tell us about
the back injury. Maybe the next case.

Appel l ants al so introduced testinony of O ficer Donovan, who
investigated the 1998 accident. Prior to closing, plaintiff’s
counsel again sought to introduce the *“actual hospital records”
of Ms. Boone from “the various health care facilities.” The
judge excluded them on the basis that “the jury has heard
testinmony live from a doctor and from M. Boone as to her

treatment....” Appellee did not present any w tnesses.
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At the end of trial, appellants requested the following jury
i nstructions, anong ot hers:
MPJI 10:3
SUSCEPTIBILITY TO INJURY
The effect that an injury m ght have upon a particul ar
per son depends upon the susceptibility to injury of the
plaintiff. In other words, the fact that the injury
woul d have been |ess serious if inflicted upon another
person shoul d not affect the ampbunt of damages to which
the plaintiff may be entitl ed.
MPJI 10:4
AGGRAVATION OF PREVIOUS CONDITION
A person who had a particular condition before the
acci dent nay be awarded damages for the aggravation or
wor seni ng of that condition.

The foll ow ng di scussion ensued:

[ COURT] : What’s the susceptibility to injury?  Your
[instructions] 9 and 10, aggravation?

[ APPELLANTS COUNSEL]: Well, it’s obvious that she had
trouble to her neck which she admts .

[ COURT]: You don't have any nedical [evidence] here to
support that.

[ APPELLANTS COUNSEL]: That's exactly what Dr. Shepard
said fromthe stand.

[ COURT]: Right. That it was - he did say that as to
t he neck, did he not?

At that point, defense counsel asserted that although the
doctor had so stated, appellants did not claimany aggravation in
their answers to appellee’s interrogatories. Counsel for
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appellants then responded that appellee’s |lawer “should have
objected. It’s too late.” Later, appellants’ |awer reiterated
that “the evidence [of aggravation] went in wthout objection.”
Appel l ants’ attorney added: “Well, then you shoul d have obj ect ed.
Ilt’s too |ate. W' ve been beaten about the head wth that
interrogatory [answer] and that interrogatory referred only to

permanent injury.... Nevert hel ess, the judge agreed with the
defense and declined to give the instructions requested by
appel | ants concerni ng aggravation of a pre-existing condition.

The Boones al so requested that the court give their proposed
jury instruction 7B, concerning underinsurance. The instruction
st at ed:

Menbers of the jury in finding a verdict for Ms. Boone

in this case, you are instructed that the anmount which

M's. Boone received from the underinsured driver, M.

Sites, will be subtracted from the total anount of

noney whi ch you award Ms. Bone. |In other words, there

wi Il be no double recovery by Ms. Boone.

Appel l ants’ counsel argued strenuously that the proposed
underinsurance instruction was needed to avoid a m sperception by
the jury that appellants would obtain a “double recovery” or
otherwise benefit from “double-dipping.” Cting Farley v.
Allstate Insurance Co., 355 Md. 34 (1999), appellants clained the
case did not bar the court “fromstraightening the jury out.” In
urging the court to instruct the jury about underinsurance,

appel | ants’ counsel said:
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Judge, | can practically tell you right now that there
are going to be people on that jury who think that ny
client is double dipping and she’'s getting a double
recovery and there’s nothing in Farley that forbids you
from straightening the jury out. Wat is the fact and
the truth ought to be put before this jury because
otherwise this verdict is going to be cut and they're
going to guess that we' ve recovered a certain anount
and when | ask the jury for X dollars, they're going to

cut it in half, all kinds of distortion. Everyt hi ng
that Judge Chasnow conplained about [in Farley v.
Allstate] . Judge Chasnow only said, you can't talk

about the anpunt they got in settlenent and you can’t
talk about the limts that the Defendant has or that
the carrier has, but that doesn’t nean that you can’'t
barr [sic] the jury from speculating about double
di ppi ng and double recovery and the fact that we're
trying to get noney from Sites and then stack what we
get fromthis conpany.

The trial judge responded:

No one’s disputing it’'s a risk. It’s the nature of the

case ... [What always troubled ne about these cases is

to say nothing about what this is all about. What this

is all about is underinsurance. They know that but

t hey don’t know what it neans.

Appel lee’s attorney argued that the jury nerely had to
“determ ne what the value is of the case and they do understand
that. What is the value of the case? . . . Beyond that, sort of,
the | aw takes over.” She added: “There’s no reason for this jury
to know anything nore than that.”

Appel | ants’ counsel count er ed:

Uninfornmed juries always lead - uninforned juries |ead

to unjust verdicts because obviously they're going to

wonder why she’s getting nore? Wiy - whether the

anount that Plaintiff’s [sic] counsel is asking for is

on top of what she got from cites [sic] and she’s

getting double recovery. | feel wvery strongly and
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don’t think there’ [sic] - | think that the logic is

unsalable [sic] and | dont know why the Court of
Speci al Appeals and Court of Appeals didnt straighten
it out. But it happens in every underinsured and it’s
a gift, it’s a gift of thousands of dollars to the

underinsured carrier because of the prejudice that’s
going to result.

Utimately, the judge refused to give appellants’ proposed

instruction 7B. Instead, in its closing instructions to

jury,

the trial court said, in part:

| do want to say, there’'s been sone kind of obscure
references to the - what we call underinsurance and
basically, to repeat, it simply means that when you
recover for someone’s fault that harms you, you recover
against the person who harmed you. But suppose, for
example, you don’t believe 1it’s enough? It’s not a
fair conpensation. You have a right under certain
circumstances to go against or to claim against your
own policy which may carry what we call under insurance
so that in a sense you make up a deficit in the eyes of
the Plaintiffs, a deficit. However - and, of course
you woul d be curious to know what the anmount, if any,
there was before this trial comenced and the answer
that |’'ve given you before is that that is absolutely
not involved in this case and you should not specul ate
about that. [’'m not even hinting that there has been
anything |ike that. I'm only trying to explain what
this concept of wunder insurance neans but for your
pur poses, knowi ng that explanation, | ask you ... to
confine yourselves only to the decision you have to
make in this case. And that is sinply this, M. Boone
was harnmed by the negligence of M. Sites. She’ s
entitled to fair conpensation based upon the evidence
that she has submitted to you in this courtroomin this
trial. Wat do you think is fair conpensation, given
the accident, given what she’s testified to? Wat she
may or may not be | ooking el sewhere for, has absolutely
nothing to do wth this case. Not hi ng. Keep your
bl i nders on and | ook only at that one question, phrased
here as two questions. \What are the damages, if any?
And | break them out into two. Past nedical expenses.
B. non-econom c.
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(Enmphasi s added).

After the court instructed the jury, the follow ng occu

[ APPELLANTS COUNSEL]: ... | except to the failure of
the Court to give instruction 7A From what |
understand I’ mbeing allowed to argue that. That's the
one about failure to call an expert wtness. 7B, |
have argued strenuously that it distorts the verdict in
favor of the Defendant (inaudible).

* * %

No. 9, | think that susceptibility to injuries here in
this case, if for no other reason than the fact she had
been in a previous accident and the fact that she had
arthritis. | think, in effect, the - and that’s right

rred:

out of PJI. The fact that an injury m ght have been -

the effect that an injury m ght have upon a particul ar
per son.

[ COURT] : It would have been nost hel pful had you put
it in the case.

[ APPELLANTS COUNSEL]: [ Defense counsel] put it in the
case.... My client canme to the doctor saying that she
had previous neck trouble. That’'s all it takes. Sane
for aggravation of a previous condition, no. 10 .

Al t hough the judge said he would give an instruction o

collateral source rule, he failed to do so. Wen appell

| awyer pointed out the om ssion during exceptions, the

reiterated that it would instruct on the coll ateral source

Nevertheless, it did not do so.

“The

In closing argunent, appellants’ counsel told the

n the
ant s’
court

rul e.

jury:

issue of the inportance of the 1996 accident was a
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significant issue, perhaps the nost significant issue. Def ense

counsel referred again and again to the 1996 accident or other

acci

acci

dents in order to mnimze the damages due to the 1998

dent at issue here.” Appellants’ attorney asked the jury to

awar d damages of $150, 000.

was

t hat

The defense attorney argued:

Pl ease keep in nmnd that this is a contract case. It’s
about an agreenent that the Boones nmade with ny client.
That’s what it’'s about. 1t’s not about other accidents
in which they were involved. It’s not about M.
Boone’ s back injury 20 years ago. It’s not about any
of that. It’s about an agreenent. And the agreenent
is, that if the Boones were injured by someone and not
sufficiently compensated by that person’s insurance my
client would step in. That's the deal we struck and mny
client is fully prepared to honor that agreenment in the
event that you find - you know, whatever nunber it is
that you attribute to the injuries claimed by the
Plaintiffs. If they haven’t been compensated already,
my folks stand ready to pay.

* % %

Was the |abrum tear which was repaired in the surgery
related to the accident in 1996 or was it related to
the accident in 1998. If there’s a question in your
m nd, you can't give damages for that. [Appellants’
attorney] had to prove that to you.

Further, the defense attorney told the jury that Anerican
“never qui bbling about the accident.” |Indeed, she conceded

“Ii]t was always a significant accident,” adding: “I would

expect you to conpensate her for having been in the car

acci

is,

dent.” But, defense counsel nmintained that “[t]he question
what danmages did this |ady and her husband sustain, if any?”
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Appel | ee’s counsel suggested to the jury that it award damages in
t he range of $12,000 to $25, 000.

As we noted, the jury returned a verdict of $10,864.48 for
nmedi cal expenses and $5,000 for past and future pain and
suffering. After the <court denied appellants’ post-trial
notions, this appeal followed.

We shall include additional facts in our discussion.

DISCUSSION

Appel l ants contend that the circuit erred in refusing “to
instruct the jury on the nmechanism of wunderinsurance,” in a
manner consistent with appellants’ proposed jury instruction 7B.°
Appel l ants insi st t hat , “[hlaving nmade the presence of
underi nsurance well known, the Court was obliged to tell the jury
the law applicable to underinsurance.” Nbreover, they point out
that the Insurer *“never <challenged the correctness of the
plaintiff’s proposed instruction....” In their view, the

| nsurer’s

> For conveni ence, we again set forth the text of appellants’
Proposed Instruction 7B.

Menbers of the jury in finding a verdict for Ms.
Boone in this case, you are instructed that the anount
whi ch Ms. Boone received fromthe underinsured driver,
M. Sites, will be subtracted fromthe total anount of
noney whi ch you award M's. Boone.

In other words, there will be no doubl e recovery by
M's. Boone.
26



excuse that the jury doesn’t need to know, and that the

law would sort it out later, is sinply unacceptable.
The trial judge should never have left the jury in a
fog as to how the insurance worked. This is not a

situation where the instructions otherwise fairly
covered the matter.

Further, appellants maintain that,

despite this conplicated scenario of underinsurance -

understood only by lawers who do this kind of work

and certainly not by jurors - there was repeated

mention and coment on underinsurance w thout any

expl anation of how it worked.

Thus, appellants theorize that they suffered a reduced
verdi ct because of the court’'s failure to explain to the jury
that any award of damages would be reduced by the anount that
appel l ants already recovered from Sites, so as to clarify that
appel l ants would not enjoy a wndfall or a “double recovery.” As
aresult of the court’s failure to so advise the jury, appellants
maintain that the jury undoubtedly believed that the danmages it
awarded nerely constituted “a supplenent” or “add-on” to “an
unknown sum already recovered [from Sites], rather than a full
verdict for the entire anmount of damages.” In appellants’ view,
“[t]he extrenmely low verdict - out of all proportion to the
uncontradi cted expert evidence of Dr. Sheph[a]rd,” and |ess than
the $12,000 to $25,000 “range" urged by Anerican’s attorney, “re-
enforces the conclusion that the jury was confused.”

In urging that we uphold the trial judge, appellee counters

that “t]he jury 1is not to be burdened wth extraneous
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information regarding limts and mathematical calculations.” In
its view, “[t]lhe jury is sinply to be told that it is to
determ ne the conpensation, if any, to which a Plaintiff 1is
entitled.”

In the context of this matter, in which the court tw ce said
that the case involved a claim for underinsurance coverage as a
result of an alleged “deficit” in appellants’ recovery from
Sites, the tortfeasor, we agree with appellants that the jury may
have been confused as to whether it was to award conpensation as
a supplement to the recovery from Sites, or, instead, to award
damages as if no recovery had ever been obtained by the Boones
from Sites.

W begin our analysis with reference to Maryland Rule
4-325(c). It provides, in pertinent part:

(c) How Given. The court may, and at the request of any

party shall, instruct the jury as to the applicable |aw

and the extent to which the instructions are binding.

The court nmay give its instructions orally or, with the

consent of the parties, in witing instead of orally.

The court need not grant a requested instruction if the

matter s fairly covered by instructions actually

gi ven.

It is beyond cavil that a trial court nust properly instruct
the jury on a point of law that is supported by sone evidence in
the record. See Gunning v. State, 347 M. 332, 347-48 (1997);
Dykes v. State, 319 Ml. 206, 220 (1990); Wwiegmann v. State, 118
Ml. App. 317, 349 (1997), aff’d., 350 Md. 585 (1998). | ndeed
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when requested, "'it is incunbent upon the court ... to give an
i nstruction on every essential question or point of |aw supported
by the evidence.'" Robertson v. State, 112 M. App. 366, 374
(1996) (quoting Bruce v. State, 218 M. 87, 97 (1958)); see Smith
v. State, 302 M. 175, 179 (1985). This is because a party is
“generally entitled to present his theory of the case through a
requested instruction when there is evidence before the jury that
supports it." Robertson, 112 M. App. at 375; see Johnson v.
State, 303 M. 487, 512 (1985), cert. denied, 474 U S. 1093
(1986) .

In Robertson, 112 M. App. at 385, a crimnal case, we
expl ai ned:

The nmain purpose of a jury instruction is to aid

the jury in clearly wunderstanding the case and

considering the testinony; to provide guidance for the

jury's deliberations by directing their attention to

the legal principles that apply to and govern the facts

in the case; and to ensure that the jury is inforned

of the law so that it can arrive at a fair and just

verdict. Accurate jury instructions are also essenti al

for safeguarding a defendant's right to a fair trial.

The court's instructions should fairly and adequately

protect an accused's rights by covering the controlling

| ssues of the case.

Conversely, a trial <court is not required to give a
particular instruction wunless it constitutes an accurate
statement of the law and is applicable to the facts and
circunst ances of the case. See Mack v. State, 300 MI. 583, 592

(1984); EIlison v. State, 104 MI. App. 655, cert. denied, 340 M.
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216 (1995). Nor is atrial court required to give an instruction
that is redundant. As the Court of Appeals explained in Farley
v. Allstate Ins. Co., 355 Md. 34, 46-47 (1999):

[ T] he standard of review for jury instructions is that
so long as the law is fairly covered by the jury
i nstructions, review ng courts should not disturb them

* * %

Thus, sinply because a requested instruction is an
accurate statenent of the law and supported by the
evi dence does not nean the trial judge is required to
give it to the jury. So long as the trial judge has
covered the applicable law in another instruction, or
conbi nation of instructions, M. Rule 2-520(c) makes
clear that he or she does not have to give it to the
jurors.

Recently, this Court el aborated on the standard of review as
to jury instructions. In University of Maryland Medical System
v. Malory, 143 M. App. 327, 337 (2001), cert. denied, 368 M.
527 (2002), we said:

In order to determi ne whether the instructions, as
provided by the trial court, rise to the level of
commandi ng a reversal of the jury verdict, we nust | ook
to the underlying objective of jury instructions. e
have previously stated that

[t] he purpose of jury instructions is to aid
the jury in clearly understanding the case
and ... to provide guidance for the jury's
deliberations by directing its attention to
the legal principles that apply to and govern
the facts in the case; and to ensure that the
jury is informed of the law so that it can
arrive at a fair and just verdict.
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See also Molock v. Dorcester County Family YMCA, Inc., 139 M.
App. 664, 672 (2001).

Both sides rely on Farley v. Allstate Insurance Co., 355 M.
34, supra, to support their respective positions. |In Farley, the
appel | ants brought a breach of contract action against Allstate,
their own insurance conpany, for nonpaynent of underinsured
notori st benefits. M. Farley, who was injured in an autonobile
accident, had settled with the tortfeasor’s insurer for the
policy limts of $25,000. Based on the underinsurance protection
afforded by their own insurance conpany, the Farleys then sued
their own insurer to recover additional damages. At trial, the

court specifically instucted the lawers “not to inform the
jurors that the case involved underinsured notorist coverage.”
Id. at 42. Moreover, the court directed counsel not to disclose
the terns of the insurance policy, including the policy limts,
or the amount of the settlenent. Thereafter, the jury only
awar ded the Farl eys damages of $31, 087.02.

On appeal, the Farleys conplained about the trial court’s
refusal to allow them to introduce in evidence the actua
i nsurance policy, including the anobunt of coverage. They argued
that they were prejudiced, because the jury did not know the

““whole picture’” and had “to decide the case in a ‘vacuuni....

Id. at 42. The Court of Appeals rejected that contention.
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The Farley Court acknow edged that when an “insurance
carrier is a party to the litigation, obviously the existence of
I nsurance cannot be kept fromthe jury.” I1d. at 42. The Court
was clear, however, that “[i]n such cases ... the amount of
uni nsur ed/ underi nsured notori st coverage should not be disclosed
unl ess the amount itself is in controversy.” Id. at 42 (enphasis
added) . As the Court explained, “the amount of an insured s
coverage is not relevant to the jury' s consideration of danmages.”
Id. at 43. It reasoned that “if the jury were provided with a
definitive anount of available policy limts the likely result
would be a distorted jury verdict.” Id. Thus, the Court said
that “the anobunt of policy limts is in no way probative of the
i ssue of dammges, absent a controversy in the anount of coverage
itself.” 1d. at 45. Because the policy was “irrelevant” to the
i ssue of the Farleys’ damamges, no error occurred. Id. at 45.

In reaching its result, the Court pointed out that the case
was not “a contract action in the sense that any provisions of
the insurance policy were at issue....” Id. Rat her, the

conpensation sought by the Farleys was “for tort-not contract-
damages.” I1d. Therefore, the jury's “sole responsibility was to
determ ne what anount, if any, Allstate should be obligated

to pay...."” Id. at 46. The Court also noted that the verdict

sheet “reflect[ed] the tort-not contract-flavor of the case when
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it direct[ed] the jurors to decide” such matters as “noneconom c
damages.” Id. Accordingly, the Court was satisfied that,
despite the label of a contract claim the trial court “properly
instructed the jury to consider the issue of danmages in a tort
case.” Id.

The Farley Court also reaffirmed its holding in Allstate
Insurance Co. v. Miller, 315 MI. 182 (1989). Farley, 355 Ml. at
43. W turn to consider that case.

Ms. MIler was injured in a notor vehicle accident and sued
her enployer’s insurer under the uninsured notorist provision of
her enployer’s policy. Significantly, the trial court “directed
the jury to only consider the issue of the plaintiff’s damages,”
based on “the el enments of damage that typically are involved in a
tort case.” Miller, 315 Ml. at 184. The Miller Court noted
that, fromthe jury's perspective, the case involved the issue of
damages, if any, arising fromthe underlying tort action. Id. at
185. Wien the jury returned a verdict in excess of the uninsured
third party policy limts, Allstate argued that the verdict
should be reduced to the amobunt of the policy limts. MIIler
di sagreed, claimng Allstate failed to introduce the policy
limts and therefore it could not do so after the verdict. The
Court disagreed, stating:

[MIler’s] argument mght be persuasive had this case
gone to the jury on the contract claim against
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Al |l state. But, as we have seen, what actually went to
the jury was the question of damages arising from the
tort claim of MIler against Sowell. We are dealing
with what was functionally presented to the jury as a
tort case.

Miller, 315 Md. at 190 (enphasi s added).
The Miller Court added:

[T]he amount of uninsured motorist coverage should not
be disclosed unless the amount is in controversy.

* k%

[W]hat the jury was directed to consider, and all the
jury was directed to consider, was the issue of damages

in a tort case. In this posture of the case, and under
these circunstances, rather than require a party to
establish wuninsured notorist policy limts as an

affirmati ve defense or as a limtation of exposure, the

better rule is to allow the jury to make its decision

on the issue of damages without being informed of the

amount of coverage available. Therefore, the adm ssion

of uni nsured notorist coverage anmounts should not be a

tactical decision left to the parties’ discretion. The

fact of the 1imit of uninsured motorist coverage 1is

irrelevant to the issue of the amount of tort damages.
Id. at 191-92 (enphasis added) (footnote omtted).

In the case sub judice, appellants never urged the trial
court to inform the jury of the amount of coverage avail able
under Anerican’s policy. Therefore, neither Farley nor Miller is
directly on point.

As in Farley and Miller, however, this <case clearly
proceeded as the functional equivalent of a tort case.
Appel | ants sought tort damages fromtheir Insurer, and the trial

court presented the jury with instructions consistent with a tort
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case. But, unlike in Miller and Farley, the question presented
here concerns the adequacy of the jury instructions, given that
the jury was aware that appellants had already recovered sone
unknown sum of damages from Sites as the tortfeasor

As we see it, this case illustrates the colloquialismthat a
little bit of know edge can be a dangerous thing. There is no
question that the jury was inforned that appellants had already
recovered sone noney from Sites, and that the Boones were not
satisfied with the anount of that recovery. The jury was al so
told that, as a result of that dissatisfaction, appellants
brought an wunderinsurance claim against Anmerican, their own
I nsurer. On nore than one occasion, the court attenpted to
expl ain the concept of underinsurance to the jury. I ndeed, in
its final jury instructions, the court twice told the jurors that
appel l ants pursued their claim against American because of the
alleged “deficit” wth regard to appellants’ recovery from the
tortfeasor.

Nevert hel ess, what the jury was not told was quite inportant
to an accurate understanding of the natter. The jury was not
told that the sum previously recovered by appellants from Sites
woul d be deducted from the anmount of any award of danmages. The
jury’ s ignorance as to that nmatter certainly could have affected

its understanding of the value to appellants of any damages that
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It awarded. G ven appellee’s concession that the accident was a
serious one, however, it seens unlikely that the jury realized
that it was actually awarding nothing to appellants. Yet, that
is the consequence of what occurred.

To be sure, the court and appellee’s counsel told the jury
to award just conpensation to appellants. The jury was also told
not to speculate about the sum already recovered from Sites by
appel | ant s. Nevert hel ess, looking at the case as a whole, the
jury could well have thought that the damages it awarded were in
addition to the unspecified sum already recovered by appellants
from Sites, and not subject to a reduction equal to the sum
al ready recovered fromthe tortfeasor.

W recognize that a countervailing argunent could be nade
that the jury knew its award was not a nere supplenment, and it
understood it was to arrive at the anount of appellants’ damages,
as if no other recovery had been obtained. This argunent carries
some plausibility, because it would be difficult for a jury to
determ ne the appropriate anount of a supplenental award w t hout
knowi ng what precise sumit was suppl enenti ng.

The uncertainty as to what the jury intended persuades us
that the instructions were inconplete; the court did not clearly

advise the jury to assess danmges as if no other recovery had
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been obtained by the Boones. Instead, the jury may have been
confused as to howit was to cal cul ate damages.

Certainly, if the jury had never known of appellants’
recovery from the tortfeasor, it would have awarded the total
damages it believed appropriate, and the court then could have
made any necessary deductions from the jury' s award. Yet ,
because the jury knew of appellants’ prior recovery from Sites,
there is anbiguity with respect to the interpretation of the
damages awarded by the jury. W cannot determ ne with assurance
whet her the sum awarded represented the jury’s assessnent of the
total anount of danmages, or instead, whether the verdict
represented the jury’'s desire to supplenment the “deficit.”

The confusion underscores that it was incunbent upon the
trial judge to fashion an instruction that nade clear to the jury
how it was to proceed in assessing damages. |In this regard, what
we said in Green v. State, 119 M. App. 547, 562 (1998), is apt.
“When the evidence generates an issue that is not covered by a
pattern instruction, we nust count on the court to incorporate
rel evant and valid legal principles gleaned fromthe case |aw.”

In our view, the court could have considered several
variations with respect to appellants’ proposed Instruction 7B.
For exanple, the court could have told the jury that it was to

award the total anount of damages, if any, that it believed
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appellants were entitled to recover, as if the Insurer were the
sole tortfeasor. Alternatively, the court could have made plain
to the jury that it was to assune that no noney was ever
recovered by appellants from Sites, and then award appellants
whatever sum if any, the jury believed represented appellants
total damages. |In other words, the court could have explained to
the jury that, in making an award of danmges, it was to disregard
any other nonetary recovery obtained by appellants, and nmake an
award as if no other sum had been obtained by appellants. O,
the court could have inforned the jury that its award of danages,
If any, was not neant to serve as a supplenent to the recovery
obtained from Sites; therefore, the jury was to award the full
and total anmount the jury deemed appropriate. The court also
could have told the jury that it would deduct from any danages
awarded by the jury the anount that appellants already recovered
from Sites, so as to prevent a double recovery by appellants
Alternatively, the court could have told the jury to nmke an
award of the full and conplete anmount that it believed appellants
were entitled to receive, wthout regard to any other sum
appel lants may already have collected, because the court would
not permt a double recovery.

As a result of the court’s failure to make clear to the jury

how it was to proceed, the jury may have believed it was awardi ng
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appellants $15,864.48 as a supplenent to whatever anpunt
appel l ants had already recovered fromSites. Therefore, we shall
vacate the judgnent and remand for further proceedings.
In light of our ruling, we need not address appellants’
ot her contentions, as they are not likely to recur on renmand.
JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY REVERSED. CASE

REMANDED FOR FURTHER PROCEEDINGS.
COSTS TO BE PAID BY APPELLEE.
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