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The Bownan G oup (Bowran) appeals fromthe order issued by the
Crcuit Court for Washington County that reversed the decision of
the Mayor and Gty Council of Hagerstown (collectively, the
Council) to rezone certain property. Bowran presents four
questions for our review, which we have reworded as foll ows:

|. Dd Dawson Moser have standing to chall enge
the decision to rezone the property?

1. Did the circuit court err by finding that

the Council's findings with respect to change

in the neighborhood were erroneous and not

fairly debat abl e?

1. Dd the circuit court err when it

concl uded t hat t he proj ect ed traffic

conditions resulting from the proposed

rezoning would be detrimental to the public

interest?

V. Do the facts in the record denonstrate a

"m st ake" or "error" in t he Cty's

Conpr ehensi ve Zoning of the Property in 19777

Facts
The property at issue consists of three parcels of |and,

totalling 5.56 acres in size, located on the northeast corner of
East Cak Ridge Drive and Route 65 in Hagerstown, Maryland.! On My
4, 1994, Bowran filed an application with the Gty of Hagerstown to
rezone the property from R3 (H gh Density Residential) to C2
(Commercial) in order to facilitate the placenent of a Sheetz
conveni ence store on the property. Bowran based its request that

the property be rezoned on the assertion that there had been a

! For purposes of this opinion, all references to property
shall be to this property, unless otherw se noted.



change in the nei ghborhood since the | ast zoning designation or, in
the alternative, that the zoning agency nade a mstake in that |ast
desi gnation

The Hagerstown Departnment of Planning (HDP) gathered the
assessnments of the appropriate city and county departnents
regardi ng Bowran's request and conducted a public review neeting on
July 13, 1994. Anmong other opinions, the HDP stated that it
believed there was insufficient evidence of either m stake in the
original zoning or a change in the character of the nei ghborhood
such that a rezoning was warrant ed.

On Septenber 27, 1994, the Council convened a public hearing
to discuss the rezoning request. Bowran again argued that there
had been a change in the nei ghborhood and a m stake in the original
zoni ng desi gnati on. Moser opposed the rezoning request, stating
that his property, on which sits an American Conveni ence Store, is
| ocated only 1200 feet south of the Bowran property, and that the
proposed rezoni ng woul d negatively influence himby causing a sharp
increase in traffic congestion.

After considering all the evidence, including the HDP report,
the Council concurred with Bowran and passed the rezoning
ordi nance. The Council stated that there "was, in fact, a change
of the character of the neighborhood." As exanples of this change
in the neighborhood, the Council nentioned road upgrades, prior
rezoni ngs, new and nodified infrastructures, and new commercia

devel opment since the previous rezoning.



Moser filed a Petition for Judicial Review to the circuit
court contending, inter alia, that there had been no substanti al
change in the neighborhood and that the rezoning would be
detrinental to the public interest. The circuit court found that
t he changes cited by the Council "anount[ed] to nothing," and that
the rezoning would be detrinental to the public interest. As a
result, the circuit court found that the Council's decision to
rezone was invalid, as its determnation that there had been a
substantial change in the nei ghborhood was erroneous and not fairly
debat abl e. Bowman subsequently filed the instant appeal.

Di scussi on
l.

Bowran argues that Mser did not have standing to chall enge
the rezoning order in the circuit court, therefore, the circuit
court's findings in this case should be vacated. Mser counters
that he did have standing to contest the rezoning, and the circuit
court's reversal was appropriate.

Md. Rule 8-131(a) nakes clear that

[o]rdinarily, the appellate court wll not
decide any other issue unless it plainly
appears by the record to have been raised in
or decided by the trial court, but the Court
may decide such an issue if necessary or
desirable to guide the trial court or to avoid
t he expense and del ay of anot her appeal.
MI. Rule 8-131(a). In limted circunstances, the appellate court

may rule on issues not raised at trial. State v. Bell, 334 M.

178, 188 (1994). The decision on when to review an issue not



raised at trial, however, is within the discretion of the appellate
court. Davis v. Dipino, 337 MI. 642, 648 (1995).

Bowran admts that the question of standing was not raised in
the circuit court. After examnation of the record, we choose not
to exercise our discretion and decline to review the issue of
Moser's standing to contest the rezoning.

.

Appel | ant asserts that the circuit court exceeded the scope of
its authority by substituting its own judgnent for that of the
Council and finding that the Council's conclusion that there had
been a change in the nei ghborhood was erroneous and not fairly
debatable. Mser maintains that the circuit court did not err by
maki ng this finding.

In zoning matters, the zoning agency is considered to be the
expert in the assessnment of the evidence, not the court. Colao v.
County Council of Prince George's County, 109 M. App. 431, 458
(1996). This is based on the theory that zoning matters are
essentially legislative functions. Wite v. Spring, 109 M. App.
692, 699 (1996). The circuit court, therefore, may not substitute
its judgnment for that of the legislative agency if the issue is
rendered fairly debatable. Colao, 109 Mi. App. at 458; Wite, 109
Mi. App. at 700. An issue is fairly debatable if it is supported
by substantial evidence, such that a reasonable m nd m ght accept
as adequate to support a conclusion, even if there is substanti al

evidence to the contrary. See Enviro-G o Technol ogies .



Bockel mann, 88 MJ. App. 323, 335, cert. denied, 325 Mi. 94 (1991).

In its Opinion and Findings of Fact, the Council found that
there had been changes in the character of the neighborhood
surroundi ng the property "of such a substantial change that they
justify the rezoning to the G2 (Comercial) zoning." The Council
cited several facts as the basis for this finding, nentioning
inter alia, rezonings, road upgrades, and new or nodified
infrastructure.

The circuit court focused its analysis on the question of
whet her the Council had legally sufficient evidence before it to
justify a finding of substantial change in character. The first
change recogni zed by the Council that the circuit court chose to
di scuss was the rezoning of the area south and sout hwest of the
subj ect property. The circuit court characterized this change as
a "paper change" and stated that "[t]he nere providing of a new
zoni ng desi gnation does not in and of itself constitute change of
a substantial character."

The <circuit court also discounted the intersection and
i nterstate upgrades as evidence of change. The circuit court gave
the same reason for rejecting this evidence as it did when
rejecting the rezoning of the neighboring property, that, in and of
t hensel ves, the upgrades did not anmount to substantial change.

Anot her change relied on by the Council was the extension of
wat er and sewer lines to the subject property. The circuit court

conceded that evidence of this type may be considered as cunul ative



evi dence of a change in character. It went on, however, to find
t hat extensions of sewer and water lines, in and of thenselves, are
not sufficient to justify a finding of a substantial change in
character.

The «circuit court should have evaluated the changes
cunul atively, determ ning whether the aggregate changes in the
character of the nei ghborhood since the |ast zoning were such as to
make the question fairly debatable. See County Commrs of Howard
County v. Merryman, 222 Md. 314, 321 (1960); cf. Town of Somerset
v. County Council for Mntgonery, 229 M. 42, 48 (1962) (uphol ding
a zoning agency's decision to rezone in which the agency based its
finding on the cunulative changes occurring since the prior
zoni ng) .

This nmethod is consistent with the principle that the circuit
court must consider all of the evidence before the zoning authority
and find that the decision is fairly debatable if it is supported
by substantial evidence in the record taken as a whole. Sedney v.
Ll oyd, 44 Md. App. 633, 637 n.6 (1980). This court confirned this
prem se in Mntgonery County v. Geater Colesville CGtizen Assoc.,
70 Md. App. 374 (1987), in which we stated, "Wether substanti al
evi dence exists to support the decision, either to grant or to deny
the rezoning, may not be determned in isolation; rather the
decision is to be reviewed in light of the zoning schene and the
record as a whole." |d. at 385.

The circuit court in the instant case, however, eval uated each



change individually and stated that, in and of itself, each change
was not sufficient to justify a finding of substantial change in
character of the neighborhood. The circuit court artificially
i solated the changes relied on by the Council, then stated that,
taken in isolation, each change was not sufficient to justify the
Counci | 's finding.

The Council, on the other hand, considered these and other
pertinent facts in concert. Taken in their totality, the facts
exam ned by the Council support the proposition that there had been
subst anti al change. When we consider the cunmul ative effect of
t hese changes, and the record on the whole, it is clear that the
Council had sufficient evidence before it on which to base its
finding that there had been a substantial change in the character
of the nei ghborhood surroundi ng the subject property.

The fairly debatable standard gives great deference to the
adm ni strative agency and prevents overturning an adm nistrative
deci sion absent arbitrary and capricious action. In this case, the
circuit court did not afford the Council the proper deference and
substituted its own judgnment for that of the Council. The reversal
of the rezoning of the subject property based on the |ack of
substanti al change was, therefore, error.

[T,

Bowran insists that the circuit court erred when it concl uded

that the projected traffic conditions resulting fromthe proposed

rezoning would be detrinmental to the public interest. Moser



counters that the evidence supports the circuit court's finding
that this rezoning would be detrinmental to the public interest.

An applicant requesting a rezoning of an area has the burden
of proving to the zoning agency that his or her proposed use would
not be a real detrinment to the public interest. See Harford County
v. Preston, 322 M. 493, 498 (1991). If the evidence makes the
guestion of harmor disturbance fairly debatable, then the question
is one for the zoning agency to decide. |d. at 499. As previously
di scussed, fairly debatable review requires that the circuit court
defer to a finding of this nature unless the zoning agency acted
arbitrarily and capriciously. Colao, 109 M. App. at 459; Enviro-
G o Technol ogi es, 88 MI. App. at 335.

In the instant case, both sides presented evidence. Bowman
offered, inter alia, experts who stated that the traffic would not
be significantly adversely affected by the rezoning and the report
by the State H ghway Admnistration that it had no objection to the
rezoni ng application. Moser presented contradictory evidence,
including testinony by various lay w tnesses that the proposed
rezoni ng woul d have disastrous traffic consequences. The Council's
task was to evaluate this evidence and make a factual decision
The Council fulfilled this function, and decided to rezone the
property.

The circuit court discounted the Council's finding and instead
gave credence to the testinony proffered by Moser. This was

i nproper. The circuit court cannot reject the Council's finding



-10-

sinmply because it disagreed with the Council's interpretation of
t he evidence. The circuit court is only allowed to disturb a
rezoning agency's finding if that finding was arbitrary,
capricious, and not based on substantial evidence. The presence of
substantial evidence in support of both positions, as is evident in
the instant case, neans that the issue is fairly debatable. The
circuit court, therefore, erred by inposing its own judgnent in
pl ace of that of the Council to make the finding that the projected
rezoning would be detrinental to the public interest.
V.

In the alternative, Bowran maintains that the rezoning was
justified as substantial evidence denonstrates a "m stake" or
"error" in Hagerstown's conprehensive zoning of the property in
1977. Earlier, we held that the circuit court erred in its
findings as to substantial change and detrinent to the public
interest. In light of those hol dings, we now decline to rule on
the nerits of Bowman's alternative argunent for relief.

V.

Moser has noved to strike Bowran's reply brief based on
Bowran's filing the brief one day late. 1In view of the fact that
the late filing did not cause any inconvenience to the Court or the

parties, we exercise our discretion to deny this notion.

JUDGMVENT REVERSED

COSTS TO BE PAI D BY APPELLEE



