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This case has its origin in an accident that occurred on a
two-1 ane highway in Garrett County, Maryland, on Novenber 11, 1999,
at approximately 5:50 p.m One of the vehicles involved in the
acci dent was a 1994 Dodge van driven by Francis Resh (“M. Resh”).
At the tinme of the accident, the front-seat passenger in the van
was Howard Di |l sworth; the backseat passenger was M. Resh’s wife,
Josephi ne Resh, who is also the daughter of M. Dillsworth.

The acci dent happened when the van driven by M. Resh struck
a skidloader (also referred to in the testinony as a “Bobcat”)
operated by Carlton Bowser. M. Resh was only slightly injured in
the accident, but his wife, M. Dllswrth, and M. Bowser all
suffered nore serious injuries.

Approxi mately four nonths after the accident, M. Dllsworth
di ed. Thereafter, Josephine Resh was appointed as the personal
representative of his estate.

On February 14, 2002, Ms. Resh, individually, filed a
negli gence suit against M. Bowser inthe Circuit Court for Garrett
County. She alleged that the Novenber 11, 1999, accident was the
exclusive fault of M. Bowser. Included in the conplaint was a
count alleging loss of consortium which was brought by M. and
Ms. Resh jointly. Additionally, Ms. Resh, as personal
representative of her father’'s estate, brought a suvivorship action

and, in her individual capacity, a wongful death clai magai nst M.



Bowser.! M. Bowser filed an answer to the conplaint, along with
a counterclaim He named as counter-defendants M. and Ms. Resh,
individually, and Ms. Resh, in her capacity as personal
representative of the estate of M. Dillsworth. In the counter
claim M. Bowser asserted that M. Resh’s negligence caused the
accident, and his negligence was inputable to both M. Dillsworth
and Ms. Resh, because at the tinme of the accident M. Resh was
acting as the agent for both. Count er-cl ai mant al so cont ended
t hat Josephi ne Resh was |iable for her husband’ s negligence due to
the fact that she was the owner of the van. In addition to seeking
damages for his personal injury, M. Bowser asked for contribution
and/or indemity for all clains nade by the plaintiffs in the
original action.

M. Bowser |ater settled with the Reshes’ insurer his claim
for personal injury arising out of the accident. In connection
with that settlenment, M. Bowser signed, on Septenber 29, 2003, a
rel ease. Subsequently, a stipulation of dismssal was filed as to
M. Bowser’'s bodily injury claim

On January 14, 2005, M. Bowser filed an anmended counterclaim
for indemmity and/or contribution. |In addition to the allegations
set forth in the original counterclaim M. Bowser alleged in the
amended counterclaim that Ms. Resh negligently entrusted the
operation of her vehicle to her husband and that her negligence in

doing so, conbined with the negligence of M. Resh, caused or

' An amended conplaint was filed in June 2002, but there were no changes in
that conplaint that are material to any issue raised in this appeal.
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contributed to the accident. He also alleged that Ms. Resh was
t he agent and/or “enployee” of M. Dillsworth at the tine of the
acci dent and that her own negligence in entrusting the Dodge van to
her husband was inmputable to M. Dillsworth.

On May 27, 2005, which was al nobst a year and one-half after
the rel ease was signed, M. and Ms. Resh filed what they called a
“Mdtion to Di smi ss Carl ton Bowser’ s Counter-Claim for
I ndemmi fication and/or Contribution.” Despite the title of the
notion, it was, in legal effect, a notion for summary judgnent as
to all clainms nmade in the counterclaimbecause it relied upon a
docunent not attached to M. Bowser’s counterclaim i.e., the
rel ease signed on Septenber 29, 2003. The rel ease was relied upon
by the Reshes, despite the fact that neither of them had
specifically pleaded that defense as they were required to do
pursuant to Maryland Rule 2-323(g)(12).

On June 20, 2005, the trial judge granted the Reshes’ notion
to dismiss the counterclaim for i ndemmi fication and/or
contribution. Three days after the counterclai mwas di sm ssed, on
June 23, 2005, a jury trial comenced. The parties stipulated at
trial that the jury would be required only to answer questions
concerning liability.

The jurors were asked to answer six questions on a special
verdi ct sheet. The questions propounded, and the jurors’ answers
to those questions, were as follows:

1. Do you find that Carlton E Bowser,
Jr., was negligent and that his negligence was



a proximate cause of the accident on
Novenber 11, 19997

_____/ __Yes _ No
2. Do you find that Francis Resh was

negligent and that his negligence was a cause
of the accident on Novenber 11, 19997

v Yes No
3. Do you find that Francis Resh was the
agent of Josephine |I. Resh?
Yes v/ No

4. Do you find that Francis Resh was the
agent or enployee of Elner Dillsworth?

Yes v No

5. Do you find Josephine |I. Resh was the
agent of Elmer Dillsworth?

Yes v/ No
6. Do you find that Josephine |I. Resh
was t he sol e owner and an occupant of the Resh
vehi cl e such that she had the right to control
the operation of her vehicle even though she
was not actually driving it?
Yes v No
M. Bowser filed a notion for judgnment notw thstanding the
verdict and/or a newtrial, which was denied. He then filed this

appeal 2 in which he rai ses seven questions, viz.:

> Afiter the appeal was filed, the parties stipulated as foll ows:
STI PULATI ON AND AGREEMENT

The parties, by counsel, hereby confirmand menorialize
their agreenent, previously referred toin the record, and
acknowl edged by the June 3, 2005 order of the Honorable
James S. Sherbin, that this case was to be and was tried

on issues pertaining to liability only, the parties
previously having resolved all issues of danmages by
agreenment .

(continued...)



1. Did the trial court err when it denied
Bowser’'s notion for partial judgnent
concerning the issues of agency and
i nput ed negl i gence?

2. Did the lower court err when it denied
Bowser’s notion for partial sunmary
j udgnment concerning the issues of agency
and i nputed negligence?

3. Didthe trial judge err when he refused to
instruct the jury concerning the issue of
negl i gent entrustnent?

4., Didthe trial court err when it refused to
instruct the jury concerning the defense
of assunption of risk?

5. Did the lower court err when it disni ssed
Bowser’s counterclaimfor indemification
and/ or contri bution?

6. Didthe trial court err when it referred
toinjuries while instructing the jury and
thereby invit[{e] the jury to consider
injuries contrary to the court’s prior in
limine ruling that the jury was not to
consider injuries?

7. Did the trial court err when it denied

Bowser’ s mot i on for j udgment
notwi t hst andi ng the verdict and/or for new
trial?

I. FACTS DEVELOPED AT TRIAL

A. The Happening of the Accident

The subject accident occurred on Underwood Road near M.
Bowser’s residence in Garrett County. At the tinme of the accident,

M. Resh was driving with his | owbeam headlights on, and it was

’(...continued)
Accordingly, the parties also stipulate and agree that
the appeal noted by Defendant Bowser in these proceedi ngs
is an appeal froma final judgnent.
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either dark (M. Bowser’s testinony) or “getting dark” (M. Resh’s
testinmony). Underwood Road is a two-|ane hi ghway, and the Reshes’
vehi cl e was proceedi ng sout hbound in the right |ane of that road.

M. Resh, who was sixty years old at the tinme of the accident,
was very famliar with Underwood Road, having driven it regularly
for many years. About 300 feet north of the scene of the accident,
the 1994 van driven by M. Resh passed M. Bowser’s farnmouse.

Meanwhi | e, on the evening of the accident, M. Bowser, aged
si xty-nine, had used his skidloader to carry a | oad of firewod to
hi s house. After dunping the firewod, M. Bowser drove to the end
of his driveway, |ooked north on Underwbod Road, saw no oncom ng
vehi cl es, and proceeded to turn right onto the roadway. He then
proceeded sout hbound on Underwood Road at a speed of no greater
than six mles per hour. He intended to travel southbound for
about 300 feet, then to turn right and park the skidloader in his
bar n.

M. Bowser ordinarily did not drive the skidl oader on public
roads at night, and the vehicle was not |icensed to be operated on
public roadways. There were no taillights or reflectors on the
ski dl oader, nor was the vehicle equipped wth the required “Slow
Movi ng Vehicle” enblem on the rear. The vehicle was, however,
equi pped with two white hal ogen Iights on the front and one on the
rear. The three lights were activated at all tines here rel evant.

A short distance past M. Bowser’s house, M. Resh saw the
ski dl oader in the roadway, hit his brakes, and swerved, but the

van, nevertheless, collided with the nmuch slower noving vehicle.
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| medi ately before inpact, but after M. Resh had seen the
ski dl oader, Ms. Resh hollered fromthe backseat, “Watch out.”

B. Testimony Regarding Ownership of the 1994 Van

At the tinme of the accident, the Reshes had been married for
approximately thirty-seven years. The 1994 van was titled in Ms.
Resh’s nane alone. Inregard to the ownership of the vehicle, Ms.
Resh’s testinony was as foll ows:

Q [ ATTORNEY FOR THE RESHES]: The van that
was being - that was owned by you and your
husband, |eading up to Novenber 11, 1999, do
you know whose nane that van was titled in?

A Yes, ny nane, Josephine Resh

Q Ckay. Do you know why that van was
pl aced in your name?

A Vel |, yes, because | went and got it,
and it was ny, you know, our vehicle, but |
went and got it in ny nane.

Q Ckay. Was there any particul ar reason
why your husband’ s nanme wasn’t placed on that
vehi cl e?

A No. Because everything is 50/50. W
just —it’s his and it’s m ne.

Q Okay. So how did you consider that
van in terms of ownership, from your
perspective?

A Wll, it was in nmy nane, but | never
t hought about that; didn't amount to — the
nane didn’'t anount to nothing, because we
share everything, always did that, 50/50.
It’s not mine;, it’s not his.

Q Did you ever attenpt to control or
attenpt to assert control in regard to the
usage of that van?

A No, | never, never did.



(Def ense counsel did not cross-examne Ms. Resh on this or
any ot her subject.)
M. Resh testified:

Q [ ATTORNEY FOR THE RESHES] : Let ne ask
you a few questions about the vehicle that you
were driving. Wat kind of vehicle was it?

A It was a ‘94 Dodge Van, nulti-van
Q Whose vehicle was that?

A vwell, when we buy a car we —
everything’ s 50/50. So, | don’t knowif | had
her nane on it or if she had ny name on it for
sure, but the insurance conpany —both of our
nanes i s on the insurance.

Q Well, I’mnot asking about that. |I'm
asking about, um if it would be shown,
t hrough evi dence, that the vehicle was titled
in your wife s name?

A: It could have. Yes.

Q kay. Wuld —at the tine of the
accident, did you know that to be the case?

A No, | didn't.

Q Okay. And how was that vehicle used
in terns of, you know, how it may have been
shared between you and your wife?

A VWhen she wanted it, she drove it, and
when | wanted it, | drove it.

Q When you wanted it, would you have to
ask her for permssion to use it?

A No.

Q When you were driving together, who
woul d drive?

A [ drove nost of the ting, and
soneti nes she woul d dri ve.



C. Evidence Concerning Agency

On Novenber 11, 1999, M. Resh, acconpani ed by his wfe, drove
M. Dillswrth to a hospital in Cunberland, where M. D llsworth
underwent out-patient surgery for col on cancer. The threesone then
| eft the hospital and headed toward Accident, Maryland, where the
Reshes |ived. On the way hone, they stopped at a fast food
restaurant in LavVale, Maryland, to get some food. M. Resh then
drove to his home so that he could pick up sone insulin that he
needed for his diabetes and al so so that he coul d pick up a bl anket
and pillow for his wfe.

After about a fifteen-mnute |ayover, the Reshes and M.
Dillswrth then got back in the van with the intent of driving to
M. Dillsworth's home and staying overnight. The Reshes planned
to leave from M. Dillsworth's home the next norning and to take
M. Dillswrth to his doctor’s office for a post-surgery
consul tati on. Waile driving to M. Dillswrth s hone, M. Resh
stopped at a drugstore so that his wife could purchase sone
nmedi cation that M. Dillsworth needed. Their trip then resuned,
but a short time later the Resh vehicle was involved in the
accident with M. Bowser.

D. Mr. Resh’s Health and Driving History

Prior to the accident, M. Resh had suffered fromdi abetes for
about thirty years. He was insulin dependent and was required to
take insulin once every norning and once every evening.

Prior to the accident, M. Resh had experienced bleeding
behind the eyes (diabetic retinopathy), and he had undergone
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sever al

opht hal nol ogist, at all tinmes here pertinent, was Dr.

Powel I .

evi dence,

surgeries to deal wth that problem H s

Dr.

regul ar

St even

Powel | s nmedical records, which were adnmitted into

showed t he foll ow ng:

March 27, 1995: Dr. Powell noted that M.
Resh was a di abetic, that at tinmes his sugar
| evel s exceeded 500, that he experienced
burni ng and wat eri ng of his eyes and, during
a period of tw to three years, had
difficulty holding his eyes open.

May 24, 1995: M. Resh previously had
cataracts renoved but wondered why he stil
could not see better. Dr. Powell explained
that the problem was caused by diabetes.

February 2, 1996: M. Resh conpl ai ned t hat
obj ects seened snaller and brighter.

August 27, 1996: M. Resh conpl ai ned t hat
his vision was getting blurry and that
i mages | ooked snal | er.

May 9, 1997: M. Resh conplained that his
vi sion gets foggy.

August 22, 1997: M. Resh conpl ai ned that
his vision was getting di mrer.

Decenber 12, 1997: In Dr. Powell’s notes,
under the heading “Di agnostic or Treatnent
Plan/ Options,” the words “avoid night
driving” appear. Al so, an exam ni ng
physi ci an at Sacred Heart Hospital felt that
the blood vessels in M. Resh’s eyes were
bl eedi ng and that they needed to be checked
ri ght away.

February 13, 1998: A note says: “doO

[conplains of] VA [visual acuity] not very
good.”

Sept enber 25, 1998: M. Resh’s visual
acuity continued to fluctuate.

August 24, 1999: M. Resh continued to
conplain of watering and burning in his
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eyes. H's visual acuity continued to
fluctuate.

» Septenber 28, 1999: M. Resh conplained to
Dr. Powel |l that he coul d not nmake things out
at a distance during a period of two or
three years and that this had gotten worse

| at el y. Hs vision was tested and was
recorded as 20/60 in one eye and 20/80 in
t he ot her.

At the tine of M. Resh’s adm ssion to Garrett County Menori al
Hospital shortly after being struck with an air bag in the subject
acci dent, a physical assessnent indicated that he conpl ai ned of
blurred vision. Wile at the hospital, he was given his second
dose of insulin for that day.

M. Resh testified that nost of the information in his chart
was given to Dr. Powell’s secretary. He recalled that when he did
conplain to Dr. Powell about blurriness he was referring to blurry
vi si on when he | ooked at “real fine neasurenments on arule[r].” He
acknow edged that in August of 1997 he told Dr. Powell that “his
vision was getting dimer,” but then Dr. Powell changed the
prescription for his glasses and his vision inproved. M. Resh
further testified that his vision would fluctuate wth his bl ood
sugar. Wen his bl ood sugar “was up,” he “could see,” but when it
went too low, his vision would becone blurry. He also admtted
telling Dr. Powell that he could not see things at a distance and
that the problem was worse |ately; he said, however, that he was
referring to his inability to “read a rule[r].” He testified that

he could clearly see things at a di stance, such as birds on a power
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l'ine, which he could see at a distance of three- or four-hundred
feet.

In regard to the evening of the accident, M. Resh testified
that he was experiencing no vision problens. He said that,
i medi ately after the air bag was depl oyed upon inpact of the van
wi th the skidl oader, he was gasping for air and m ght have been
knocked unconsci ous. He al so said that being struck by the air bag
m ght have caused his blurry vision.

M. Resh had been, at the tine of the accident, a |licensed
driver in Maryland for over thirty-five years. He had no
restrictions on his |license and deni ed he had never been advi sed by
Dr. Powell to avoid driving at night.

Ms. Resh acknow edged t hat she acconpani ed her husband duri ng
his visits to Dr. Powell’s office. She also went into the
examining room with her husband and was present during all
di scussi ons between Dr. Powel | and her husband. She testified that
Dr. Powel |l had never told her husband to avoid night driving. Ms.
Resh al so testified that her husband frequently drove at night and
that, prior to the subject accident, he had never been involved in
any ot her vehi cul ar accidents. Moreover, his Maryland |icense had
never been suspended or revoked.

Dr. Thomas R Friberg, a board certified ophthal nol ogi st,
testified on behalf of M. Bowser. He reviewed deposition
testinmony of M. Resh, along with M. Resh’s nedical records. He
testified, to a reasonable degree of nedical certainty, that M.

Resh suffered from diabetic retinopathy, which affects visual
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acuity, the ability to observe objects at a distance, the ability
to perceive light, as well as the ability to see at night. 1In his
opi nion, but for the existence of M. Resh’s visual inpairnment, he
woul d have been able to see the Bowser vehicle in sufficient tine
to avoid the accident. According to Dr. Friberg s testinony, M.
Resh’s vision, at the tinme of accident, with glasses, was 20/60 in

one eye and 20/80 in the other.

II. ANALYSIS

First Issue Presented

M. Bowser contends that the trial court erred when, after al

t he evi dence had been presented, it denied his notion for partial
j udgnent on the issues of agency and inputed negligence. In this
regard, he clainms: (1) M. Resh’s negligence should, as a matter
of law, have been inputed to Ms. Resh; (2) M. Resh, as a matter
of law, was the agent of Ms. Resh; (3) M. Resh, as a matter of
law, was the agent of M. Dillsworth; and (4) Ms. Resh was al so
the agent of M. Dillsworth and therefore her inputed negligence
should be attributed to M. Dillsworth.

A. Imputed Negligence

I N Mackey v. Dorsey, 104 M. App. 250, 262-63 (1995), Judge
Al pert, speaking for this Court, said:

Appellants . . . rely on the theory, not
entirely different from their agency theory,
that Cooper’s negligence may be inputed to
Dor sey. In a leading case on inputed
negli gence, Smith v. Branscome, 251 Ml. 582,
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505 . . . (1968), the Court of Appeals
sunmari zed this theory as foll ows:

[Under Mryland tort law, an owner
because of his presuned control over his
car when present though not physically
handl i ng the wheel, may be held Iiable in
the event of a collision, to the sane
extent as if he were manually controlling

or operating the vehicle. |In such a case
the negligence of the driver is said to
be inputed to the owner. However, an

agency relationship is not necessary to
be shown, for the failure of the owner
who is present, to exercise his presuned
control makes himliable.

(quoting Gray v. Citizens Casualty Co., 286
F.2d 625, 627 (4th Gr. 1960)) (citations
omtted).

The driver’s negligence is inputed to the
owner on the basis that “the owner-passenger
retains his right to control the novenents of

the vehicle.” Nationwide Mutual Ins. Co. V.
Stroh, 314 M. 176, 181 . . . (1988). In
Powers v. State, 178 Md. 23, 28 . . . (1940),

the Court stated:

It is well established that the owner of
an automobile, who is riding init while
driven by another, is not relieved of
responsibility because he i's not
personal ly at the wheel, when he tacitly
assents to the manner in which it is
driven. . . . If the car is negligently
operated, it is presuned that the owner
consented to the negligence.

(Footnote onmtted.)

The Court of Appeals, in Nationwide Mut. Ins. Co.

314 M.

176 (1988), said:

[ Where an autonobil e owner-passenger grants
perm ssion to another to drive his car, and
the perm ssive operator drives negligently,
the owner has presunptively consented to the
negl i gence, whi ch beconmes inputed to him The
i mputation is made based upon the theory that

14
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the owner-passenger retains his right to
control the novenents  of the vehicle.
Conversely, rebuttal of the presunption of
right to control precludes inputation of
negl i gence.
Id. at 181
In Stroh, the Court held that the negligence of the husband,
as the driver and co-owner of the vehicle involved in the accident,
could not be inputed to his wife, a co-owner/passenger, so as to
bar the wife from recovering for injuries caused in a collision
bet ween the vehicle driven by her husband, and another driven by a
third party. 1d. at 182-85.
The Stroh Court explained its rationale as foll ows:
In Pavios v. Albuquerque, 82 N W 759,
487 P.2d 187, 193 (1971), the New Mexi co Court
of Appeals drew a pertinent distinction
bet ween t he sol e- owner and cO- owner
situations:

Were a non-owner is driving, and the

owner is present in the car, a
presunption exists that the driver is the
agent of the owner. [CGtation]. Thi s

presunption is based on the theory that
the owner, present in the car, has the
right to control the driver. [CGtation].
No such theory is applicable where one
co-owner is driving and the other co-
owner is a passenger. It is inapplicable
because the co-owners are equal in status
and ownership; the co-ownership refutes
agency. [Citation]. Since, as between
co-owners, presence is an insufficient
basis for a presunption of agency, we do
not reach the reality of a “right to
control” a car speedi ng down the hi ghway.

Finally, in Kalechman v. Drew Auto.
Rental, Inc., 33 N. Y.2d 397, 353 N. Y. S. 2d 414,
416, 308 N.E.2d 886, 888 (1973), the New York
Court of Appeal s, before abandoni ng al t oget her
the doctrine of inputed negligence, described
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the rule as follows: “The driver’s negligence
will be inputed to the passenger to defeat his
action whenever the passenger has the
exclusive authority to control the operation
of the vehicle. . . .” Significantly, the New
York Court limted the doctrine to only those
i nstances where the passenger has exclusive
authority over the vehicle' s operation. |[n a
co-owner situation, such as existed between
Richard and Ellen Stroh, the passenger, at
nost, enj oys a non-exclusive, mutual authority
to control the vehicle's operation, and
consequently, application of the doctrine of
i nputed neqgligence is sinply inapt.

* * %

Moreover, inputation of negligence to
Ellen Stroh would not further the primary
policy aim wundergirding the doctrine of
| nput ed negl i gence, nanely, that of |ocating a
“deep pocket” to provide recovery to an
innocent victim of another’s negligence.
Instead, inmputing Richard Stroh’s negligence
to his wife, as Nati onwi de beseeches us to do,
the victimof the negligence of a third-party
tortfeasor, would be wunjustly barred from
recovery. As the court stated in LaMonte v.
DeDiego, 274 So.2d 254 (Fla. 1973): “it is
important to distinguish cases in which the
liability of an owner or co-owner is in issue
fromthose in which that owner seeks recovery
from a negligent party.” (Emphasis in
original).

Id. at 183-85 (enphasi s added).

The question then becones was there evidence from which a
rational jury could find that the 1994 van driven by M. Resh was
co-owned by M. and Ms. Resh. |If that question is answered in the
affirmative, M. Bowser’s notion for judgnent as to inputed
negl i gence shoul d have been deni ed based on Stroh because there can

be no inputed negligence between co-owners.
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It is true, of course, that the undi sputed evidence was that
the 1994 van was titled in Ms. Resh’s nane alone. But this fact
is not determ native as to ownership. As the Court of Appeals said
In Liberty Mut. Ins. Co. v. Am. Auto. Ins., 220 Md. 497 (1959):

This Court, and a mgjority of those of other
jurisdictions, have rejected [the contention
made by Liberty Miutual] by holding that title
registration nerely raises a presunption of
owner shi p, which, not being conclusive, is
rebuttabl e by evidence to the contrary if such

is produced. It is, therefore, clearly a
guestion for the trier of the facts to deci de.

Id. at 500 (citations omtted).

In the case sub judice, there was testinony, if believed, that
despite the registration of the vehicle, M. and Ms. Resh were, in
fact, joint owners. See testinony of M. and Ms. Resh, reviewed
in Part 1B, supra. Therefore, the trial judge did not err in
denying M. Bowser’s notion for partial judgnment as to the i ssue of

i mput ed negl i gence.?

B. Agency

® Even if the appellees had failed to produce sufficient evidence to support
a finding that the vehicle was jointly owned, the trial judge would still not have
erred by denying M. Bowser’s nmotion for partial judgnent as to the i ssue of inputed
negl i gence. The doctrine of inputed negligence is based on the presunption that the
owner has a right to control the operator of a vehicle. Nationwide v. Stroh, 314
Md. at 181. That presunption is a rebuttable one. williams v. Wheeler, 252 Ml. 75,
85 (1969). Moreover, “the weight of the presunption is mninml, and while normally,

it will be a jury question whether the owner has rebutted the presunption, in a
proper case, the presunption may be rebutted as a matter of law.” Stroh, 314 M.
at 181. Here, at a mnimum a jury issue was presented as to whether the

presunption that Ms. Resh had the right to control her husband had been rebutted.
Taki ng the evidence in the |ight nmost favorable to the Reshes, the jury could have
found that Ms. Resh had relinquished her right to control the driver.
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The case of Faith v. Keefer, 127 M. App. 706 (1999), is
di spositive on the agency issue. Tinothy Keefer was i nvolved in an
acci dent when driving a notor vehicl e co-owned by Rebecca and Henry
Faith. 1d. at 713. Keefer drove the notor vehicle off the roadway
and struck a utility pole, killing his passenger, Rebecca Faith
(“Ms. Faith”). 1d. In Faith, Judge Hol | ander, speaking for this
Court, said:

Appel | ant s [ i ncl udi ng M s. Faith's
husband] contend that, even if the Answers [to
I nterrogatories] were properly considered, the
| ower court erred in granting sunmary judgnent
based on principles of agency, because the
evi dence was not sufficient to establish, as a
matter of law, a principal-agent relationship
bet ween Rebecca and Keefer. Appel | ant's
essentially claimthat the trial court erred
because it based its decision on appellee's
sel f-serving, uncorroborated assertion in the
Answers that, when he and the decedent “were
| eavi ng Shoenagl es [she] took the keys to her
vehicle, threw them on the ground and told
[ appel | ee], ‘You drive, you' re driving hone.’”
Appel  ants nai ntain that there was no evi dence
fromwhich the court could infer that Rebecca
retained direction, supervision, and control
over Keef er to establ i sh an agency
relationship as a matter of |aw.

Relying on Slutter v. Homer, 244 M. 131,
139 . . . (1966), appellee [Keefer] posits
that an agency relationship existed, as a
matter of |aw, which defeated appellants’
cl ai s. In determning whether an agency
theory applies, Keefer urges us to consider
“the relationship of the parties and the
nature of the expedition during which the
acci dent occurred.” Appel l ee points to the
undi sputed facts that Rebecca owned the
vehicle and he was driving them to the
boardi ng house [where Rebecca and appellee
lived].

“Agency is the fiduciary relation which
results from the manifestation of consent by
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one person to anot her that the other shall act
on his behalf and subject to his control, and

consent by the other so to act.” Restatenent
(Second) of Agency 8 1 (1958). In Green v. H
& R Block, Inc., 355 Md. 488 . . . (1999), the

Court recognized that “[t]he creation of an
agency relationship ultimtely turns on the
parties’ intentions as mani fested by their
agreenents or actions. Green, 355 M. at 503

: Al t hough an agency rel ationship “can
be created [either] by express agreenent or by
inference from the acts of the agent and

principal,” id., there are several factors
that are relevant to determ ne the existence
of such a relationship. 1d., at 503-04

. These include the agent’s power to
alter the legal relations of the principal,
the agent’s duty to act primarily for the
benefit of the principal, and the principal’s
right to control the agent. Id.; see also
United Capitol Ins. v. Kapiloff, 155 F. 3d 488,
498 (4" Gir. 1998); Schear v. Motel Management
Corp., 61 M. App. 670, 687 . . . (1985);
Rest atenent (Second) of Agency 88§ 12-14
(1958). These factors, however, are “neither
exclusive nor conclusive considerations in
determining the existence of an agency
rel ati onship.” Green, 355 Ml. at 506 .

In Mackey v. Dorsey, 104 M. App. 250,
260 . . . (1995), we said: “[U nder Maryland
|l aw there is a presunption that ‘the negligent
operator of a vehicle is the agent, servant,
or enployee of the owner acting within the
scope of his enpl oynent. This presunption is
a rebuttabl e one, however " (quoting
williams v. Wheeler, 252 M 75 82 . . .
(1969)) (citations omtted). See also Toscano
v. Spriggs, 343 M. 320, 325 . . . (1996);
Rogers v. Frush, 257 M. 233, 244 . .
(1970); cCampfield v. Crowther, 252 Ml. 88, 97
.. . (1969); House v. Jerosimich, 246 M.
747, 750 . . . (1967); pPhillips v. Cook, 239
Md. 215, 222 . . . (1965); State ex rel.
Shipley v. Walker, 230 M. 133, 137 . .
(1962); Hoerr v. Hanline, 219 Ml. 413, 419- 20

(1959).

O particular relevance here, the Court
in Green enphasized that, ordinarily, “the
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guestion of the existence of the agency
relationship is a factual matter and must be
submitted to the jury.” Green, 355 Mi. at 504

: (enphasi s added); P. Flanigan & Sons v.
Childs, 251 M. 646, 653 . . . (1968).
Accordingly, even assumng that appellee
presented legally sufficient evidence of an

agency rel ati onship, whet her an agency
relationship was actually created "“is a
factual matter and nust be submtted to the
jury.” Green, 355 Ml. at 527 . . . . Onthis

basis, we are satisfied that sunmary judgnent
was not warranted.

Id. at 738-40 (enphasi s added).

In the case sub judice, there clearly was a jury issue
presented as to whether M. Resh was acting as Ms. Resh’ s agent.
It was far fromclear whether Ms. Resh had a right to control her
husband’ s acti ons on the night of the accident or whether M. Resh
had a duty to act primarily for Ms. Resh’s benefit. Under such
circunstances, “whether an agency relationship was actually
created” between M. and Ms. Resh was a “factual matter
[that] must be submitted to the jury.” Faith, supra, 127 M. App.
at 740.

In the case at hand, M. Bowser argues that, based on the
undi sputed facts presented at trial, the jury could not have
appropriately found that the presunption of agency had been
rebut t ed. According to appellant, M. Resh was operating Ms.
Resh’s vehicle in the course of transporting Ms. Resh and her
father “to the hospital for pre-arranged nedical care.” This |ast
statenent is untrue. At the tinme of the accident, M. Resh was
driving the van to his father-in-law s house where he and his wfe
and M. Dillsworth planned to stay the night.
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Appel I ant conti nues: “Josephine |I. Resh was benefitted by
Francis E. Resh’s operation of the Resh vehicle as it freed [ Ms.
Resh] to attend to her father’s needs during the trip.” At trial,
there was no testinony that the reason M. Resh drove was to all ow
Ms. Resh to give nedical care to her father. |In fact, there was
no testinony that Ms. Resh did render nedical care to her father
during the trip in question, i.e., thetrip fromthe Resh’s hone in
Acci dent, Maryland, to the scene of the accident.

Appel l ant also clains that Ms. Resh’s “deposition testinony
made it clear that she was in charge of the trip and that [M.
Resh] could only have been acting for her benefit and for the
benefit of [M. Dillswth].” The deposition testinony that was
read into evidence at trial sinply does not support the foregoing
assertion.

Appel I ant al so contends that his notion for partial judgnent
shoul d have been granted as to his claimthat M. Resh was acti ng,
at the tine of the accident, as the agent of M. Dillsworth “within
the scope of his agency.” According to appellant,

[a]ll aspects of the trip fromGarrett County
to Sacred Heart Hospital, from Sacred Heart
Hospital to the [place where they stopped to
eat], from [the place where they stopped to
eat] to the Dill[s]worth hone, from the
DilI[s]worth home to the [drugstore where
nmedi cine was purchased], and from [the
drugstore] back to the DillI[s]wrth hone were
undertaken for the benefit of [M. Dillsworth]
.. . as well as for the benefit of [Ms.

Resh] .

There was no evidence that the trip was taken for the benefit

of Ms. Resh. The trip did benefit M. Dillsworth, but that fact,
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standing alone, does not necessarily show that an agency
rel ati onship existed between M. Dillswrth and the driver of the
vehicl e because the evidence was, at a mninum unclear as to
whet her M. Resh ever consented to a principal -agency rel ati onship
with his father-in-law. See Green v. H & R Block, 355 M. 488, 506
(1999) (for an agency relationship to exist, it nmust be shown that
bot h t he principal and agent consented to the establishnment of such
a rel ationship).

Here, taking the evidence in the |ight nost favorable to the
plaintiffs, M. Dillsworth did not have a right to control his son-
in-law, nor did he ever even attenpt to exercise such a right, and
M. Dillswrth never assented to establishment of such a
rel ati onship. The sanme can be said as to appellant’s contention
that, as a matter of law, Ms. Resh was the agent of her father
M. Dllsworth. Taking the evidence in the |light nost favorable to
t he appel | ees, the evidence supported a finding that Ms. Resh and
her husband, at the tine of the accident, were sinply hel ping out
a sick relative, and none of the plaintiffs consented to the
establishment of a principal-agent relationship. Therefore, the
trial judge did not err in denying appellant’s notion for partia
judgnent as to any of the agency or inputed negligence theories put

forth by appellant.
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III.

Appel I ant contends that the notions court erred when, prior to
trial, it denied his notion for partial sunmmary judgnent on the
i ssues of agency and i nputed negligence.

In Metropolitan Mortgage Fund, Inc. v. Basiliko, 288 M. 25,
29 (1980), the Court hel d:

[We now hold that a denial (as distinguished
froma grant) of a sunmary judgnment notion, as
wel | as foregoing the ruling on such a notion
either tenporarily until | at er in the
proceedi ngs or for resolution by trial of the
general issue, involves not only pure |egal
guestions but also an exercise of discretion
as to whet her the decision should be postponed

until it can be supported by a conplete
factual record; and we further hold that on
appeal , absent clear abuse . . ., the manner

in which this discretionis exercised will not
be di sturbed.

More recently in Mathis v. Hargrove, 166 M. App. 286, 304
(2005), Judge Davis, speaking for this Court, said that “ordinarily
no party is entitled to summary judgnent as a matter of law.” The
only exception to this rule is if the notion for summary judgnment
is based on a pure issue of |aw such as the expiration of the
statute of limtation. Id

When the court, prior to trial, denied appellant’s notion for
sumary judgnent, it was not presented with a pure question of | aw.
Therefore, based on the | egal principles set forth in Metropolitan
Mortgage and Mathis, the circuit court did not commt reversible
error when it denied appellant’s notion for partial sunmary

j udgment .
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IVv. ISSUE 3

Despite the fact that the uncontradicted testinony in this
case showed that M. Resh was a |licensed driver at the tinme of the
accident and had no restrictions on his driver’s license, M.
Bowser contends that a jury question was presented as to whether
Ms. Resh negligently entrusted the 1994 Dodge van to M. Resh.
According to appellant, the evidence introduced at trial

was sufficient to support a jury verdict that

[Ms. Resh] knew, or in the exercise of

reasonabl e care should have known, that her

husband’s ability to safely operate a notor

vehi cl e was significantly conprom sed and t hat

she neverthel ess permtted himto operate the

vehi cl e which was titled in her nane.
Appel l ant’ s argunent that Ms. Resh knewthat M. Resh’'s abilities
were “significantly conpromsed” is based on the evidence
summari zed above concerning M. Resh’s eyesight.

Negligent entrustment is sinply another way of inposing
vicarious liability. To prove that the van was negligently
entrusted to M. Resh, appellant was required to prove that the
entrustor (Ms. Resh) knew, or reasonably shoul d have known, prior
to the accident, that M. Resh could not see well enough to drive
safely at night. The uncontradicted testinony of both M. and Ms.
Resh was that M. Resh drove frequently at night, that there was no
restriction on his Maryland driver’s |icense, that no doctor ever
told either M. or Ms. Resh that M. Resh should avoid nighttine
driving, and that prior to the subject accident M. Resh had never

had a notor vehicle accident of any kind. Nothing in M. Resh’'s

medi cal records introduced at trial rebutted any portion of that
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testinony.* Under such circunstances, we agree with the trial
judge that appellant had failed to produce sufficient evidence to

generate a jury issue as to negligent entrustnent.

V. ISSUE 4

M. Bowser argues that the trial judge erred in failing to
submt to the jury the issue of whether Ms. Resh assuned the risk
of injury because she knew, or should have known, prior to the
acci dent that because of M. Resh’s vision problens he was unabl e
to operate the vehicle safely at night. For the sane reasons as we
hel d that the trial judge did not err when he declined to allowthe
jury to consider the issue of negligent entrustnent, we hold that
the court did not err in failing to allowthe jury to consider the

def ense of assunption of risk.

VI. ISSUE 5
M. Bowser contends that the circuit court erred in dism ssing
his claim for indemification and/or contribution that he filed
against M. Resh, Ms. Resh in her capacity as persona
representative of the estate of M. Dllswrth, and Ms. Resh
I ndi vi dual |y. Because of the answers the jurors gave on their
special verdict sheet, M. Bowser did not have a right to

contribution against either Ms. Resh individually or in her

* Although there is a note in the medical records of Dr. Powell that says,
tersely, “avoid night driving,” there was no testinmny from any witness that this
advi ce was comunicated to either M. or Ms. Resh, nor does the wording of any
entry in any of M. Resh’'s medical charts suggest that there was any such
commruni cati on.
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capacity as personal representative of M. Dillswrth's estate.
Therefore, whether or not the court was in error in dismssing
t hose | ast-nmentioned clains is noot.

The jury did find, however, that M. Resh was negligent and
that his negligence was a cause of the subject accident.
Therefore, whether the trial judge erred in dismssing the
counterclaim for indemity and/or contribution against M. Resh
nmust be deci ded.

The release signed by M. Bowser, when all nonessenti al
ver bage i s excluded, provides that

in consideration of the paynent of $6,650.00
. Bowser . . . [has] released and
di scharged . . . Francis EE Resh . . . of and
fromany and all past, present and future .

causes of action, clainms, demands, damages .
including clains for contribution and/or

i ndemmity of whatever nature, . . . resulting
or to result from . . . [the subject
accident].

M. Resh’s answer to the original counterclaim filed on
June 19, 2002, did not plead release as a defense and for good
reason: the rel ease was executed about one hundred days after his
original answer was filed. But subsequent to the rel ease’ s being
signed, M. Resh’s counsel did not amend the answer he had filed
previ ously. Moreover, when M. Bowser, on January 14, 2005, filed
an anended counterclaim in which he once again asked for
i ndemmi fi cation and/ or contribution fromM. Resh, the latter filed
no answer to the anmended counterclaim Therefore, M. Resh’'s
answer to the original counterclaim stood as his answer to the

amended counterclaim See MI. Rule 2-341(a).
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M. Resh filed a nmotion to dismss that was based on the
wordi ng of the release. Counsel for M. Bowser filed a notion to
strike the notion to dismss on the grounds, inter alia, that the
def ense was barred because M. Resh had never pleaded rel ease as a
defense as he was required to do.

Maryl and Rul e 2-323(g) reads:

Affirmative defenses. \Wether proceedi ng
under section (c) or section (d) of this Rule,

a party shall set forth by separate defenses:
(1) accord and satisfaction, (2) nerger of a

claim by arbitration into an awar d;
(3) assunption of risk, (4) collateral
est oppel as a def ense to a claim
(5) contributory negligence, (6) duress,
(7) estoppel, (8) fraud, (9) illegality,

(10) laches, (11) paynment, (12) release,
(13) res judicata, (14) statute of frauds,
(15) statute of limtations, (16) ultra vires,
(17) wusury, (18) waiver, (19) privilege, and
(20) total or partial charitable immunity.

In addition, a party nmay include by
separ ate defense any other matter constituting
an avoi dance or affirmative defense on | egal
or equitable grounds. Wen a party has
m stakenly designated a defense as a
counterclaim or a counterclaim as a defense
the court shall treat the pleading as if there
had been a proper designation, if justice so
requires.

(Enmphasi s added.)

In a witten opinion filed three days before trial was to
commence, the trial judge denied M. Bowser’s notion to strike and
granted M. Resh’s notion to dismss the counterclaim In doing
so, the court said:

In his Mtion to Strike, Defendant
asserts that by Rule, Plaintiffs had 15 days

to respond to the anended counterclaim M.
Rule 2-341. The rule further states that if
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(Enphasi s

As can be seen,

no new answer is filed, then the answer
previously filed shall be treated as the
answer to the anmendnent. Rule 2-322 governs
the filing of a notion to dism ss and requires
that mandatory defenses be raised prior to
filing answer, if an answer is required. Under
the sanme rule, permssive defenses my be
raised in any other appropriate manner after
the answer is filed.

Since Plaintiffs did not file an answer
to the amended counterclaim their answer to
the original counterclaimis their response to
t he anmendnent. The notion to dismss is an
appropriate manner to rai se the defense of the
rel ease and sti pul ation of di sm ssal ,
particularly since there is no prejudice to
Def endant .

added.)

Bowser’s waiver argunment was because the court believed

rel ease was one of the perm ssive defenses that

any ot her

notions judge msread Maryland Rule 2-322.

appropriate manner after the answer is filed.”

Rul e 2-322 reads:

Permissive. The follow ng defenses may
be made by notion to dismss filed before the
answer, if an answer is required: (1) |ack of
jurisdiction over t he subj ect matter,
(2) failure to state a clai mupon which relief
can be granted, (3) failure to join a party
under Rul e 2-211, (4) discharge in bankruptcy,

and (5) governnmental immunity. If not so
made, these defenses and objections nmay be
made in the answer, or in any other

appropriate manner after answer is filed.

Section

(b)

the reason the notions judge rejected M.

t hat

“may be raised in

The

of

Rel ease i s not one of the perm ssive defenses that nay be made

in “any ot her appropriate manner after [an] answer is filed.”
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2-322(b) has no application to an affirmative defense such as
rel ease, which is governed by Maryland Rul e 2-323(Q).

In this Court and in the circuit court, M. Bowser relied on
Gooch v. Maryland Mech. Sys., Inc., 81 M. App. 376 (1990), to
support his contention that the defense of release was wai ved by
the failure of M. Resh’s counsel to plead it as a defense to the
counterclaim John B. Gooch sued Maryl and Mechani cal and others
for libel. 14 at 379. In the trial court, summary judgnent was
granted in favor of the defendants. 1d. at 383. On appeal, one of
the i ssues rai sed was whet her the defendants/appel | ees possessed a
conditional privilege towite the letter that fornmed the basis for
the libel suit. In Gooch, we held that it was unnecessary to
answer that question because the defendants/appellees “waived the
issue by failing to plead specially this affirmati ve defense in
their answer.” Id.

The Gooch Court sai d:

Privilege is an affirmative defense that
is required to be set forth separately in the
answer . See M. Rule 2-323(9g)(20) (1989).
Appel l ees did not set forth any affirmative
defenses in their answer. |In fact, the first
time conditional privilege was nentioned by

the appellees was in their response to Request
for Admi ssions Under Rule 2-424 dated

Sept enber 26, 1988. The defense was
subsequently relied upon in their notion for
sunmmary j udgnent. The appellees never

attenpted to anend their pleadings, pursuant
to Rule 2-341, to include the affirmative
def ense of conditional privilege.

The appel | ees argue that they could have

anended their answer under the liberal rules
allowing anendnent and, further, that no
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sanction is provided for failing to include an
affirmati ve defense in the answer. The fact
that the appellees could have anmended their
conplaint to include the defense is of no
nonent . The requirenent that affirmative
def enses be set forth separately is not a nere
nicety; it is designed to give notice to the
plaintiff of the defenses asserted to his
conplaint. This rule prevents unfair surprise
and enables a plaintiff to concentrate the
focus of his discovery. The fifteen days
between the tinme a notion for summary j udgnent
is filed and the tinme a response is required
is sinmply insufficient to allow proper
preparation for a defense not relied upon in
the previous three years. For these reasons,
this defense could not properly have been
relied upon by the circuit court.

The fact that no “express sanction” is
mentioned in the rules for such a failure to
pl ead does not allow for a different result.
I N Ocean Plaza Joint Venture v. Crouse Constr.
Co., 62 M. App. 435 . . .(1985), cert.
granted, 304 Md. 163 . . ., the appellee, an
excavation subcontractor, filed a claimfor a
mechani cs |ien against property owned by the
appellant. At trial, the appellant introduced
two docunments —a “General Rel ease of Liens”
and a “Waiver of Liens” — to which the
appel | ees did not object. In its opinion and
decree, the trial court established the lien
in favor of the appellees, expressly refusing
to consider any waiver of the lien. Not i ng
that the appellant failed to assert the
affirmati ve defense of waiver of lien in its
answer, this court held:

The trial court correctly excluded the
forns of evidence of appellee’ s waiver of
its |ien. The forns could not be
admtted for this purpose, because
appellant’s failure to plead specially
the issue elimnated it fromthe case.

Id. at 451 . . . . Only those defenses that
are expressly set forth in Rule 2-324
(formerly Rule 323b) as being assertable at
any tinme are non-waivabl e defenses. Id. at
445 . . . . Thus, we hold that the failure of
a defendant to include an affirmative defense
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in its original answer or a properly anended
answer bars the defendant fromrelying on the
defense to obtain judgnent in its favor. See
also N eneyer & Richards, Maryland Rules
Commentary, ch. 300 at p. 154 (1984).

Id. at 384-86 (footnotes omtted).

Despite the fact that Gooch was relied upon by Bowser in his
opening brief, M. Resh’s brief does not attenpt to distinguish
Gooch. In fact, M. Resh’s brief does not in any way attenpt to
address the correctness, vel non, of the notions judge s ruling
that the defense of rel ease had not been wai ved.

It is inpossible to make any neani ngful distinction between
Gooch and this case. Gooch dealt with a notion for summary
judgnment filed on Septenber 9, 1988, which was approxi mately three
years after the original suit was filed; the summary judgnent
noti on was granted on Decenber 21, 1988. 1d. at 379. W held in
Gooch that fifteen days between the tine a response to a notion for
summary judgnent was filed and the date a response was due was
“insufficient to all ow proper preparation for a defense not relied
upon in the previous three years.” Id. at 385. In the case sub
judice, M. Resh’s notion to dismss, which should have been
treated as a notion for summary judgnent, was not filed until about
twenty nonths after the rel ease was si gned.

The case of Liberty Mut. Ins. Co. v. Ben Lewis Plumbing,
Heating & Air Conditioning, Inc., 121 M. App. 467 (1998), is also

apposite. That appeal arose out of a suit by Liberty Mitual for

breach of contract against its custoner, Ben Lewis Heating & Air
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Condi tioning, Inc. (hereafter “Lewis”). Lewis filed an answer to
Li berty Mitual’s conplaint but did not assert the defense of
negligent msrepresentation in its answer. Id. at 471. Liberty
Mutual filed a notion for sunmary judgnment on its breach of
contract claim 1d. at 472. Lewis, inits response to the sunmary
judgnment notion, clainmed that it was not liable to Liberty Mitual
because of a negligent misrepresentation that had been nmade by one
of Liberty Miutual’s agents prior to the contract of insurance being
execut ed. The notion for summary judgnent was denied, and the
trial court allowed the jury to decide, inter alia, whether Liberty
Mut ual had nmade any rel evant negligent m srepresentations. The
jury found that Lewis had proven negligent m srepresentation by a
preponderance of the evidence. Nevert hel ess, the jury awarded
Li berty Miutual $63,725 on its breach-of-contract count. d. A
post-trial notion was filed by Lewis; the court granted the notion
and struck the judgnent in favor of Liberty Miutual because the jury
had found that Li berty Mut ual had made a negligent
m srepresentation. Id
On appeal, Liberty Mitual contended that the trial court had
erred in striking the judgnent in its favor because Lew s shoul d
not have been allowed to rely wupon a defense (negligent
m srepresentation) that was not specifically pleaded.
Judge Richard T. Ronbo, specially assigned, and speaking for
this Court, said:
In this case, Lewis's Answer was a
recitation of every defense listed in
Rule 2-323 that might be applicable to a
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contract action. By pleading everything, the
defendant inforned the plaintiff of nothing.
W shall here hold that Rule 2-323(a) nmeans

exactly what it says: “Every defense of |aw
or fact to a claimfor relief . . .shall be
asserted in an answer . . . .7 Thi s
interpretation will serve to carry out the
general philosophy of the Court of Appeals
with regard to pleadings. That IS,

appropriate notice nust be given to the
opposing party so as to conply wth the
requi renents of due process.

Id. at 479.

In the Lewis case, Lewis argued, in the alternative, that it
had conplied with the requirenents of Maryland Rul e 2-323 because
it raised the defense of negligent m srepresentation whenit filed
its response to Liberty Miutual’s notion for summary judgnent. Id.
at 479. Lewis relied on Abramson v. Reiss, 334 Md. 193 (1994), in
which the defendant did not file an answer to the plaintiff’s
conplaint but instead filed a notion for summary judgment relying
on the defense of charitable immunity, which is one of the twenty
special defenses listed in Maryland Rule 3-323(g). The Abramson
Court said, in dicta, that “the defense of charitable inmunity may
be raised by a Mtion for Sunmmary Judgnent. It also may be
presented as an answer.” 334 Ml. at 195 n. 2.

In the Liberty Mutual case, we rejected Lewis’s reliance upon

the Abramson case and sai d:

Lews’s reliance is msplaced. First,
Abramson Wwas in a different procedura
post ure. In that case, the affirmative

def ense was advanced in a notion for sunmary
judgnment in response to a conplaint, while
Lewis’s defense was raised as an answer to a
nmotion for summary judgnment when the case was
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already at issue. Second, the quoted
statenment from Abramson is clearly dicta. The
preci se question was not before the court in
Abramson. Moreover, there is contrary dicta
from the Court of Appeals in Gilbert v.
Washington Suburban Sanitary Commission, 304
Ml. 658 . . . (1985). In that case Glbert, a
tenporary enpl oyee of WSSC, sued the WSSC for
negl i gence. The WSSC responded by noving to
dism ss on the grounds that plaintiff’s sole
remedy was before the Wirker’s Conpensation
Comm ssi on. The trial court treated the
notion to dismiss as a notion for summary
judgment and granted it; the Court of Appeals
ruled that there was an issue of fact as to
whet her G |l bert was an enpl oyee of WSSC and
vacated the |ower court’s order. In its
opi ni on, however, the Court wote: “The
question of worknmen's conpensation as an
excl usi ve renmedy shoul d have been rai sed as an
affirmati ve defense.” 304 M. at 661

The Federal cases are instructive. The
Federal courts hold that an affirmative
defense may not be raised for the first tine
in a summary judgnment notion. In re Jackson
Lockdown/MCO, 568 F. Supp. 869, 886 (D. M ch.
1983); Local 149, Boot and Shoe Workers Union,
AFL/CIO v. Faith Shoe Company, 201 F. Supp.
234, 238 (D. Pa. 1962). The Federal courts
permt affirmative defenses to be raised for
the first tinme on summary judgnment when the
notion is filed in response to the plaintiff’s
Conpl aint. Livingston School District Nos. 4
& 1 v. Keenan, 82 F.3d 912, 917 (9th Gr.
1996); williams v. Murdoch, 320 F.2d 745, 749
(3rd Cir. 1964); Katz v. Connecticut, 307 F.
Supp. 480, 483 (D. Conn. 1969), aff’'d. per
curiam, 433 F.2d 878 (1970). Thus the Federa
rule, which seens to be clearly established,
is that an affirmative defense may be raised
for the first time by summary judgnment notion
when that nmotion is the defendant’s initial
response to the plaintiff’s conplaint. U.S.
v. Burzynski Cancer Research Institute, 819
F.2d 1301, 1307 (5th Gir. 1987); Funding
Systems Leasing Corp. v. Pugh, 530 F.2d 91, 96
(5th Gr. 1976).
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On the facts presented by this case, we
hold that asserting a defense for the first
time in response to a notion for sumary
j udgnment, when the case is at issue, does not
satisfy the requirenents of Rule 2-323.

Liberty Mutual, 121 M. App. at 480-81.

Because of Lewis's failure to specifically plead negligent
m srepresentation, we reversed and reinstated the judgnent that
previ ously had been entered in favor of Liberty Mitual. Id. at
481.

In the case at hand, the notion to dism ss filed by the Reshes
shoul d have been treated as a notion for sunmary judgnment because
the nmovants relied upon the rel ease, which was a “matter outside
the pleadings.” See MI. Rule 2-322(c). Due to the fact that M.
Resh never filed an answer, or an amended answer, setting forth
rel ease as a defense, the trial court should not have allowed him
to rely upon that defense as a ground for the grant of the notion
for summary judgnent. See Gilbert v. Washington Suburban Sanitary

Comm’n, 304 Md. 658, 661 (1985); Liberty Mut. v. Ben Lewis, 121 M.

App. at 480-81; Gooch v. Maryland Mech., 81 MI. App. at 486-88.

VII.

The trial judge, in his instructions to the jury as to the
i ssue of contributory negligence, said:

The . . . plaintiffs cannot recover if their
negligence is the cause of injury. . . . The
Def endant has the burden of proving by a
preponderance of the evidence that the
Plaintiffs’ negligence was a cause of the
Plaintiffs’ injury.
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Also, in instructing the jury in regard to alleged violations by
M. Bowser of various sections of the Transportation Article, the
trial judge said in his instructions, “The violation of a statute,
which is the cause of Plaintiffs’ injury or damage, is evidence of
negligence.” In this appeal, M. Bowser argues as foll ows:

The lower court erred when it instructed the

jury that a finding of contributory negligence

woul d operate to bar Resh’s recovery, thereby

inviting reference toinjuries contrary toits

in limine ruling, and when it referred to

injuries while instructing the jury.

According to M. Bowser, these instructions “invited Resh to
deviate fromthe in Iimine ruling by arguing to the jury, as they
did, that attributing [M. Resh’s] negligence to Josephine |I. Resh
and Elnmer H Dillsworth, whether on the basis of inputed negligence
or agency, would prevent their recovery.” M. Bowser’s argunent
conti nues:

[ The Reshes’ counsel’s argunent] constituted
an indirect, but <clear reference to the
exi stence of underlying injuries and danages
and only could have prejudiced the jury in
favor of Resh on the issues of inputed
negli gence and agency, thereby unfairly
mnimzing the prospect that the jury would
attribute [M. Resh’s] negligence to anyone.

Appel | ant goes on to argue that proof of this |ast point was
“evidenced by the fact that the jury found that [M. Resh] was
negligent and that his negligence was a cause of the [a]ccident,
but in spite of overwhelm ng evidence of inputed negligence and
agency, found agai nst Bowser on all of these issues.”

M. Bowser’s attorney objected to the judge s use of the word

“injuries” in his instruction. 1In doing so, counsel characterized

36



the court’s use of the word as “inadvertent.” But, appellant’s
counsel thereafter nade no objections to any portion of the closing
argunment made by appel | ees’ counsel.

W fail to see how M. Bowser was in any way prejudiced by the
trial judge s inadvertent use of the word “injuries.” This is
i nportant because in order for an appellant in a civil case to
succeed on appeal, the appellant nust show not only error but
prejudicial error. See Bradley v. Hazard Tech. Co., Inc., 340 M.
202, 206 (1995).

The jury was instructed during the trial that the only issue
it had to determne was liability, and the special verdict sheet,
filled out by the jury foreman, did not even nention contributory
negl i gence. The only question relevant to “contributory
negl i gence” was Question No. 2, where the jury was asked: “Do you
find that Francis Resh was negligent and that his negligence was a
cause of the accident on Novenber 11, 1999?” The jury answered yes
to that question, which barred the Reshes from nmaking a recovery
for 1 oss of consortium Appellant did not object to the wording of
t he verdict sheet.

Because appellant has failed to show prejudice, we hold that
the trial judge did not commt reversible error by inadvertently

referring to injuries in his jury instructions.

VIII.
Appel lant’ s last contentionis that the trial court erred when
it denied his nmotion for judgnent notw thstanding the verdict
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and/or for new trial. According to appellant, the trial court
“shoul d have granted Bowser’s notion for judgnent notw thstandi ng
the verdict for all of the sanme reasons the | ower court shoul d have
granted Bowser’'s notion for judgnent at the close of the
Plaintiff’s evidence and at the close of all the evidence.”

A notion for judgnent notw thstandi ng the verdict can only be
granted on t he grounds advanced i n support of a notion for judgnment
made at the close of all the evidence. See MI. Rule 2-532(a). Al
the reasons M. Bowser’'s counsel gave at the close of the evidence
for the grant of judgnment have been di scussed, supra, in Part II
where we di scussed the first issue presented. Qur hol ding that the
trial court did not err in denying appellant’s partial notion for
judgnment on the issues of agency and inputed negligence are
di spositive of appellant’s claimthat the trial judge should have
granted the post trial notion for judgnent notw thstanding the
verdi ct.

Appel | ant al so asserts that the notion for new trial should
have been granted “for the reasons stated herein.” The reasons set
forth by appellant have all been di scussed supra. W hold that no
reason set forth in appellant’s brief required that a newtrial be
gr ant ed.

JUDGMENT GRANTING THE MOTION TO
DISMISS MR. BOWSER’S COUNTERCLAIM
FOR CONTRIBUTION AGAINST FRANCIS
RESH REVERSED;

ALL OTHER JUDGMENTS AFFIRMED;

COSTS TO BE PAID EIGHTY PERCENT BY
CARLTON BOWSER AND TWENTY PERCENT BY
FRANCIS RESH.
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