HEADNOTE:

Marie Boyd, et al. v. Thomas E. Hickman, et al., No. 663, Sept. Term, 1996

MOTOR VEHICLES -- SEIZURE AND FORFEITURE -- IN ORDER TO QUALIFY FOR AN
INNOCENT OWNER EXCEPTION WITH RESPECT TO SEIZURE AND
RECOMMENDATION FOR FORFEITURE UNDER ARTICLE 27 8297(i)(2)(i), ALL OF THE
FACTORS, WHICH ARE CONJUNCTIVE, MUST BE SATISFIED.

MOTOR VEHICLES -- SEIZURE AND FORFEITURE -- NEITHER APPELLANTS
CONSTITUTIONAL RIGHTSNOR THE STATUTORY SCHEME WERE VIOLATED BY A
PRE-FORFEITURE "BUY BACK" PROGRAM IN CONNECTION WITH APPELLANTS
MOTOR VEHICLE, WHICH HAD BEEN LAWFULLY SEIZED. THE FORFEITING
AUTHORITIESHAD DISCRETION TO NEGOTIATE A SETTLEMENT, ALTHOUGH
ARTICLE 27, § 297 DOES NOT EXPRESSLY CONFER SUCH DISCRETION.
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On May 29, 1992, while D ane Wsner was driving her nother,
Mari e Boyd, honme fromthe grocery store, Ms. Wsner was arrested by
menbers of the Carroll County Narcotics Task Force (the "Task
Force") for possession of cocaine with intent to distribute.
Incident to Ms. Wsner's arrest, and pursuant to Maryland Code
(1957, 1996 Repl. Vol.) Article 27, §8 297 ("the Mryland drug
forfeiture law' or "the statute"), the Task Force seized the
vehicle Ms. Wsner had been driving, which was owned by M. Boyd
and her husband, Paul Boyd, appellants. Later, Ms. Boyd agreed to
pay $2,000 for the return of her car, pursuant to the Task Force's
"buy back" program In exchange for the paynent, the Task Force
agreed not to recommend the car for forfeiture, and the State's
Attorney's office agreed not to file a petition for forfeiture.

Subsequent|ly, appellants brought suit against Thomas E.
Hi ckman, State's Attorney for Carroll County, Barton F. Wl ker,
11, Senior Assistant State's Attorney for Carroll County, and two
of the arresting officers on the Task Force, Sergeant Andrew
McKendrick and Trooper First Cdass ("TFC') Robert Heuisler,
appel l ees. Appellants asserted clains for fraud, conspiracy, and
violations of Articles 6, 9, 19, and 24 of the Maryland Decl arati on
of Rights. Appellees filed motions to dismss and, in the
alternative, notions for summary judgnent. After the Grcuit Court
for Carroll County granted the defendants' notions to dismss,
appellants tinely noted their appeal. They present the foll ow ng

guestions for our review



. Are the Defendants entitled to a qualified inmunity
defense for their violations of Maryland Constituti onal
Law?

1. Wre plaintiffs' allegations of malice sufficient to
withstand a Mtion to D snss under both the
constitutional and nonconstitutional tort clains?

[11. Were plaintiffs’ al l egations  of i ntentional
m srepresentation sufficient to wwthstand a Mtion to
Di sm ss under bot h t he Consti tuti onal and

nonconstitutional tort clains?

V. Is the Maryland forfeiture | aw unconstitutional as
witten and as applied?

We conclude that the Maryland forfeiture law is neither
unconstitutional as witten nor unconstitutional as applied.
Moreover, we conclude that the court below properly granted
appel l ees’ notions for summary judgnent as to all counts, although
the court designated the nmotions as notions to dismss.

Accordingly, we decline to reach the remai ni ng questi ons.

Factual Background
During May 1992, Ms. Wsner was under surveillance by the Task
Force,! which was acting on a tip from a confidential infornant
that Ms. Wsner was distributing cocaine from several autonobiles,
i ncluding a 1985 Ford Tenpo. On May 29, 1992, after corroborating
the tip through direct observation, Task Force nenbers Sergeant
McKendrick and TFC Heui sler, along with other Task Force nenbers,

stopped Ms. Wsner in Westmnster as she was driving her nother

! The Task Force included sworn officers fromthe City of
West mi nster Police Departnent and the Maryl and State Police.
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home fromthe grocery store in her nother's 1985 Ford Tenpo. The
officers searched Ms. Wsner and in her purse found cocaine, as
wel | as drug paraphernalia, $2031 in cash and checks, and tally
sheets. They arrested Ms. Wsner and seized the autonobile. M.
W sner was charged with possession of a controlled dangerous
substance with intent to distribute, and was subsequently convicted
of that offense.

| medi ately after the arrest of her daughter and the seizure
of her car, Ms. Boyd was driven by TFC Heuisler to the Mryl and
State Police Barrick in Westm nster. She told the officer that
she owned the Ford Tenpo and had al | oned her daughter to use it for
the prior four to six weeks. Ms. Boyd alleged in her conplaint
t hat when she asked TFC Heui sl er when her car woul d be returned, he
responded that she would "never" get her car back. Anot her
Maryl and State Police Trooper then drove Ms. Boyd honme with her
groceri es. Ms. Boyd contended in her conplaint that, after
arriving at her house, she took two snmall bags of groceries into
the house and returned to the curb to find that the Trooper had
t hrown her remaining groceries onto the lawn and driven away.

On May 30, 1992, after she had been released on bond, M.
Wsner called Sgt. MKendrick regarding her nother's car. The
Boyds' conplaint alleges that Sgt. MKendrick told Ms. Wsner that
it would cost $500 to get the car back, and that he would call her
back at a later tinme. In Sgt. MKendrick's affidavit, submtted in
support of his summary judgnent notion, he stated that he had no
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recol | ection of this exchange. When Sgt. McKendrick did not cal
after several days, Ms. Boyd called the State's Attorney's Ofice
and was referred to M. Wil ker, who handled forfeiture matters for
the State's Attorney's office.? In a series of telephone
conversations, M. Wil ker inforned Ms. Boyd that the "blue book"
val ue of the car was $2,500, but that she could "buy back" the car
for $2,000. The conplaint alleges that M. Wl ker instructed her
to bring that anmount in cash to the Westmnster Police Station. In
fact, Ms. Boyd brought a Treasurer's Check to the police station
payable to the Carroll County Narcotics Task Force. Sgt .
McKendrick accepted this check, and required Ms. Boyd to sign a
rel ease before receiving her car. The release reads, in relevant
part:

| agree to pay the sum of TWO THOUSAND DOLLARS

($2,000.00) on this date, as a result of an agreenent

which was reached between nyself, and Sgt. Andrew

McKendrick of the Carroll County Narcotic [sic] Task

Force and Bart \Wal ker of the Carroll County States [sic]

Attorney's Ofice, whereby, | understand that the Carrol

County Narcotic [sic] Task Force will not file a petition

of forfeiture for this vehicle, as is provided for by

Article 27, Section 297, of the Annotated Code of

Mar yl and.

This agreenent is made freely and voluntarily
wi thout any threats, promses of coertion [sic] and with
the understanding that it will have no bearing upon, or

consideration in any currently pending or future crimnal
prosecution involving nyself. | also acknow edge that |

2 Appel |l ees assert that the State's Attorney for Carrol
County is the designated forfeiting authority for the Task Force.
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have been afforded the opportunity to have this agreenent
reviewed by ny attorney. 3

(Enmphasi s supplied). M. Boyd, a co-owner of the car, did not sign
the rel ease, although he was present.* The circuit court found
that "the car was lawfully seized and recomrended for forfeiture
under the governing statute,” but the parties do not contend that
the car was recommended for forfeiture. Rather, the Boyds regai ned
possession of their vehicle after Ms. Boyd made paynent and signed
the release. It is that event that is central to this dispute.
Di scussi on
l.

Appel l ees filed notions to dismss and, in the alternative,
notions for summary judgnment.® As a prelimnary matter, we nust
determ ne which notion was actual ly granted. The trial court's

menor andum opi ni on and the docket sheet refer to the disposition as

3Under the statute, forfeited property benefits the State or
the political subdivision in which it was seized. Art. 27, 8
297(f). The release signed by Ms. Boyd reads in part: "I, Marie
Schuchart Boyd . . . agree to pay the City of Westm nster. "
The Boyds asserted in their suit, however, that they were
instructed to pay the Task Force. The record contains no
evidence of the ultimte disposition of the noney, but the Boyds
have not contested the propriety of the payee.

4 Appel l ants do not assert that Ms. Boyd | acked authority to
bi nd her husband.

> M. Hickman, M. Wal ker and TFC Heuisler filed a joint
notion. Sgt. MKendrick, who was naned as a defendant only in
counts three and four of the conplaint, alleging civil conspiracy
and deprivation of a property right, respectively, filed a
separate notion
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a grant of the notions to dismss, and appellants urge us to review
the trial court's decision under the standard for such a notion.
Appel | ees note, however, that the trial judge considered materials
outsi de the pleadings, and therefore urge us to treat the order as
the grant of a notion for summary judgnent.

In anal yzing a notion to dismss, the trial court nust decide
whet her the conplaint states a claim assumng the truth of all
wel | -pl eaded facts in the conplaint and taking all inferences from
those facts in the light nost favorable to the plaintiff. Sharrow
v. State Farm Mut. Ins. Co., 306 MI. 754, 762, 768 (1986) (citing
Tadjer v. Montgonery Co., 300 Md. 539, 542 (1984)). "Dismssal is
proper only if the facts and allegations . . . would . . . fail to
afford plaintiff relief if proven.” Faya v. Almaraz, 329 M. 435,
443 (1993) (collecting cases); see also Davis v. D Pino, 337 M.
642 (1995). In deciding a notion for sunmary judgnent, the court
must deci de whether there is any genuine dispute as to materia
facts and, if not, whether either party is entitled to judgnent as
a matter of [|aw Davis, 337 Ml. 642; Beatty v. Trailnmaster
Products, Inc., 330 M. 726, 737-38 (1993); Bits "N' Bytes
Conput er Supplies, Inc. v. Chesapeake & Potomac Tel ephone Co. of
Md., 97 MJ. App. 557, 576-77 (1993); Seaboard Surety Co. v. Richard
F. Kline, Inc., 91 Ml. App. 236, 242-45 (1992).

Here, defendants supplenented their notions with affidavits

and other materials, including Ms. Wsner's crimnal record. Wen
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the circuit court considers matters outside the pleadings, the
court treats the matter as a notion for summary judgnent, and the
| egal effect of the ruling in favor of the noving party is to grant
a notion for summary judgnment, notwithstanding the court's
designation of the ruling as a nmotion to dismss. Ml. Rule 2-
322(c); see Fairfax Sav. v. Kris Jen Ltd. Partnership, 338 M. 1

9 (1995); Hehorovich v. Harbor Hosp. Cr., 93 MI. App. 772 (1992),
cert. denied, 330 Mi. 319 (1993).

Al though the circuit court's nmenorandum opi nion stated that it
granted the defendants' "notion to dismss," the circuit court
clearly considered the affidavits and other materials submtted by
t he defendants. For exanple, the circuit court relied on Sgt
McKendrick's affidavit to conclude that Task Force nenbers found
enough drugs in Ms. Wsner's possession to indicate that a sale
was contenplated. The circuit court also relied on the affidavit
and other materials to conclude that the Task Force had
corroborated evidence that M. Wsner sold drugs from and
transported drugs in Ms. Boyd's car. Moreover, extrinsic evidence
showed that Ms. Wsner was subsequently convicted of a felony drug
of fense arising fromthe May 29 arrest. Therefore, the circuit
court's consideration of matters outside the pleadings rendered its
decision a grant of a notion for summary judgnent.

W review the grant of a notion for summary judgnent to

determ ne whether the trial court was legally correct. Baltinore



Gas & Electric v. Lane, 338 Md. 34 (1995); Warner v. German, 100
Md. App. 512 (1994); Barnett v. Sara Lee Corp., 97 M. App. 140,
cert. denied, 332 M. 702 (1993). In our view, the court's
decision was legally correct. W explain.
.
The Maryland drug forfeiture law "is, and was intended to

be, a harsh law." Prince George's County v. Vieira 340 Md. 651
658 (1995). The purpose of the statutory schene is to inpede the
drug trade by depriving drug dealers of the instrunentalities that
facilitate the sale and use of illegal drugs. Aravanis v. Sonerset
County, 339 Md. 644, 655 (1995), cert. denied, = US | 116
S.Ct. 916 (1996).

Section 297 is a civil inremforfeiture statute. Aravanis,
339 Ml. at 653; 1986 Mercedes Benz 560 CE v. State, 334 Ml. 264,
273 (1994). The Suprenme Court has recently re-affirnmed the
hi storical viewthat in a forfeiture proceeding,

[i]t is the property which is proceeded agai nst, and, by

resort to a legal fiction, held guilty and condemed as
though it were conscious instead of inanimte and

i nsentient. In a crimnal prosecution it is the
wr ongdoer in person who is proceeded agai nst, convicted
and puni shed. The forfeiture is no part of the

puni shment for the crimnal offense.
United States v. Usery, _ US |, 116 S . C. 2135, 2140-41
(1996) (quoting Various Itenms of Personal Property v. United
States, 282 U S. 577, 581 (1931)) (enphasis in Usery omtted). A

civil forfeiture statute will not be considered punishnent for
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Doubl e Jeopardy purposes unless the legislative body intended it to
be punitive, or its effect was so punitive as to negate its
remedi al purpose. Id. at 2147-48.%° |In One 1984 Ford Truck v.
Baltinmore County, 111 Md. App. 194 (1996), we concl uded, based on
the factors articulated in Ursery, that Art. 27, § 297’ "is not so
punitive as to require crimnal constitutional protections.” 1d.
at 207. W reasoned that the Legislature intended 8 297 to serve
a renedi al and deterrent purpose and that the statutory schenme was
not unduly punitive in purpose or effect. Id.

The statute provides that vehicle seizure nust be supported by
"probabl e cause to believe that the property has been used or [i5S]
intended to be used in violation of this subheading." 8
297(d)(iv). Subsection 297(b) refers to the property subject to
forfeiture and "covers the waterfront." State v. One 1982 Pl ynout h,
67 Md. App. 310, 314 (1986). It is "the only [provision] renptely
concerned with the necessary conditions for forfeiture.” Id.

(Enphasis supplied). It provides, in relevant part, that "[a]l

6 The Court in Ursery specifically distinguished in rem
civil forfeitures fromin personamcivil penalties, discussed in
United States v. Halper, 490 U S. 435 (1989), tax proceedi ngs
under the Doubl e Jeopardy O ause, discussed in Departnment of
Revenue of Mont. v. Kurth Ranch, 511 U S. 767 (1994), and
treatment of civil forfeitures under the Excessive Fines C ause,
di scussed in Austin v. United States, 509 U S. 602 (1993).
United States v. Usey, = US | 116 S. C. 2135, 2142-2146
(1996).

" Hereinafter, unless otherw se indicated, all statutory
references shall be to Art. 27, § 297.
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conveyances including . . . vehicles . . . which are used, or
i ntended for use, to transport, or in any manner to facilitate the
transportation, sale, receipt, possession, or concealnent" of
control | ed dangerous substances or paraphernalia, are subject to
forfeiture. 88 297(b)(1),(4). |If the driver of the seized vehicle
is not the registered owner, however, the determ nation of the
ultimate forfeitability of the vehicle depends on whether the
vehi cl e owner can establish an i nnocent owner defense, pursuant to
§ 297(c). See State v. One 1985 Ford, 72 MI. App. 144, 147 (1987)
(holding "once the illicit use of the vehicle is shown, the vehicle
is presunptively subject to forfeiture and the burden of proof is
upon the owner to denonstrate entitlenent to an exenption fromthat
presunptive forfeiture.").

The statute sets forth a three-step process for seizing,
recommending forfeiture, and ultimately filing a conplaint for
forfeiture of a notor vehicle. First, when a seizure occurs
without prelimnary judicial process (such as a warrant), the
arresting officer nmust make the decision to seize the autonobile
based on the factors enunerated in subsection (i). Second, the
chief |law enforcenent officer reviews the seizure using the sane
factors, and also reviews Mdtor Vehicle Admnistration records to
determne all registered owners and |ienhol ders. The chief |aw
enforcenent officer then decides whether to recommend to the

forfeiting authority the forfeiture of the vehicle. §

-10-



297(1)(3)(1). Third, upon a recomendation of forfeiture, the
forfeiting authority conducts its own independent review, 8 297(j),
and may then file a conplaint for forfeiture in the circuit court.
8§ 297(h)(2)(ii). The forfeiting authority nmust file a petition for
forfeiture within 45 days of seizure. | d. If the forfeiting
authority makes an independent determnation that one of the
i nnocent owner exceptions in subsection (i)(2) applies, or that the
st andards enunerated under subsection (i)(1l) were not net, "the
forfeiting authority shall surrender the vehicle upon request to
the owner." 8§ 297(j).

Appel l ants assert a nunber of challenges to 8§ 297. Their
contentions focus primarily on 8 297 (i) of the statute, which is
specific to seizing a notor vehicle and recommending it for
forfeiture, and is distinct from the general provisions for
forfeiture under § 297(b). For convenience, we set forth in ful
the provisions of § 297(i):?8

(i) Motor vehicles--Standards for seizure.--In exercising

the authority to seize notor vehicles pursuant to this

section the follow ng standards shall be utilized:

(1) A notor vehicle used in violation of this section

shall be seized and forfeiture recomended to the

forfeiting authority when:

(1) Controlled dangerous substances in any quantity are

sold or attenpted to be sold in violation of this
subtitle;

8 By enactment of Chap. 285, Acts 1989, effective July 1,
1989, the Legislature rewote 8297. Fornmer subsection (f) becane
subsection (i) and forner subsection (a) becane subsection (b).
In addition, current subsections (c) and (s) were added to the
statute.
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(1i) Although the violator has not sold or attenpted to
sell controll ed dangerous substances in violation of this
subtitle, an anount of such substances or paraphernalia
is | ocated which would reasonably indicate that sale is
contenpl ated by the violator; or

(i1i) The total circunstances of the case dictate that
seizure and forfeiture is justified; these circunstances
woul d i nclude such factors as the foll ow ng:

1. The  possession of controlled dangerous
subst ances;

2. An extensive crimnal record of the violator;

3. A previous conviction of the violator for a
control | ed dangerous substances viol ation;

4. Corroborated information is devel oped indicating
that the violator is or was recently a seller, or
frequently associates wth individuals known to be
distributors of illegal controlled dangerous substances
or paraphernali a;

5. Circunstances of the arrest; or

6. The manner in which the vehicle was bei ng used.
(2) A notor vehicle used in violation of this subtitle
shall not be seized and forfeiture shall not be
recommended to the forfeiting authority when:

(i) The notor vehicle is being used by a nmenber of the
famly other than the registered owner and controlled
danger ous substances or paraphernalia are | ocated therein
in a quantity insufficient to suggest a sale is
contenpl ated, and where no sale was made or attenpted,
and the registered owner did not know that such materi al
was in the notor vehicle;

(i1) An innocent registered owner |lends his notor vehicle
to another and the latter or soneone invited into the
nmot or vehi cl e by such person causes controll ed dangerous
substances or paraphernalia to be brought into the
vehicl e without the know edge of the ownerl(®; or

%Section 297(i)(2)(i) provides for use by a famly nenber
and 8 297(i)(2)(ii) provides for use by "another." The Boyds do
not contend that 8§ 297(i)(2)(ii) applies here. Moreover, because
the Legislature provided both for use by a famly nenber (8§
297(1)(2) (1)) and use by "another"™ (8 297 (i)(2)(ii)), basic
principles of statutory construction preclude us from applying
bot h subsections, which have differing requirenents. See
DeJarnette v. Federal Kenper Ins. Co., 299 Md. 708, 718
(1984) (articulating the principles that a statute should be read
to give neaning to all of its parts and that specific terns
prevail over general terns).

-12-



(i1i) The motor vehicle falls within the provisions of
subsection (b)(4)(i) or (ii) of this section.

(3)(i) Forfeiture of the notor vehicle used in violation
of this subtitle shall be recomended to the forfeiting
authority only after the chief |aw enforcenent officer of
the police departnent, bureau, or force that seized the
nmotor vehicle has determned from the records of the
Mot or Vehicle Adm nistration the nanes and addresses of
all registered owners and secured parties as defined in
the Code, has personally reviewed the facts and
circunstances of the seizure and has personally
determ ned, according to the above guidelines, that
forfeiture is warranted and so represents in witing to
the appropriate forfeiting authority.

(ii) I'n a proceeding under this section for forfeiture of
a notor vehicle:

1. A sworn affidavit by the chief |aw enforcenent
officer that the chief followed the requirenents of this
paragraph is adm ssible in evidence; and

2. The chief |law enforcenment officer nmay not be
subpoenaed or conpelled to appear and testify if another
| aw enforcenent officer with personal know edge of the
facts and circunstances surrounding the seizure and the
recommendation of forfeiture appears and testifies at the
pr oceedi ng.

Subsection (i) is sonmewhat anbiguous, in that it seens to
conflate the standards for seizure and for recomrending forfeiture.
Subsection (i)(1) states: "A notor vehicle used in violation of
this section shall be seized and forfeiture recommended to the
forfeiting authority" under certain conditions. (Emphasi s
supplied.) Subsection (i)(2) limts the |anguage in subsection
(i)(1) somewhat; it contains innocent owner exceptions, mandating
that a "notor vehicle used in violation of this subtitle shall not
be seized and forfeiture shall not be recomended" under the
circunstances enunerated wunder the exceptions. (Enmphasi s

supplied). Seizure and reconmmendation for forfeiture, however, are
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never concurrent; seizure precedes recommendation for forfeiture,
and the two events are effectuated by different |aw enforcenent
authorities.

As witten, the l|anguage of 8 297(i)(2)(i) would seem to
prevent a seizure if an innocent owner defense is available. The
of ficer who seizes an autonobile incident to an arrest, however,
wi ||l probably not have enough information at the tine of the arrest
to determine if the innocent owner defense applies. For exanple,
the officer will likely not know that a registered owner did not
know t hat drugs or paraphernalia were in the vehicle when soneone
other than the registered ower is arrested while driving the car.

It would seem unlikely, when the "innocent owner"” is in the
car with the famly menber at the tinme of the famly nenber's
arrest and the seizure of the car, that the police officer could
ascertain wth certainty that the ower was actually unaware of
drug activity. Wether the factors in subsection (i)(2) have been
met can usually only be determ ned subsequently by the chief |aw
enforcenment officer, after review ng relevant information and the
Motor Vehicle Admnistration records. Construed strictly as
witten, 8297(i)(2)(i) would seem to preclude the seizure of a
vehicle incident to a lawful arrest when the driver is not the
regi stered owner, because it is not possible for the arresting
officer to know the state of mnd of a registered owner who i s not
present at the tinme of the arrest. Yet such a reading would
conflict with the plain |anguage of subsection (d)(iv), which
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aut hori zes seizure when "there is probable cause to believe that
the property has been used or intended to be used in violation of
this subheading."” 8 297(d)(iv).

When anal yzing a statute, "we seek to avoid constructions that
are illogical, unreasonable, or inconsistent with conmon sense.”
Frost v. State, 336 Md. 125, 137 (1994); see also State v. Thonson,
332 Md. 1, 7 (1993) (courts nmust reach a statutory interpretation
conmpati ble with common sense). Section 297(i)(2)(i) can logically
apply only in two situations. First, it would apply to preclude
seizure when the arresting officer actually knows that the
regi stered owner of the car is an innocent owner at the tinme of the
arrest for a drug offense of a famly nenber who is driving the
car. Second, it would apply to preclude recommendation for
forfeiture if information concerning an innocent owner defense
cones to light subsequent to the seizure.

In any event, the lack of clarity in subsection (i) does not
affect the resolution of the Boyds' claimthat the vehicle was not
|l egally seized. This is because the Boyds did not qualify for an
i nnocent owner defense under subsection (i), which concerns seizure

and recommendation for forfeiture.® The factors set forth in §

OWe note that the standard for recomendati on for
forfeiture differs fromthe standard for actual forfeiture.
Subsection (c) sets forth an innocent owner defense to actual

forfeiture and provides, in part: "Property not subject to

forfeiture. -- Property or an interest in property described

under subsection (b)(4), (9), and (10) of this section nay not be
(continued...)
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297(1)(2) (i) are plainly conjunctive requirenents; all of the
factors nmust be net for the innocent owner exception to apply. M.
Boyd cannot neet the requirement of seizure of a quantity
"insufficient” to suggest an intent to distribute, because M.
Wsner was arrested for possession of nunerous baggi es containing
cocai ne or cocaine residue, and was |ater convicted of possession
wth intent to distribute. Thus, Ms. Boyd's asserted |ack of
know edge that Ms. Wsner was using her car to transport cocai ne,
standi ng al one, woul d not have been enough to establish an innocent
owner defense to the seizure or recommendation for forfeiture.
[T,

Appel l ants argue that the seizure of the car before a pre-
deprivation hearing to determne whether the car is subject to
forfeiture constitutes a due process violation. Significantly,
appel l ants overl ook 8 297(h), which provides explicit procedures
for notice and a hearing. "The purpose of the establishnent of the
standards, guidelines and nethods of procedure [under 8297(h)] is
to provide, after due notice has been given to the owner, a forum
in which it can be established whether the vehicle seized was used
to facilitate the transportation, sale and possession of controlled

dangerous substances. . . ." State v. One 1979 Pontiac Firebird,

(...continued)

forfeited if the owner establishes by a preponderance of the
evidence that the violation of this subheadi ng was done wi t hout
the owners's actual know edge." See One 1988 Jeep Cherokee v.
City of Salisbury, 98 Md. App. 676 (1994).

-16-



55 Md. App. 394, 399 (1983). Clearly, the statute does not
contenplate, nor does due process require, that a hearing nust
precede a seizure. Rather, it requires only that notice and a
hearing be afforded prior to the forfeiture of the property. See
Cal ero-Tol edo v. Pearson Yacht Leasing Co., 416 U S. 663, 679-80
(1974) (holding that pre-seizure notice and a hearing were not
required for the seizure of a yacht, when the seizure served the
significant governnmental purpose of allowing the governnment to
acquire in remjurisdiction over the property, the property was of
a kind that could easily be noved to another jurisdiction if
advance notice of the seizure had been given, and the seizure was
conducted pursuant to the provisions of a statute).

Maryl and courts have | ong recogni zed the constitutionality of
both the seizure and forfeiture provisions of the statute.
Gatewood v. State, 268 MI. 349 (1973); Prince CGeorge's County v.
One 1969 Opel, 267 Md. 491 (1973); Prince CGeorge's County v. Blue
Bird Cab Co., 263 M. 655 (1971). The statute protects against
arbitrary seizure of property; seizure of property requires
"process issued by any court having jurisdiction over the
property."” 8 297(d). Subsection (d) provides exceptions to this
requi renent, permtting property to be seized "incident to an
arrest or a search under a search warrant," 8§ 297(d) (i), and when
"there is probabl e cause to believe that the property has been used

or intended to be used in violation of this subheading." 8§
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297(d)(iv). In the context of the seizure of paraphernalia, the
provisions allowing for seizure incident to an arrest or when
probabl e cause exists to believe the property has been used in
illegal activity have been held to be "adequate protection agai nst
arbitrary action.” Md-Atlantic Accessories Trade Ass'n V.
Maryl and, 500 F. Supp. 834, 848 (D. M. 1980). Moreover, the 1989
amendnents added 8§ 297(s) to the forfeiture law, enacting a
"significant" additional procedural protection for owners who
wi shed to interpose an innocent owner defense. One 1988 Jeep
Cherokee v. City of Salisbury, 98 M. App. 676, 683 (1994).
Subsection 297(s) gives the court the power to "[g]rant requests
for mtigation or remssion of forfeiture, or take any other action
to protect the rights of innocent persons which is in the interest
of justice and which is not inconsistent with the provisions of
this section.”
I V.

Appel l ants argue that the statute is unconstitutional on its
face, because the standards for seizure and recomendation of
forfeiture of a vehicle are vague and overbroad. The circuit court
concluded that the statute is constitutional, relying on One 1969
Qpel, 267 M. 491, which rejected a simlar challenge to the
recently enacted autonobile seizure and forfeiture recomendation
gui delines of the statute as being "hopel essly standardl ess" and

failing to "informthe citizen under what ternms and conditions his
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autonmobile nmay be forfeited or returned.” ld. at 494. Recent
authority supports the circuit court's conclusion. |In State ex.
rel Frederick City Police Dep't v. One 1988 Toyota Pick-up Truck

334 M. 359 (1994), the Court of Appeals again addressed the
provi sions of subsection (i), stating: "As we see it, 8 297 (i)
was intended, as its words indicate, to vest "in the seizing
authority' a measure of discretion, guided by the factors specified
in the subsection, in making the determ nation whether the notor
vehi cl e, which becane 'subject to forfeiture' under 8§ 297 (b)(4),
shoul d be recommended for forfeiture." Id. at 374.

Appel l ants further assert that the statute is unconstitutional
as applied. They claim that the seizing authority and the
forfeiting authority are not, in practice, separate entities, as
required by statute, because the State's Attorney, the forfeiting
authority under the statute, also sat on the board of the seizing
authority, the Task Force. The circuit court understood appell ants
to argue that the decision to seize and the decision to recommend
forfeiture nust be nmade by separate officials, and found that this
was the case, wth the arresting officer making the decision to
seize, and the chief |aw enforcenent officer nmaking the decision to
recommend forfeiture.

We agree that, under the statute, the officer recomendi ng
forfeiture and the forfeiting authority nust exercise independent

judgment. Allegations of a lack of independent judgnent nust be
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examned if an official in the executive branch has inproperly
recommended for forfeiture an autonobile not subject to forfeiture,
or if the forfeiting authority has inproperly petitioned for
forfeiture of an autonobile not subject to forfeiture. In such a
case, the owner of the vehicle would have the opportunity at the
forfeiture hearing to establish that the autonobile was not subject
to forfeiture.

In appellants' case, however, the officer authorized to
recommend forfeiture did not reconmend the car for forfeiture, so
appel  ants cannot be heard to conplain that the process was sonehow
t ai nt ed. Nor did appellants offer any evidence to substantiate
their claimthat the State's Attorney, nerely by sitting on the
board of the Task Force, had any meani ngful effect on the chief |aw
enforcenent officer's independent review of the circunstances of
t he seizure

Appellants also argue that the Task Force violated the
Maryl and Declaration of R ghts by arbitrarily offering the "buy
back" option to sone owners of seized vehicles, but not to others.
They contend, in essence, that the Task Force, by failing to
recomrend the autonobile for forfeiture, and the State's Attorney,
by failing to file a petition for forfeiture, deprived them of the
right to litigate their innocent owner defense. This argunent is
speci ous. Ms. Boyd was not conpelled to buy back her car; she

voluntarily agreed to do so. If, as they were free to do,
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appel l ants had rejected the "buy back" proposal, the car could have
been recomended for forfeiture, the forfeiting authority could
have petitioned for forfeiture, appellants would then have been
afforded notice and a hearing, the deprivation of which they now
conplain, and they would have been able to litigate the innocent
owner def ense. It is questionable, however, whether the Boyds
woul d have net with success in establishing that they | acked actual
know edge of their daughter's illegal drug activity, pursuant to §
297(c).

The circuit <court also observed that appellants |acked
standing to challenge the statute, as applied, to those who were
not offered a buy-back of their autonobiles. Standing to sue
requires that the litigant have "an actual, real and justiciable
i nterest susceptible of protection through litigation." Myor and
City Council of Ccean City v. Purnell-Jarvis, Ltd., 86 M. App
390, 402 (1991). Moreover, a person nmay not ordinarily sue to
vindicate the constitutional rights of others. Faul kner v.
American Casualty Co., 85 MI. App. 595, 621 (1991). The exceptions
to the rule are narrow A litigant may assert the rights of third
persons when a relationship between the litigant and the third
persons is such that the rights of the third persons are
inextricably linked wth the actions of the litigant; when the
litigant is as effective or nearly as effective a proponent of the

rights of third persons as the third persons thensel ves woul d be;
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and if the rights of third parties are likely to be infringed. 1d.
at 622. This exception is reserved for relationships such as the
doctor-patient relationship, or the relationship of an owner of
real estate subject to racial restrictions and potential buyers
who are nmenbers of a mnority. Id.

The Boyds have not established a relationship between
t hensel ves and the unidentified third persons, who share with the
Boyds only the bond of having had their cars seized. Mor eover
there is no evidence either that the Boyds would be effective
representatives of these unidentified persons, or that failing to
offer these persons a buy-back opportunity would necessarily
infringe their rights. Cars seized from owners who were not
offered the opportunity to buy back their vehicles presumably
either had their cars recommended for forfeiture, or had their cars
returned to them as authorized by statute. If their cars were
recormmended for forfeiture, they would have had the right to notice
and a hearing as provided under the statute. Mor eover, if they
percei ved any violation of their rights, they would then have an
opportunity to bring suit on their own behal f.

V.

Appel l ants contend that the statute does not give the Task
Force the discretion to fail to recommend forfeiture once the
aut onobi |l e has been seized. Therefore, they claim that the buy

back program viol ates the statutory schene. The question here is
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whether a |aw enforcenent entity's pre-forfeiture buy-back
procedure is unconstitutional or in violation of the statutory
schenme, when such a procedure is neither expressly authorized nor
prohibited by the statute. In view of the Task Force's |awful
sei zure of the vehicle, the State certainly had a right to pursue
forfeiture of the property. In our view, just as prosecutors enjoy
the prosecutorial discretion to negotiate a plea bargain, ! before
or after charges are | odged, the officer recoormending forfeiture
had the discretion to refrain fromrecomending forfeiture and the

forfeiting authority would have the discretion to avoid petitioning

1 1n Santobello v. New York, 404 U S. 257, 260-261 (1971),
the Suprenme Court recognized the desirability of plea bargains:

The disposition of crimnal charges by agreenent
bet ween the prosecutor and the accused, sonetines

| oosely called "plea bargaining,” is an essenti al
conponent of the adm nistration of justice. Properly
adm nistered, it is to be encouraged. |[|f every

crimnal charge were subjected to a full-scale trial
the States and the Federal Governnment woul d need to
mul tiply by many tinmes the nunber of judges and court
facilities.

Di sposition of charges after plea discussions is
not only an essential part of the process but a highly
desirable part for many reasons. It |eads to pronpt
and largely final disposition of nost crimnal cases;
it avoids nmuch of the corrosive inpact of enforced
i dl eness during pretrial confinenent for those who are
denied rel ease pending trial; it protects the public
fromthose accused persons who are prone to continue
crim nal conduct even while on pre-trial release; and,
by shortening the tinme between charge and di sposition,
it enhances whatever may be the rehabilitative
prospects of the guilty when they are ultimtely
i npri soned.
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for forfeiture, in order to resolve issues concerning the seizure
of the vehicle.

Appel l ants urge us to reject the anal ogy to pl ea bargaining,
noting that the forfeiture proceeding is a civil in rem proceedi ng.
1986 Mercedes Benz, 334 Md. at 273. Even if, arguendo, the plea
bargain analogy is inapposite, because forfeiture is a civil
proceeding, then the seizing authority and the forfeiting
authority were entitled to negotiate and consunmate a settl enment of
the dispute with appellants. The | aw encourages such settlenents,
because they pronote efficiency and the econom cal use of judicial
resources in the admnistration of justice. Nationw de Mitual Ins.
Co. v. Voland, 103 Md. App. 225, 237 (1995).

The | aw enforcenent authorities here may well have cal cul ated
that they had a substantial |ikelihood of succeeding in a
forfeiture claim Even if the prosecutor thought appellants would
ultimately prevail, however, we believe that the prosecutor was
entitled to attenpt to resolve the dispute by way of a settlenent.
The settlenment here apparently was prem sed on the value of the
car, discounted for the tine and expense such a proceedi ng was
likely to cost the State. The Boyds could have conducted the sane
cal culus as the prosecutor, and nmay have concl uded that they would
have an uphill battle at the forfeiture proceeding, at which an
owner mnust prove that he or she | acked actual know edge of illicit

drug use. 8§ 297(c). Moreover, the Boyds may have decided to
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accept the settlenent agreenent because, as a practical matter, the
cost of litigating the forfeiture probably would have equal ed or
exceeded the value of the vehicle. It is also salient that the
rel ease that M. Boyd executed specified that she could have
consulted with counsel. Even if an attorney advised the Boyds
about posting a bond, pursuant to 8 297(0), this process can be
cunber sone and expensi ve.

Certainly, an owner whose property has been forfeited may
purchase the vehicle "at a sale conducted in a commercially
reasonable manner. . . ." State v. One 1983 Chevrol et Van, 309 M.
327, 346 (1987). Pennsylvania has considered the related question
of whether the court may use its equitable power to allow a person
from whom property has been forfeited to "redeent that property for
less than its market value. In Re: King Properties, 535 Pa. 321,
635 A 2d 128 (1993), the trial court found, after a hearing, that
King's entire interest in a house in which large quantities of
cocaine, cash, and drug paraphernalia was forfeited under
Pennsyl vania's drug forfeiture statute. 1d. at 325. Neverthel ess,
the trial court granted King the right to redeem the house for
$30, 000, relying on "ancient principles of equity of redenption."”
ld. The Commonweal th appeal ed, claimng that although the statute
does not prohibit a party fromwhom property has been forfeited to
re-purchase the property if sold, the statute does not include a

redenpti on provision. The Pennsyl vania Suprenme Court concl uded
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that the State's Controll ed Substances Forfeiture Act "provides no
met hod except purchase at sale for anyone to obtain forfeited
property." Accordingly, it reversed the trial court's order
all owm ng for redenption

In Re: King focused on what was authorized by the statute.
Appel lants in the case sub judice rely heavily on the fact that the
statute does not specifically authorize the Task Force's buy-back
program In Re: King is, however, distinguishable fromthis case.
It is notable that In Re: King dealt with a bel owval ue "buy back"
offered after the forfeiture determnation had been nmade.
Mor eover, a judge, and not the seizing authority, permtted the
redenption, contrary to the wi shes of the state.

Wil e the Maryl and statute does not specifically authorize a
buy- back provision, it clearly vests a neasure of discretion in the
executive branch with respect to seizure, recommending forfeiture,
and petitioning for forfeiture. Subsection (i) "was intended, as
its words indicate, to vest 'in the seizing authority' a neasure of
di scretion, guided by the factors specified in the subsection, in
maki ng the determ nation whether the notor vehicle, which becane
"subject to forfeiture' under 8 297 (b)(4), should be recomended
for forfeiture.”" One 1988 Toyota Pick-up Truck, 334 M. at 374.

We recognize that such discretion carries with it the
potential for abuse. Statutes allow ng | aw enforcenent agencies to

retain property that has been forfeited for the agency's use can
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create perverse incentives. Arguably, the police may concentrate
their enforcenent efforts on drug traders with expensive property
which, if forfeited, would help to fill the coffers of the State or
the political subdivision that enploys the agent making the
sei zure.'? See Mchael F. Alessio, From Exodus to Embarrassnent:
Cvil Forfeiture Under the Drug Abuse Prevention and Control Act,
48 SSMU. L. Rev. 429, 453 n. 172 (1995). The police may al so choose
to pursue those who appear to lack the nmeans to challenge any
m sconduct in regard to seizure. Consequently, "[i]t makes sense
to scrutinize governnental action nore closely when the State
stands to benefit."” Harnelin v. Mchigan, 501 U S. 957, 978 n.9
(1991).

The buy-back programcould, theoretically, notivate police to
sei ze cars of nodest value. Omers would nore likely be willing to
expend noney to defend against forfeiture of a luxury car than they
woul d for a vehicle valued at $2,500. |In the case of the Boyds,
even the relatively nodest legal bills they m ght have incurred to
contest forfeiture would have been quite high in proportion to the
value of their car. The choice to contest forfeiture would have

made little economc sense, even if the Boyds m ght have prevail ed

2\\6 are unaware of any authority that would permt the Task
Force to retain the settlenent proceeds. Because the statute
expressly provides for the disposition of the proceeds upon
forfeiture, any noney obtai ned and pursuant to the "buy back"
programor a settlenment nmust al so be di sposed of in accordance
wth § 297(f).
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with an i nnocent owner defense; their efforts to seek to preserve
their interest in a vehicle worth $2,500 could easily have cost
themthat anount in |egal fees. Recognizing theoretical risks of
abuse, however, does not warrant divesting the authorities of all
di scretion; the cure would be worse than the disease. Certainly,
this case is an exanple of the benefits that settlenents can
achieve; the seizure itself was clearly lawful, but the Boyds were
able quickly to recover their vehicle, at a price less than its
fair market val ue.

The case of Bourexis v. Carroll County Narcotics Task Force,
96 Md. App. 459 (1993), cert. denied, 332 M. 453, cert. denied,
510 U. S, 1195 (1994), is noteworthy here. In Bourexis, the
appel lant, who is an attorney of record on appellants' brief in the
i nstant case, sued the Task Force in a civil proceeding, alleging
that the Task Force's refusal to "work with" his clients deprived
him of a property interest in his livelihood, denied him equa
protection of the laws, and infringed his right of free speech. Id.
at 463. "Working with" the clients included entering into plea
bargain negotiations, as well as agreeing to forego seizure and
forfeiture proceedings in consideration of a cash settlenent, which
is simlar to the "buy back" arrangenent conplained of in this
case. |d. at 464. The argunent in Bourexis was that refusal to
"buy back" cars harnmed the attorney's clients, and derivatively

harmed him In the instant case, appellants argue the converse--
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that engaging in a "buy back" deal has harmed them The Bour exi s
Court noted that "appellant is not a crimnal defendant asserting
that the prosecutor, or police officers associated with the
prosecutor, have interfered with his right to counsel or to a fair
trial." I1d. at 473. The Court agreed with appellant that refusal
to negotiate plea agreenents with crimnal defendants based solely
on their choice of counsel would be arbitrary, but held that the
appel lant had failed to nmake a showi ng that the Task Force's policy
of refusing to negotiate with appellant's clients had resulted in
any interference with his occupational opportunities. The Court
essentially applied the maxim no harm no foul. W said: "In
short, [appellant] has alleged conduct that nay be wongful to
ot hers but none that has wonged him" Simlarly, we are unable to
ascertain that the agreenent to forego forfeiture proceedi ngs of
the car in consideration of a cash settlenent has "w onged"
appel | ant s.

The circuit court aptly noted:

The difference in price [between the $2,500 val ue of the

car and the $2,000 actually paid to buy back the car]

falls in the favor of the [appellants]. |If there was not

a buy back policy, the [appellants] would not have

recovered their autonobile, worth $2,500. Because of the

buy back policy, and the [appellants] were free to refuse

this agreenent, the [appellants] arguably saved $500."
We concl ude that the Boyds were not harmed by opting to re-purchase

their car pursuant to the Task Force's "buy back" program and that

the statutory schene does not preclude such a resol ution.
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V.

We next address appellants' contention that their allegations
of intentional m srepresentation were sufficient to withstand a
motion to dismss. As discussed above, to prevail in this Court,
appel  ants nmust denonstrate that the trial court inproperly granted
def endants' notions for sunmmary judgnent. In light of the
conclusion that the Boyds' car was lawfully seized, there is no
basis for the intentional msrepresentation claim referred to
bel ow as a claimfor fraud.

To prevail on a claimfor fraud, the plaintiff nmust prove:

(1) that the defendant made a fal se representation; (2)

that its falsity was either known to the defendant, or

the msrepresentation was made wth such reckless

indifference to the truth as to be equivalent to actual

know edge; (3) that it was made for the purpose of

defraudi ng the person claimng to be injured thereby; (4)

t hat such person not only relied upon t he

m srepresentation, but had a right to rely upon it in the

full belief of its truth, and would not have done the

thing from which the injury had resulted had not such

m srepresentati on been nade; and (5) that such person

actually suffered damage directly resulting from such
fraudul ent m srepresentation.

Par ker v. Colunbia Bank, 91 M. App. 346, 359 (1992) (interna
citations omtted).

The single fact on which the claim against TFC Hui sl er was
based was his remark that the Boyds would "never" get their car
back. W conclude that the trial court correctly determ ned that
al though this statenent did in fact later prove to be untrue, it

was nerely the expression of an opinion about a future event.
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Moreover, it proved to be untrue because the Boyds did not rely on
the statenent; instead, they proceeded to buy back their
aut onobi | e.

The single allegation against M. Wl ker was that he
m srepresented that he had a right to detain the car and to sell it
back to the Boyds, because they asserted that the vehicle had been
illegally seized and M. Wl ker had no such right. The tria
court, in dismssing the claim did not address this claim
squarely. Instead, the trial court found:

Plaintiff claims that M. Wl ker fraudulently induced
Plaintiffs into paying $2,000 in order to retrieve their

car. M. Walker represented to Plaintiffs that the
autonobile was worth $2,500 and that Plaintiffs could
have it for $2,000. This representation was not

inaccurate and was not nmade wth the purpose of

defrauding the Plaintiffs. In fact, the car was sold to

Plaintiffs for the price of $2,000. Therefore, the Court

finds that there was not a msrepresentation and wl|

accordingly dismss Count 2 of Plaintiff's Amended

Conpl ai nt .

We are governed by the rule that an "appellate court will not
ordinarily undertake to sustain the [summary] judgnent by ruling on
anot her ground, not ruled upon by the trial court, if the
alternative ground is one as to which the trial court had a
di scretion to deny sunmary judgnent." Three Garden Village Ltd.
Partnership v. U S F.G, 318 M. 98, 107-108 (quoting Ceisz v.
Greater Baltinore Medical Center, 313 M. 301, 314 n.5 (1988)).

Based on the facts, the car was legally seized and detained.

Therefore, the fraud claimagainst M. Wal ker failed because, as a
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matter of law, M. Wal ker's assertion that he |awfully detained the
car was true when spoken. Had the trial judge addressed the
contention actually before him he would have had to reach this
conclusion as well. Since the court had no discretion to deny the
nmotion, we may affirmthe grant of the notion for summary judgnent
as to the fraud clai magainst M. Wl ker.?®?

Because the trial court correctly found that appellants failed
to show either that the statute is unconstitutional on its face or
that the statute is unconstitutional as applied, the trial court
did not reach the issue of whether the defendants could assert a
defense of qualified immunity with regard to the constitutiona
clains. As we affirmthe trial court's holding that the statute is
constitutional on its face and as applied in this case, we also
decline to reach the issue of the defense of qualified inmunity

concerning the constitutional clains.

JUDGVENT AFFI RMED

APPELLANTS TO PAY COSTS.

13 Appel | ants have not chall enged the grant of summary
judgnent with regard to the conspiracy claim
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