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Appel l ants, Donald Bradley, the mayor or fornmer mayor of
Hurl ock, and apparently a nenber of the Hurlock "police comm s-
sion," and Wendell Travers, the forner chief of police of Hurlock,!?
filed separate notions for summary judgnent with attached nmenoranda
of law. Bradley's Mtion and Menorandum was over forty pages | ong;
Travers's was over sixty-five pages |ong. In each notion was a
request for summary judgment based on immunity grounds. Bradley's
imunity assertion and argunment began on page thirty-one of his
nmotion, and Travers's began on page forty-seven. The Grcuit Court
for Dorchester County denied both notions. In their Notice of
Appeal , appellants appealed "from the Court's Oder of April 3,
1996, denying their notions for summary judgnent on immunity
grounds and all other adverse rulings.” W shall address only the
i mmunity argunents.

We are aware that in the recent collateral order doctrine case

of Montgomery County v. Sevens, 337 Ml. 471 (1995), the Court of Appeals

opi ned that because, under the collateral order doctrine, judgnents

rendered under it were considered final, other adverse rulings

! Appellants fail to identify either Bradley or Travers
early in their brief (briefs). Eventually, we realized that at
all relevant tinmes Travers was the chief of police of Hurlock and
Bradl ey the mayor.
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could al so be resol ved pursuant to Maryland Rule 8-131(d), which
provides that on an appeal from a final judgnment interlocutory
orders may be reviewed. W do not perceive, however, that the
| anguage utilized by the Sevens Court was intended by it to require
this Court to resolve conpletely all other interlocutory adverse
rulings, in addition to an adverse ruling on an immunity issue,
when the immunity issue is believed to authorize an immediate
appeal .

While an order granting sunmary judgnment in favor of all
defendants on i mmunity grounds would be a final judgnent, an order

denying such a notion is not a finalorder. An interlocutory appea

is permtted only because, if conplete and absolute inmmunity
exists, it may, under certain circunstances, enconpass the right to
be imune fromthe trial process itself, and, thus, if an immunity
claimis wongfully denied, absent an i medi ate appeal, the right
not to be tried, if it exists, is lost. W also point out that a
deni al of a notion based upon immunity grounds is notrequired to be
i mredi ately appealed. It may be appeal ed after the concl usion of
the entire case, should an appellant so choose.

If we reverse the trial court on the immunity issue, the other
al l eged "adverse rulings" are, so long as our holding is not
reversed by higher authority, of no inportance. Wile appellants,
in the event we were to affirmthe trial court's action, mght |ike

us to act as an advisory body in respect to the trial court's other
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interlocutory rulings, we shall decline to do so. |In plain terns,
this case is in a procedural norass. Wre we to affirmthe trial
court on the immunity issue and attenpt to resolve the other
interlocutory issues as well, we would acconplish little. The
case, considering the disparate causes of action and the fact that
it has not yet been tried, would nerely revert to its forner
posture, be tried, and, nore likely than not, then be appeal ed
again. W decline to do that now since we are probably going to
have to do it later in any event. Such a procedure as suggested
woul d circunvent the purpose of Maryland Rule 2-602 and woul d

inproperly result in pieceneal appeals.
Turning to the case subjudice, the trial court succinctly set

forth the general facts underlying this nmultiparty and nulticlaim
case in its opinion in respect to a prior notion to dism ss:

In legal circles, an action brought by
several individuals, against several defen-
dants, on the basis of nultiple causes of
action, is often referred to as the "shotgun
approach.”™ This is such a case. Here seven
seem ngly dissociated individual s have brought
this action to recover damages from w ongs
all egedly visited upon them by the town of
Hur | ock, Maryland (Mayor and Council of Hur-
lock, Inc.), its Mayor (Donald Bradley), its
police chief (Wndell Travers), and its "Po-
lice Conm ssion.”

The individual Plaintiffs may be viewed
as being three distinct groups: forner offi-
cers of the Hurlock Police Departnent
(HP.D.), a present H P.D. officer, and two
i ndi vi dual s who are not, and have never been,
Hurl ock police officers. They have | oi ned
forces to fire a "shotgun" blast at the Defen-
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dants, through a Conplaint and Anmended Com
pl ai nt enbodying twelve counts and at | east
five different causes of action, sonme of which
apply to all Defendants, sone to only one of
t he Defendants, and each of which applies to
only one of the Plaintiffs.

The matter is presently before the Court
on Mdtions of the respective Defendants to
dismss the action; in effect, to determne
whet her Plaintiffs have used the wong anmuni -
tion and/or ained at the wong targets.

The factual avernents of the various
counts are tied together by a common thread,
or thenme, woven into and underscoring each
count: that Hurlock's police chief, Wndel
Travers (Chief Travers) regularly and system
atically engaged in illegal and wongfully
abusive actions in performance of his duties
and powers as police chief, encouraged and
even required his officers to do |ikew se, and
establ i shed a "code of silence" forbidding his
officers to reveal or even discuss such activ-
ities to or with others. A secondary thene,
runni ng through many of the counts, avers that
the town (through its Mayor and Council) and
its mayor were aware of the alleged activities
and that they not only failed to take correc-
tive action, but also participated with and
assisted the police chief in retaliating
agai nst those officers who broke the "code of
silence" by reporting the unlawful activities
to the mayor and/or councilnmen, and to other
| egal authorities (including the State's
Attorney for Dorchester County and the State
Prosecutor). The various individual counts
are but mnor variations in which the thenes
are nore or |ess adapted to the particular
wrong conpl ained of in the count.

CGenerally, the fornmer officers seek
damages for wongful discharge. They allege
that they were fired fromH. P. D. because they

refused to obey illegal commands and because
they reported the chief's activities to oth-
ers. Apparently they were "rookies" still

serving as at-will enployees in a "probation-
ary status" when their enploynent was term -
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nated. One officer, Sgt. Thomas Wl f, was a
veteran officer with vested rights under the
Law Enforcenent Oficers' Bill of Rights. His
conplaint is that, because he could not be
cavalierly fired, he was subjected to harass-

ment and the intentional infliction of eno-

tional distress by the Chief (with the com

plicity of the mayor and Town Council). He
also clains to have been slandered by the
Chief. The two "private citizens" Plaintiffs
allege that they were illegally arrested,

unl awful Iy det ai ned, and otherwi se tortiously
wronged by the Chief and by officers acting
under his direct supervision and orders.

[ Footnotes omtted.]

The trial judge dism ssed the action against the Town of
Hurl ock on the grounds that it did not receive the 180-day notice
required by the Local Governnment Tort Cains Act, Ml. Code (1973,
1995 Repl. Vol.), 8 5-404 of the Courts & Judicial Proceedings
Article, and, accordingly, sovereign imunity barred the action.
The trial court also dism ssed the Hurl ock police comm ssion from
t he case because it had, and continues to have, no | egal existence.
No appeal fromthose rulings has been taken.

As alluded to in the trial court's opinion, the various counts
all ege wongful discharge, failure to supervise, assault, false
i nprisonnent, defamation, and a nultitude of other related and
unrel ated wongs against police officers, in addition to other
unrel ated offenses allegedly commtted against several private
citizens. Questions of msjoinder arise out of what the trial
court described as appellees' "shot gun approach.” The nost

tenperate judicial |anguage we can use to describe the pretria
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nature of this case is that it is a nmess.? Appellants, by raising
noni munity issues on appeal, relating to the underlying clains of
wrongful /constructi ve di scharge, slander, intentional infliction of
enotional distress, false arrest, and fal se inprisonnent, invite us
early to the table. W decline the invitation and shall address
only the imunity issues, firm in our belief that during any
subsequent trial below, counsel and Judge Warren would or wll be
able to clarify the issues and enable counsel, if necessary, to
present clear appellate issues after the final judgnents are

r ender ed.

| muni ty

Appel lants present their imunity argunments in three places in
their brief. In argunent |., argunent Il.c., and argunent V.c
Argunent |. alleges that Bradley and Travers are entitled to public
official immunity fromall of the actions filed against themby all
of the appell ees because "Appellees did not cite to any specific
material facts in dispute . . . [and] did not cite to any specific
actions taken by Appellants to strip them of the protection of

public official immunity." Argunent Il.c. is the same but, because

2 Separate and i ndependent w ongful discharge cases by
several former and present enployee-plaintiffs, alleging, in nost
i nstances, different acts of different defendants, are sonehow
j oi ned together. Moreover, what appear to be conpletely separate
clains of private citizens, which are unrelated to any enpl oynent
status of the police plaintiffs, are joined in the sane action.
How all of these actions can be tried in one case is, to under-
state, not altogether clear.
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it is directed at the "wongful and/or constructive discharge"”
claims, would be limted to the present and forner enployee-
appel l ees. Argunent V.c. applies only to the citizen-appell ees,
MWIllians and HIIl, and the clains filed by them agai nst Travers.
Presumably, this argunment is based on the sanme premse, as it is

prefaced by "as di scussed above."

Standard of Review
In reviewing the grant or denial of a summary judgnent notion,
we are concerned with whether a dispute of material fact exists.

Arnold Developer, Inc. v. Collins, 318 Md. 259, 262 (1990); Bachmannv. Glazer &

Glazer, Inc., 316 M. 405, 408 (1989); Kingv. Bankerd, 303 M. 98, 111

(1985); Markeyv.Wolf, 92 M. App. 137, 170-71 (1992). "A materi al
fact is a fact the resolution of which wll sonehow affect the
outconme of the case." King, 303 Md. at 111 (citing Lynx, Inc.v.Ordnance

Prods, Inc., 273 Md. 1, 8 (1974)). "A dispute as to a fact “relating
to grounds upon which the decision is not rested is not a dispute
Wi th respect to a material fact and such di spute does not prevent the
entry of summary judgnent.'" Seaboard Qur. Co.v. Richard F. Kling, Inc., 91 M.
App. 236, 242-43 (1992) (quoting SAlisbury Beauty Schs. v. Sate Bd. of Cosmetolo-
gists, 268 Md. 32, 40 (1973)) (enphasis in original). W have

further opined that in order for there to be disputed facts

sufficient to render summary judgnent inappropriate "there nust be
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evi dence on which the jury could reasonably find for the plain-

tiff." Id at 244.

The Court of Appeals has also stated that "the proper standard

for reviewm ng the granting of a sunmary judgnment notion should be

whet her the trial court was legally correct.” Heat& Power Corp.v. Air

Prods. & Chems, Inc,, 320 Md. 584, 592 (1990) (citations omtted). The
trial court, in accordance with Maryland Rule 2-501(e), shall
render sunmmary judgnment forthwith if the notion and response show
that there is no genuine dispute as to any material fact and that
the noving party is entitled to judgnent as a matter of law. The
pur pose of the summary judgnent procedure is not to try the case or

to decide the factual disputes, but to decide whether there is an

issue of fact that is sufficiently material to be tried. SeeCoffey

v.Derby Sed Co.,, 291 Md. 241, 247 (1981); Berkeyv.Ddia, 287 Mi. 302, 304

(1980). Thus, once the noving party has provided the court with
sufficient grounds for sunmmary judgnent,

[1]t is . . . incunbent upon the other party
to denonstrate that there is indeed a genuine

dispute as to a material fact. He does this by
producing factual assertions, under oath, based on the
personal knowledge of the one swearing out an

affidavit, giving a deposition, or answering

i nterrogatories. "Bal d, unsupported state-

ments or conclusions of law are insufficient."
Lowmanv. Consolidated Rail Corp., 68 Mi. App. 64, 70, cert.denied, 307 Md. 406
(1986) (citation omtted; enphasis added). Wth these consider-

ations in mnd, we turn to the case subjudice.



Qualified Imunity
The appellants, the remaining defendants below, ® asserted a
qualified imunity defense. W first note that appeals of denials
of immunity clains, while technically simlar to collateral order

doctrine cases, rest on another basis as well. The Court of
Appeal s, in Satev.Hogg, 311 Ml. 446, 456-57 (1988), not ed:

From t he standpoint of being "effectively
unrevi enable" the erroneous rejection of
sovereign imunity in bar of a claimissmilarto
the erroneous denial of the protection against standing trial for the
second time which is embraced in the privilege against former
jeopardy. In that instance, an order denying a double jeopardy
defense is immediately appealable. See Abney v. United Sates,
431 U.S. 651, 97 S. C. 2034 (1977). Li ke-
w se, an order inproperly failing to recognize
t he bar of sovereign immunity to a claimwould
effectively escape review if the sovereign
were forced to stand trial on that claim and
await final judgnent before obtaining appel-
late review. Consequently, the collateral
order doctrine permts imediate review here
to determ ne whether the denial of the notion
to dismss the counterclaim erroneously de-
prived the State and its instrunentality .
of the protection of sovereign immunity.
[ Enphasi s added. ]

I n Artisv. Cyphers, 100 Md. App. 633, 642 (quoting Buntingv. Sate, 312 M.

472, 481-82 (1988)), affdmem., 336 Mi. 561 (1994), we, nevert hel ess,

stated

3 The Town of Hurlock's imunity notions were granted. No
appeal was imedi ately taken by appellees. Thus, the actual
enpl oyer of the enpl oyees-appellees is, at this point, no | onger
a party to this action. W shall not address the continuing
presence of abusive or wongful discharge clains in the absence
of the enpl oyer.
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that there were a nunber of immunity-type
rights that, in a broad sense, could be re-
garded as trial-avoidance rights but which
d[o] not permt interlocutory appeals, nen-
tioning, anong others, the States' right under
the Eleventh Amendnent to avoid being haled
into Federal court as a defendant. [The Bunting
Court] concl uded,

"In sum the idea that an issue is not
effectively reviewable after the term na-
tion of the trial because it involves a
‘right' to avoid the trial itself, should
be limted to double jeopardy clains and
a very few other extraordinary situa-
tions. Qherw se, as previously indicat-
ed, there would be a proliferation of
appeal s under the collateral order doc-
trine. This would be flatly inconsistent
with the | ong-established and sound pub-
lic policy against pieceneal appeals.”

The Artis Court then restated the concerns we had previously

expressed about Satev.Hogg, supra, i n Boardof Trusteesv. Fineran, 75 M. App.
289 (1988). Because of the manner in which the Court of Appeals

affirmed Artiss we shall not repeat those concerns here.

In Artiss we noted that the plaintiffs had argued in their
nmotion to dism ss the appeal

the right to an imediate appeal from the
rejection of an imunity defense should be
limted to the rejection of a defense based on
absolute i nmunity, which is resolvable as a
matter of law, and should not be recognized
when the defense is one of qualified i munity —
either statutory or common | aw —whi ch may be
fact-based. They point out that the Court of
Appeal s has never approved (or di sapproved) an
i mredi ate appeal from an interlocutory order
rejecting a defense of qualified imunity, and
they ask us to reconsider Fineran and, inplic-
itly, [Townof] Brunswmick [v.Hyatt, 91 MJ. App. 555
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(1992)]. Rel ying on the reasoning expressed
in Justice Brennan's dissenting Opinion in
Mitchell v. Forsyth, 472 U.S. 511, [105 S. C. 2806
(1985)], they urge in their brief that quali -
fied immunity is "inextricably bound with the
merits of the action and thus in no sense
collateral to the ultimate question on the
merits.”

This argunent inplicates the third crite-
rion in the collateral order analysis —wheth-
er the decision appealed is conpletely sepa-
rate fromthe nerits of the action —at | east
as nuch, if not nore, than the fourth criteri-

on expounded upon in Hogg. There is nmuch to be
said for it, and, as we earlier indicated, we

made essentially the sane point in Fineran. Hogg,
however, as confirned in [Satev] Jett, [316 M.

248 (1989)] seems to preclude the draw ng of
that kind of distinction.

100 Md. App. at 646 (sone enphasi s added).

W then discussed at sone | ength Mitchell v. Forsyth, 472 U.S. 511,

105 S. . 2806 (1985), which addressed the appealability of

rejections of qualified imunity defenses. I n Mitchell,

the prior

Suprene Court case of Harlowv. Fitzgerald, 457 U. S. 800, 102 S. . 2727

(1982),

The Mitchdl Court continued, [472 U. S.] at 526,
105 S. C. at 2815:

Harlow t hus recogni zed an entitle-
ment not to stand trial or face the other
burdens of litigation, conditionedon theresolu-
tion of the essentially legal question whether the conduct of
which the plaintiff complains violated clearly established
law. The entitlenment is an immunity from suit
rather than a nere defense to liability;
and |ike an absolute immunity, it is
effectively lost if a case is erroneously
permtted to go to trial."

was itself discussed and construed. W, in Artis comrent ed:
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100 Md. App. at 649-50. Then, in Artiss we noted that the Mitchel

Court referred to the other elements of the collateral order

doctrine that include "whether it is collateral to the rights

asserted in the action." ld. at 651. We then expressed our

interest in this factor. We concl uded our discussion of Mitchel
itself by stating:

The plurality view in Mitchelv. Forsyth may be
entirely appropriate when the qualified immu-
nity at issue is that stated in Harlow, for the
very reasons stated in Part |11 of the Mitchel
Qpinion. To take the plurality hol di ng out of
t hat context, however, and apply to it every
form of common |aw or statutory qualified
immunity that exists in Maryland is neither
conpel l ed nor rational. I n Harlow, the Court
"refashioned" the public imunity doctrine to
cleanse it of subjective elenents and present
a unitary objective standard. That, and that
alone, it seens to us, is what allowed the
four Justices in Mitchel to view the issue
presented in an imediate appeal as being
purely legal in nature and thus not requiring
the appellate court, at that prelimnary stage
of the litigation, to becone imersed in the
underlying factual clains and responses.

Artis, 100 Md. App. at 651-52. We conti nued:

That i ndeed, seens to be how t he Feder al

appel l ate courts have construed Mitchell. Were
the qualified immunity being asserted is the

Harlow i mmuni ty and its existence does not hinge on unresolved
disputed facts, i mmedi ate appeals have been al -
| owed. Clark v. Link, 855 F.2d 156 (4th Gr.
1988); Childressv. Small Business Admin.,, 825 F. 2d 1550
(11th Gr. 1987); Tomer v. Gates, 811 F.2d 1240
(9th Cir. 1987); Huron Valley Hosp. v. City of Pontiac,
792 F.2d 563 (6th Gir.), cert. denied, 479 U.S.
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855, 107 S. Ct. 278 (1986); Metlinv.Palastra, 729
F.2d 353 (5th Gr. 1984). Oher courts have
made cl ear, however, that, when "resol ution of
the inmmunity defense depends upon disputed
factual 1issues, or upon mxed questions of

fact and law, an imedi ate appeal w Il not
lie, and review of the qualified inmunity
determination will have to await the [trial]

court's resolution of the factual questions.™
DiMarco v. Rome Hosp., 952 F.2d 661, 665 (2d G r.
1992) and cases cited therein. Accord[] Gorman
v. Robinson, 977 F.2d 350, 354 (7th Gr. 1992);
Crippa v. Dukakis, 905 F.2d 553, 556-57 (1lst Gir.
1990) ; Feagley v. Waddill, 868 F.2d 1437, 1441-42

(5th Cir. 1989). The appeals in those cases
wer e di sm ssed.

As we have observed in our discussion of
the imunity grounds asserted by M. Artis, we
are not being presented here with wholly | egal
i ssues. Wiether Artis enjoys the good sanari -
tan immunity he clainms will depend on whet her
his alleged negligence constituted gross
negligence, a matter that is in sharp dispute.
Ordinarily, unless the facts are so clear as
to permt a conclusion as a matter of law, it
is for the trier of fact to determ ne whether
a defendant's negligent conduct anmounts to
gross negligence. Romaneskv.Rose, 248 M. 420,
423 (1968); compare Boyer v. Sate, 323 Ml. 558
(1991) andBoucher v.Riner, 68 Ml. App. 539 (1986),
where the facts, as pled or presented on
summary judgnent, were found to be legally
insufficient to warrant a finding of gross
negl i gence.

A simlar situation exists wth respect
to the common |aw qualified i Mmunity asserted
by Artis; that, too, depends on a nunber of
fact-specific elenments — those relating to
whet her he is a public official, whether he
was engaged in discretionary as opposed to
m ni sterial acts, and whether his conduct, if
negl i gent, constituted gross negligence.
There are, already, disputes as to each of
t hese factors.
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The Court of Appeals, on nore than one
occasion, has |ooked to the plurality pro-

nouncenents in Mitchel v. Forsyth as persuasive
authority, and we certainly can do no |ess.
But we shall accept them in their proper
context, as we believe the Court of Appeals
i ntended to do, and not extend themto circum
stances that are foreign, and indeed antithet-
ical, to their underpinnings.

100 Md. App. at 652-53 (enphasis added).

W then held that while the issue of whether a particular
def endant possesses qualified immunity will ultimtely be resol ved
as a matter of law, if it depends on the "resolution of disputed
material facts, . . . the existence of gross negligence or nmalice,

for exanple," the finder of fact, in the case subjudice, the jury,
must resolve that initial dispute. Id at 653.%
As we earlier indicated, the Court of Appeals affirnmed our

decision in Artisin nmenorandum fashion. Had it wanted to all ow our
result in Artis wi thout adopting our reasoning in respect to the real

meani ng of Hogg, it would have dism ssed the certiorari petition.
Instead, it did not dismss the appeal on the ground that certiora-
ri had been inprovidently granted. The Court of Appeals specifi-
cally stated, "For the reasons stated . . . in Artisv. Cyphers, 100 M.
App. 633 (1994), the judgnent is summarily affirned.” 336 Ml. at

561. Because our reasoning was adopted by the Court of Appeals, it

4 Whether qualified imunity exists in the case subjudice
depends upon the presence or absence of nalice, not gross negli-
gence.
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is the Court of Appeals's holding. It is the Maryland law. W

conclude, therefore, that the Hogg deci sion has been nodified by

the Court of Appeals's affirmance of our Artis Under certain

ci rcunstances, such as those extant here, issues involving
qualified immunity may not always be imredi ately appeal able. By
denyi ng appellants' inmunity-based portion of their notions for
summary judgnent, the trial court has left the issue of resolving
di sputes as to the presence or absence of nmalice to the fact finder

at trial. Under Artis;, our only function is to determ ne whet her

there was a genuine dispute of material fact on those issues. W
|l ook primarily to the extract and the rel evant pl eadi ngs contai ned
therein.>®

In responding to the notions for summary judgnent, the
appel | ees attached deposition testinony and incorporated it, and
the allegations of their conplaint as well as their previous
responses to appellants' prior notion to dismss. W have revi ewed
the allegations of the respective plaintiffs, appellees here. W
i nclude here only a summary of part of them

There were assertions in the deposition testinony, or in
answers to interrogatories of the various plaintiffs, that appel-

| ant, Travers, notified subjects under crimnal investigation by

> W note that appellants initially filed notions to dis-
m ss, which alleged the same grounds. As to appellants' immunity
clainms, it was denied. They subsequently filed the notions for
summary judgnent that are the focus of this interlocutory appeal.
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his officers of the investigations, thereby thwarting his own
officer's efforts; ordered some of the plaintiffs to lie on
applications for search warrants (in one instance telling one of
the officers to state in an application that a handgun had been
used in a crine so that officers could then search drawers and
smal |l er places for narcotics when, in fact, the Chief had initially
told the officer that a rifle, a |ong gun, had been used); ordered
the officers to draft applications for warrants to search houses
known by the chief not to be in the town of Hurlock, and thus
beyond its jurisdiction; regularly used derisive racial epithets;
forced subjects to sign over noney to the departnent in return for
the nonfiling of crimnal charges —even when the subject was not
suspected of the crine; referred to the State's Attorney as a
"cocksucker"; questioned sone of the officers about their sexua
relationship with "dates," eg., "D d she go down on the old boy,"
etc. One officer testified that the chief told him "If you get a
n . . . and you think he's done sonething and he won't admt it,
just thunp hima couple tines and say a little white rabbit did it

Travers also allegedly told plaintiff Geeley that he was
going to "fuck [Geeley] as a police officer and I would never gain
enpl oynent as a police officer again." There were nunerous ot her
assertions of inproper conduct on the part of the chief.

The facts incorporated into appell ees’ answers to appel |l ants’

nmotions for summary judgnent also asserted that many of these
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al | egati ons were made known to then Mayor Bradl ey, who, according
to plaintiffs, chose not to do anything to rectify the probl ens.

Utimately, the plaintiffs apparently brought these allega-
tions, and others we have not specifically laid out, to the
attention of the State's Attorney for Dorchester County and to the
attention of the Special State Prosecutor. The officers alleged
that their discharges and forced resignations resulted from the
anger of appellants, Travers and Bradl ey, and nmalice resulting from
the officers' efforts to have what they perceived as their
supported conpl ai nts addressed by sone appropriate authority.?

At one point, Travers believed that 3 enn had been conpl ai n-
i ng. Travers then took Genn to Bradley's real estate office
sayi ng, "Nobody threatens ne |like that”" and "You don't know who
you're fucking wth." There, denn discussed his possible
resignation with Mayor Bradley and the chief, and the mayor told
him that his probation was up in August, "If you want to |eave
that's your choice, as long as you do your two years with us."
After they left Mayor Bradley's office, Travers explained to 3 enn
that if he |left before the two years was up, he would have to pay
Hurl ock for his training —approximtely $8, 000.

G enn was asked if he feared retaliation from Travers if he
conpl ained to Bradl ey, and he said "yes" because they were friends

and because he and others had net with two councilmen and Ms.

6 W have deliberately not included a bl ow by-bl ow recount -
ing of all of the various allegations.
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Mal oney, the State's Attorney, and then with the Special State
Prosecut or.

Oficer Martin Fisher testified, noreover, that "I talked to
Mayor Bradley quite a fewtinmes at his office." He talked to the
mayor about the chief's use of profanity and manner of addressing
the officers. He says he told Bradl ey about the drug investigation
pr obl ens. "I spoke to him about the drug investigations." He
noted that Bradley "had the sanme answer all the tine."

Wendel | [Travers] will be Wendell, Marty.
Why don't you do your two years here, nove on?
A lot of guys do. A lot of guys use us to get
to bigger and better agencies. Accept the

fact.

Fi sher noted that

Mayor Bradley told nme | needed to not
rock the boat with Wendell. | needed to do ny
two years and go. . . . | needed to do ny two

years and nove on if | wasn't happy.

At anot her point, Fisher noted that at sone time during his
enpl oynment he had been asked to sign a contract (apparently in
regard to reinbursing Hurlock for his training) and initially
refused to sign it. He testified that Mayor Bradley told him
"Marty, if you don't sign it you re going down." He then signed it
under duress. In interrogatories, Fisher asserted that Travers's
and Bradley's friendship caused them not to have a normal mayor -

police chief relationship and that he felt that Bradley would
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reveal his confidences to Travers.’ He noted that he was told "by
menbers of the community that it was an on-going problem wth
Bradley failing to act against Travers."

Thomas Wl f, a drug task force nenber, testified in deposition
that he went to Mayor Bradley or net with himthree tinmes and told
hi m about the chief's "intelligence blackout." In answer to
interrogatories, he stated that Mayor Bradl ey had been apprised of
the "problems . . . wth Chief Travers, and has refused to
i nvestigate or take any . . . action.”

In answers to interrogatories, Mayor Bradley recalled a

conversation with officer Fisher, wherein Fisher conplained "in
general terns about Chief Travers.” On another occasion, Fisher
(and perhaps denn) net with Bradley and "questioned . . . the
Police Departnent's policies and procedures.™ Bradl ey i nforned

them to take their conplaints to Travers as it was Bradley's
practice "not to becone involved, outside of appropriate channels."”
He later voted for Fisher's term nation because Fisher was "disre-
spectful to this supervisors . . . that Fisher had m srepresented
certain matters" and had "failed tinely to prepare and submt
reports.”

I n deposition testinony, Mayor Bradl ey noted that because the
State's Attorney's investigation and Special State Prosecutor's

investigation did not result in any action, he did not "feel

" David G eeley, Anthony @ enn, and Adam Nevins all testi-
fied simlarly either in deposition or by interrogatories.
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further action" needed to be taken. As to Fisher, he noted |l ater
that one of the reasons for Fisher's term nation was that Fisher
"probably was not ever going to get along with the police chief."

There was al so testinony that the two appellants were friends.

One of the plaintiffs alleged, "I've been told they go to parties
together.” Q "Drinking alcohol?" A "Yes. They used to go out
to parties and stuff like that . . . sort of like A C Collins

sticking up for O J."

The record is replete with factual averments and depositi onal
testinony and answers to interrogatories, etc., a sufficient nunber
of which may be admi ssible at trial,® fromwhich, if believed by
the trier of fact, a sufficient inference of malice as to Chief
Travers could be nmade. The evidence, and reasonabl e inferences
therefrom is nmuch nore tenuous as to Bradley. To sone substanti al
extent, it is speculation. Whet her a sufficient connection can
ultimately be made in order to establish malice on Bradley's part
may well be difficult. At this stage of the proceedi ngs, however,
the connection, mnimal though it my be, is sufficient to
w thstand a notion for summary judgnment where all inferences in
favor of the persons against whomthe notion is directed nust be

made.

8 Sone of the averments we have nentioned may not ultinmately
be adm ssi bl e, dependi ng upon whet her a proper foundation can be
| ai d.
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We shall hold that that evidence presented to the trial court
was sufficient to establish a genuine dispute as to a materia
fact, i.e, the possible existence of malice as to all the remaining
def endants, appellants herein. Under the circunstances of this
case, the disputes over the existence of malice nust be first
resolved by the trier of fact. This appeal, therefore, is
premature and shall be di sm ssed.?®

APPEAL DI SM SSED;, COSTS

TO BE PAI D BY APPELLANTS.

° 1t may be that common-law public official inmmunity is not
applicable due to the intentional nature of the alleged torts.
Even if applicable, there would still be a requirenent that
actual malice exists. Section 5-321 of the Courts and Judi ci al
Proceedings Article may provide imunity unl ess actual malice
exists. In either event, "actual malice" is the key to maintain-
ing the suit. W have held that a sufficient show ng of actual
mal i ce has been nade below to withstand the notion.



