REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 232

Sept ember Term 2000

KELLY LYNN BRADSHAW

V.

STATE OF MARYLAND

Mur phy, C.J.,
Eyl er, Deborah S.,
Al pert, Paul E.
(Retired, Specially Assigned),

JJ.

Opi ni on by Murphy, C.J.

Filed: June 6, 2001



Thi s appeal presents the question of whether the “interspousal

i mmuni ty” defense applicable to a charge of theft is also applicable
to charges of robbery, attenpted robbery and/or conspiracy to conmt
robbery. In the Circuit Court for Mntgomery County, a jury (Hon. S.
M chael Pincus, presiding) convicted Kelly Lynn Bradshaw, appell ant,
of felony nmurder and rel ated offenses. The State’ s evi dence was
sufficient to establish that, on or about Septenber 29, 1998,
appel l ant and one Darryl “Speedy” Butler (1) conspired to rob
ad ani pekun “Tony” Oyefusi, appellant’s husband, and (2) nurdered M.
Oyefusi during their attenpt to conmt the robbery. |In support of
her argument that the interspousal immunity defense is applicable,
appel l ant presents two questions on that issue:

Whet her the trial court erred in refusing to

give a requested jury instruction that a wife

cannot be convicted of stealing from her

husband and, therefore, cannot be guilty of

conspiracy to rob or attenpted robbery of her

husband nor his felony nurder based on the

felony of attenpted robbery?

and, if the answer to this question is “yes,”
VWhet her the evidence was sufficient to support

the convictions of felony nurder, conspiracy to



rob and attenpted robbery with a dangerous and

deadly weapon?

For the reasons that follow, we are persuaded that a defendant
can be convicted of the robbery or attenpted robbery of his or her
spouse -- whether either of those offenses is commtted by the
def endant al one or in concert with one of nore acconplices. W shall
therefore affirmthe judgnents of the circuit court.

| NTERSPOUSAL | MMUNI TY

According to Professor Hochheimer’s treatise on Crinmes and

Crim nal Procedure,
[a] married woman can not incur the guilt of
| arceny by a taking of her husband’s goods or
chattels, [and]... [t]he husband cannot, at the
common | aw, incur the guilt of larceny by a

taking of his wife' s goods or chattels.

Lew s Hochhei mer, The Law of Crimes and Crim nal Procedure, Sec. 368
at pp. 405-406 (2d ed., The Baltinmore Book Conpany, 1904).

Al t hough the crines of “grand |arceny” and “petty |larceny” were
abol i shed as of July 1, 1979, the date on which our theft statute

took effect, the elenents of larceny were retained in the crinme of



robbery until October 1, 2000.1

I'n the prosecution of a robbery that occurred prior to Cctober
1, 2000, the State was required to prove that the defendant intended
“permanently to deprive the owner (or |awful possessor) of his [or
her] property.” Hadder v. State, 238 Ml. 341, 355 (1965). As of

now, however, M. Ann. Code, art. 27, 8§ 486 (2001) provides:

8§ 486. Offense established

(a) Definitions. --

(1) I'n this subheading the followi ng words have the
meani ngs i ndi cat ed.

(2) "Deprive" nmeans to withhold property of another:
(i) Permanently;

(ii1) For such a period as to appropriate a portion of its
val ue;

(ii1) Wth the purpose to restore it only upon paynent of
reward or other conpensation; or

(iv) To dispose of the property and use or deal with the
property so as to make it unlikely that the owner wll
recover it.

(3) "Obtain" neans:

(i) Inrelation to property, to bring about a transfer of
i nterest or possession, whether to the offender or to
anot her; and

(ii) Inrelation to services, to secure the performnce
t her eof .

(4) "Property" neans anything of value, including:
(i) Real estate;

(ii) Money;



(ii1) Comrercial instrunents;
(iv) Adm ssion or transportation tickets;

(v) Witten instrunents representing or enbodying rights
concerni ng anything of value, or services, or anything
ot herwi se of value to the owner;

(vi) Things growing on or affixed to, or found on | and, or
part of or affixed to any buil ding;

(vii) Electricity, gas, and water;

(viii) Birds, aninmals, and fish which ordinarily are kept
in a state of confinenent;

(i x) Food and dri nk;
(x) Sanples, cultures, m croorgani snms, specinens;

(xi) Records, recordings, docunents, blueprints, draw ngs,
maps, and whol e or partial copies, descriptions,

phot ographs, prototypes or nodels thereof; or any other
articles, materials, devices, substances, and whole or
partial copies, descriptions, photographs, prototypes, or
nodel s thereof which represent evidence, reflect or record
secret scientific, technical, merchandi sing productions or
managenent i nformation, designed process, procedure,
formul a, invention, trade secret, or inprovenent; and

(xii1) Financial instruments, information, electronically
produced data, conputer software and prograns in either
machi ne or human readable form and other tangible or

i ntangi ble itenms of val ue.

(5) "Service" includes:

(i) Labor or professional service;

(ii) Tel ecommunication, public utility, toll facilities,
or transportation service;

(ii1i1) Lodging, entertainment, or restaurant service; or



VWhen our theft statute was enacted, the General Assenbly
decided to nmodify, rather than abolish, the interspousal immunity
defense. MJ. Ann. Code, art. 27, 8 343 (c) & (d)(2001) expressly
provi des that the follow ng defenses and presunptions are applicable
to cases in which a defendant is charged with theft:

(c) Good faith; property of spouse; trade
secrets. -- It is a defense to the offense of

theft that:

(1) The defendant acted under a good faith
claimof right to the property invol ved,;

(2) The defendant acted in the honest belief
that he had the right to obtain or exert

(iv) The use of equipnment, including but not limted to
conputers and ot her data processing equi pnent.

(b) Proof of intent required; obtaining services of
anot her by force. --

(1) Robbery retains its judicially determ ned neani ng,
except that a robbery conviction requires proof of intent
to deprive another of property; or

(2) Robbery includes obtaining the service of another by
force or threat of force.

(c) Prohibition. -- A person nay not conmmt or attenpt to
conmt a robbery.

(d) Violation; penalty. -- A person who violates this
section is guilty of a felony and on conviction is subject
to inprisonment not exceedi ng 15 years.



control over the property as he did;

(3) The property involved was that of the

def endant' s spouse, unless the defendant and

t he defendant's spouse were not |iving together
as man and wife and were living in separate
abodes at the tinme of the alleged theft; or

(4) In cases of theft of a trade secret, that
t he defendant rightfully knew the trade secret
or that it was available to himfrom a source
ot her than the owner of the trade secret.

(d) Common | aw and evidentiary presunptions. --
Al'l common | aw and evidentiary presunptions
applicable on July 1, 1979 to offenses which
are consol i dated under the provisions of this
subheadi ng are also applicable to the offense
of theft, unless specifically repeal ed or

nodi fied by the provisions of this subheading,
or unless nodified by court decisions rendered
after July 1, 1979.

Appellant’s trial counsel noved for a judgnent of acquittal on

t he charges of felony nurder and attenpted robbery, arguing that

appel | ant

“could not, as a matter of law, commt the crinme of |arceny

or attenpted | arceny against M. Oyefusi, her husband, on [the] date

[of his death].” According to appellant, because it was “undi sputed”

that she and the victimwere married, and because | arceny or

attempted larceny is an “essential elenment of attenpted robbery,” the

“l ong standing doctrine of interspousal inmunity” recognized in

Maryl and was applicable to the felony nurder and rel ated charges.

The prosecutor argued in response

that the public policy that supports this
interspousal immunity is limted to theft. It
doesn’t extend further up the chain
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There is no imunity for robbery. There
is no imunity for felony nmurder. It is nuch
nore limted. ..

There is a much greater difference between
a theft which has to do with sonme kind of
ownership i ssues and robbery, which is a crine
agai nst person.

After quoting from Parhamv. State, 79 M. App. 152 (1989), in
which this Court held “that the marital relationship does not
preclude a conviction for burglary,” id. at 161, the prosecutor
added t hat

[t]here is no imunity for M. Butler, and
t herefore, you know, her liability is
boot strapped to M. Butler’s, and she can’t
gain protection for what she assisted sonmebody
el se in doing, and the conspiratorial liability
laws in this state would indicate she is |iable
for the actions that she aids, abets and acts
that she takes in furtherance of the conspiracy
that she has joined in here.

After considering the argunents of counsel, Judge Pincus rul ed
as foll ows:

[ Under] 343(c)(3)... it is a defense that
the property involved was that of the defendant
spouse, unless the parties were not |iving
together as man and wife and were living in
separate abodes at the tine of the alleged
theft.

The evidence with respect to the first
prong, whether or not the parties were living
together as man and wife, the Court is prepared
to find as a matter of |aw that he had kicked
her out, that she was el sewhere for at |east
ei ght days.



Not wi t hst andi ng the fact that they had sex
on the evening in question, the evidence is
clear to the Court that they were not |iving
toget her as man and w fe.

The second prong, abodes, | am | ooking at
the dictionary. Webster’'s College Dictionary
defi nes abode as a place in which a person
resides, a residence, a dwelling, a hone.

Ms. Bradshaw was residing at various
pl aces, but | suppose particularly at the
Webbs’ for the | ongest period of time between
the tinme she was kicked out and the day in
guestion, Septenmber 29th

The plain reading of the statute to the
Court and the plain use of the words that the
statute uses indicates to the Court that they
were not living together as man and wife and
they were in fact living in separate abodes.

Further, based on the Court’s
interpretation of the statute and research
that the statutory intent would restrict --
mandates a restriction of the statutory
application of the crime of theft and does not
extend to crines such as count 1, felony
mur der, based on the robbery felony, and count
2, attenpted robbery with a dangerous and
deadl y weapon.

There is a case in Maryland, Lusby versus
Lusby, at 283 Md. [334 (1978)] which deals with
whet her interspousal imunity -- the
i nterspousal immunity doctrine protected a
husband from being sued in a tort action by his
wife for forcing her vehicle off the road and
poi nting a high-powered rifle at her, forcing
her to enter his vehicle, and during this event
he struck her, tore off her clothes and then
forcibly and violently raped her against her
w Il and aided two others in raping her as
wel | .

The court in Lusby stated the follow ng:

9



“We can conceive of no sound public
policy in the latter half of the 20th
Century which woul d prevent one
spouse fromrecovering from anot her
fromthe outrageous conduct here

al | eged.

“There certainly can be no
donestic tranquility to be preserved
in the face of allegations such as
t hose we have before us. The court
does not and cannot conceive of the
statutory intent to extend the
i nterspousal immunity to crinmes such
as those which are here involved.”
[1d. at 357].

Now -- and | realize the stacking theory
or the foundation upon which robbery would be
built. Finally, clearly her liability is
connected with that of M. Butler, and under
t hose theories, as enunciated by the court, the
Court will deny the notion.

Appellant’s trial counsel thereafter noted a tinmely exception

to Judge Pincus’ refusal to give the following jury instruction:

You have heard evidence that Tony Oyef usi
and Kelly Bradshaw were legally married. In
order to prove that the defendant is guilty of
attempted arnmed robbery and first degree felony
mur der, one of the elenments that the State nust
prove beyond a reasonabl e doubt is that the
def endant attenpted to conmt the crinme of
theft. It is a defense to the crine of theft
and, therefore, to the crines of attenpted arned
robbery and first degree felony nurder that the
property involved was that of the defendant
spouse, M. Oyefusi, unless the parties were not
l'iving together as man and wife or were |iving
in separate abodes at the tinme of the all eged
attenmpted theft.

You are required to find that the defendant
is not guilty of attenpted arned robbery and
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first degree felony nurder of if either of the
following factors are present:

One, the parties were living together as
man and wife, or two, the parties were not
living in separate abodes at the tinme of the
al |l eged theft.
Li ving together as man and wi fe requires
that the parties engage in sexual intercourse.
An abode is a person’s honme, habitation or
dom cil e.
In order to convict the defendant of
attenpted arnmed robbery and first degree felony
murder, the State nust show that the defense of
i nterspousal immunity does not apply in this
case by proving beyond a reasonabl e doubt that
both of the two factors previously stated were
absent.
We agree with Judge Pincus that appellant was not entitled to
ei ther a judgnent of acquittal or an “interspousal defense”
instruction pursuant to Article 27, Sec. 343(c)(3). OQur holding is
consi stent with Parham Lusby, and Jupiter v. State, 328 M. 635
(1992), in which the Court of Appeals rejected the contention that a
man who used force to obtain beer froma licensed seller could not be
convicted of robbery because he made full paynent to the seller when

the seller handed over the beer. 1d. at 645-646. Qur holding is

al so consistent with Cates v. State, 21 M. App. 363 (1974) in which
we held that, even though M. Cates was entitled by statute to
recover his ganbling | osses, he was guilty of robbery for recovering

t hose | osses through “force of arnms.” |1d. at 374. \hether acting
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al one or in concert with another person, a spouse who attenpts to rob
his or her spouse can be convicted of attenpted robbery, and - if the
victi mspouse is killed during the attenpted robbery - of felony
mur der as well.?2
ARGUMENTS FOR REMAND

Appel l ant argues in the alternative that, even if she was not
entitled to a judgnent of acquittal, she is entitled to a new tri al
because:

l. THE TRI AL COURT ERRED | N EXCLUDI NG THE TESTI MONY OF
AN EXPERT W TNESS CONSULTED BY THE DEFENSE.

1. THE TRI AL COURT ERRED I N ADM TTI NG TESTI MONY RELATI NG
TO A WRI TTEN POEM OR RAP SONG WHI CH HAD BEEN OBSERVED
BY STATE' S W TNESSES.

[11. THE TRI AL COURT ERRED I N REFUSI NG TO G VE A M SSI NG
W TNESS | NSTRUCTI ON.

There is no nmerit in any of these argunents.

Excl usi on of Expert Testinony
Appellant’s trial began on October 12, 1999. In a Septenber
24, 1999 letter to the prosecutor, appellant’s trial counsel stated
t hat the defense expected to call Dr. John Davis to testify regarding

the effects of “alcohol, alcoholism and the effects of al cohol on

°The General Assenbly certainly could have -- but w sely chose
not to -- include the crime of robbery along with the crime of theft
in the “interspousal” defense provided for by Article 27, Sec.
343(c) (3).
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our client, based on our client’s history and the anount of al cohol
she drank on the day of the alleged crinmes.” Dr. Davis interviewed
appel l ant on October 1, 1999. On October 5, 1999, appellant’s trial
counsel received a one page report fromDr. Davis and i medi ately
faxed a copy to the prosecutor. The State noved in limne for an
order prohibiting Dr. Davis' testinony, and Judge Pincus granted that
motion on the first day of trial, expressly stating that the defense
had “the right to ask nme to reconsider [this ruling].”

On Cctober 19, 1999, the sixth day of trial, the State
requested that Judge Pincus vacate the order excluding Dr. Davis’
testinmony. Judge Pincus declared a recess so that appellant’s trial
counsel could attenpt to contact Dr. Davis, who had told appellant’s
trial counsel that he would be “out of town October 20'" and 21st...
testifying in another state.” After the recess, appellant’s trial
counsel stated, “[A]t this point, | can't get him Judge.”

According to appellant, the State’s objections to “Dr. Davis’
testinmony “resulted from ganmesmanship rather than prejudice,” and the
State’s decision to withdraw its opposition to that testinony caused
“a trenmendous di sadvantage” to the defense. W disagree. During the
in limne hearing, Judge Pincus asked appellant’s trial counsel the
foll ow ng questi ons:

[ HHow do you respond to the conplaint by the

State that they have not had a chance to
consult with and retain their own expert to

13



rebut [Dr. Davis’'] testinony?

* * %

How can they talk to a doctor and say, |isten
doctor, this is what the defense is going to
say? What is your opinion? When t hey have
not even received a report and do not until the
5th of October..., which is less than a week
away fromthis trial?

Judge Pincus did not receive a satisfactory answer to either of
t hose questions. He explained to appellant’s trial counsel that
the defense’s decision to sit on their hands,

so to speak, at this point, is good enough to
convince me to deny [a] notion [to permt Dr.
Davi s’ testinony].

Even if Dr. Davis had been permtted to testify, he could not
have testified to what appellant told himwhen he interviewed her,
because appellant’s hearsay statenent is sinply not “of a type
reasonably relied upon by experts in the particular field in form ng

opi nions or inferences upon the subject.” M. Rule 5-703(a);

Hartl ess v. State, 327 MI. 558, 581 (1992); Walterneyer v. State, 60

Md. App. 69, 80 (1984). We are persuaded that Judge Pincus neither
erred nor abused his discretion in granting the notion to exclude the

testinony of Dr. Davis.3

SAppellant’s trial counsel never did proffer what opinions Dr.
Davi s woul d express as a result of the evidence presented to the

jury.
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Testimony about a Witten Poem or Rap Song

The State called James Webb to testify that, during the evening
of Septenber 29, 1998, he saw appellant and Butler “witing stuff
down” in a notebook that they passed “back and forth to each other.”
At one point, Butler entered the Webb residence to use the bathroom
Later, when M. Webb entered the bathroom he saw a sheet of notebook
paper containing the words, “cut the notherfucker, something about
duct tape and a baseball bat or a bat.” M. Wbb showed this paper
to his wife, who also testified to the contents of the witing, which
had di sappeared. Ms. Webb stated “positively” that appellant’s
handwiting was not on this paper.

Appel l ant’s “authentication” and “hearsay” objections to the
testi mony about this evidence are answered by Md. Rules 5-901(b)(4),
5-1004(a) and (b), and 5-803(a)(5), as well as by Gray v. State, 53
Md. App. 699 (1983) and Gerald v. State, 137 M. App. 295, 305 (2001).
The State’ s evidence was sufficient to establish that M. Wbb
observed a docunent that “was authored [by appellant’s co-
conspirator]... in furtherance of the exclusive object of the
conspiracy.” Gay, supra, 53 M. App. at 716.

M ssing Wtness Instruction

Appel | ant’ s question of “[w] hether the trial court erred in

refusing to give a mssing witness instruction” is answered by

Patterson v. State, 356 Md. 677 (1999), in which the Court of Appeals
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held that a party entitled to make a “m ssing evidence” argunment is

“not entitled to such an instruction.” |d. at 689.

JUDGMENTS AFFI RVED;
APPELLANT TO PAY THE COSTS.
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