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Braguni er Masonry Contractors, Inc., appellant, was issued a
citation by the Maryl and Qccupational Safety & Health
Adm ni stration (MOSH) for violation of a work-place safety
standard. Appellant asserts that the Comm ssioner of Labor &
| ndustry, appellee, commtted procedural legal error in review ng
a factual finding by the adm nistrative | aw judge (ALJ) that had
not been specified for review by either appellant or appell ee and
commtted substantive |l egal error by erroneously interpreting the
| aw applicable to the factual findings. Appellant appeals froma
judgnent entered by the Circuit Court for Washi ngton County
affirmng appellee's ruling and presents two questions for our
consi derati on.
l. Whet her the Circuit Court erred in affirmng
t he Comm ssioner's reopening and adj udi cation
of a legal issue that was not raised by
either of the parties or the Conm ssioner on
appeal fromthe Adm nistrative Law Judge's
deci si on.
1. Wiether the Circuit Court erred in affirmng

t he Comm ssioner's m sapplication of the
Anni ng- Johnson/ Grossman rul e.?!

Finding no error, we shall affirmthe judgnent.

The reference is to an affirmative defense derived from
Anni ng- Johnson Conpany, 4 OSHC 1193 (BNA) (1976), OSAHRC LEXI S
527 (1976), and G ossman Steel & Al um num Corp., 4 OSHC 1175
(BNA) (1976), OSAHRC LEXI S 528 (1976). Both are published
opi nions of the United States COccupational Safety and Health
Revi ew Conm ssion (" Comm ssion"), the agency enpowered to
adj udi cat e OSHA heari ngs.




Facts

Appel  ant was a masonry subcontractor working at a
construction site in Hagerstown, Maryland. After the concrete
fl oors were poured, sections of steel reinforcing bars (rebar)
were left protruding twenty-two to twenty-five and one hal f
i nches out of the concrete at evenly spaced intervals, to be used
in securing the interior walls to the floor. Because rebar
exposed in this fashion presents a potential risk of causing
injury, MOSH guidelines require the bars to be "capped"” pursuant
to 29 CF. R 8 1926.701(b), a Federal OSHA standard enforced by
MOSH, which states: "All protruding reinforcing steel, onto and
into which enployees could fall, shall be guarded to elimnate
t he hazard of inpalenent."” By agreenment, it was the
responsibility of the general contractor at the construction
site, Morgan Keller, Inc., to cap the rebar.

Appel  ant's supervisory enpl oyee testified that he
conplained to Morgan Keller, Inc. about the uncapped rebar and,
additionally, he testified that he told appellant's enpl oyees to
avoid the areas where there was uncapped rebar. As the job
progressed during the course of several days, the rebar renmained
uncapped.

On Novenber 4, 1992, a MOSH i nspector arrived to inspect the
site. The inspector testified that she found enpl oyees of

appel l ant working on a scaffold above and around the uncapped



rebar. As a result of that inspection, MOSH cited appell ant and
ot her subcontractors for allow ng workers to be exposed to the
hazard. Appellant contested the citation.

On July 22, 1993, a hearing was held before the ALJ.
Appel  ant argued that it had not violated the MOSH regul ati on

and, in the alternative, that the Anning-Johnson/ G ossman

affirmati ve defense applied. The affirmative defense consists of
two prongs that, if nmet, enable an enployer to avoid liability in
a multi-enployer environnment. Stated briefly, an enpl oyer can
escape liability for an occupational safety and health violation
if it establishes that it was not ultimtely responsible for
creating or controlling a hazard, and that it engaged in
reasonable efforts to protect its enpl oyees.

The ALJ issued a decision on Septenber 27, 1993, in which
she found that appellant’'s enpl oyees were exposed to a hazardous
condition and that appellant failed to conply with the cited
standard (29 C.F.R 8 1926.701(b)). Wth respect to the
affirmati ve defense, the ALJ found that appellant neither created
nor controlled the hazard, but that it failed to engage in
reasonable efforts to protect its enpl oyees.

On Cctober 14, 1993, appellant requested appellee to review
the ALJ's findings on two issues. The first, not relevant here,
concerned the factual existence of the uncapped rebar. The
second issue, integral to this appeal, concerned the ALJ's

interpretation and application of the Anni ng-Johnson/ G ossman
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affirmati ve defense. Appellant requested appellee to review the
ALJ's finding that appellant had not engaged in reasonable
efforts to protect its enployees but did not request review of
the finding that it neither created nor controlled the hazard.
Appel | ee heard oral argunent on January 6, 1994, and issued
a final decision and order on Septenber 9, 1994. Appellee did
not, however, limt his reviewto the one specific finding that
was the subject of appellant's request. Appellee reversed the

ALJ as to the first prong of the Anni ng-Johnson/ G ossman defense

and found that appellant did indeed control the hazard. Appellee
adopted the other portions of the ALJ's decision, including the
ALJ's ruling as to the second prong of the defense, and ruled
agai nst appel | ant.

On Cctober 7, 1994, appellant filed a petition for judicial
reviewin the Grcuit Court for Washington County. On Septenber
18, 1995, the circuit court affirmed the decision of appellee.
Appel lant tinely noted an appeal to this Court.

.
Di scussi on
A

Appel lant first raises a fundanental issue regarding
appel lee's review of the ALJ's decision. Specifically, appellant
asserts that appellee acted outside his authority by review ng a

finding by the ALJ not questioned in the petition for review W



address this argunent in two parts: (1) what appellee is
enpowered to do by statute, and (2) what appellant is entitled to
by due process of |aw

Appel | ee' s Scope of Revi ew

The rel ationship between the ALJ and appel | ee requires sonme
comment. Two procedural statutes are in operation during a MOSH
adm ni strative hearing and review. They are Title 5 (MOSH) of
t he Labor and Enpl oynent article (LE), Ml. Code Ann. (1991 Repl
Vol . & Supp. 1995) and the Adm nistrative Procedure Act (APA),
State Governnent article (SG, 88 10-201 et seq., Ml. Code Ann
(Repl. Vol. 1995).

The nodel adm nistrative procedure act was devel oped to
encourage a nore uniform procedural process for admnistrative
agencies. Maryland adopted the 1961 version of the nodel wth
some changes. See SG 88 10-201 et seq. The APA applies to al
state adm nistrative agencies not specifically exenpted and
provi des a standard framework of fair and appropriate procedures
for agencies that are responsible for both adm nistration and
adj udi cation of their respective statutes.

For present purposes, the relevant section of the APA is SG
§ 10- 205:

Del egation of hearing authority.

(a) To whom del egat ed. -
(1) A board, comm ssion, or agency head

authorized to conduct a contested case hearing shall:
(1) conduct the hearing; or



(1i) delegate the authority to conduct the
contested case hearing to:
1. the Ofice; or
2. with the prior witten approval of the
Chi ef Adm nistrative Law Judge, a person not enpl oyed
by the Ofice.
(2) Wth the witten approval of the Chief
Adm ni strative Law Judge, a class of contested case
heari ngs may be del egated as provided in paragraph (1)
(1i) 2 of this subsection.
(3) This subsection is not intended to restrict
the right of an individual, expressly authorized by a
statute in effect on Cctober 1, 1993, to conduct a
contested case hearing.
(b) Scope of authority del egated.- An agency nmay
del egate to the Ofice the authority to issue:
(1) proposed or final findings of fact;
(2) proposed or final conclusions of |aw,
(3) proposed or final findings of fact and
concl usi ons of |aw,
(4) proposed or final orders or orders under
Article 49B of the Code; or
(5) the final adm nistrative decision of an
agency in a contested case.

Under SG § 10-205(a), a state agency may del egate al
or sone of its reviewing responsibility to an ALJ. The
section is broad enough to allow the agency to determ ne the
extent of the adjudicative responsibility given. See 8 10-
205(b). This allows the various agencies enough flexibility
to carry out their diverse functions in a |ogical manner.

MOSH is one of the many Maryl and agenci es governed by the
APA; therefore, any discussion of the statutes pursuant to which
MOSH operates must occur with the APAin mnd. This is true in
the case before us, in which the relationship between the ALJ, a
creation of the APA, and appellee, fulfilling his

responsi bilities under the MOSH statutes, is a central issue.



Appel I ee has the authority to delegate the responsibility of
a MOSH hearing to an ALJ pursuant to LE 8 5-214. The rel evant
subsections state:

Heari ngs.

(a) Required.- The Conm ssioner shall grant a
hearing, if practicable, within 30 days after receipt
of a notice that an enpl oyer or enpl oyee or
representative of an enpl oyee submts under 8 5-213 of
this subtitle.

(b) Parties.- An enployee whom a heari ng under
this section affects or a representative of the
enpl oyee may participate as a party in a hearing under
this section.

(c) Application of contested case provisions.- The
Comm ssi oner shall give notice and hold a hearing under
this subtitle in accordance with Title 10, Subtitle 2
of the State Governnent Article.

(e) Hearing exam ner. -

(1) When the Comm ssioner appoints a hearing
exam ner to hold a hearing under this section, the
exam ner shall prepare a record that includes
testi nony.

(2) Areport that a hearing exam ner submts
shal | becone a final order of the Conm ssioner unless,
wi thin 15 work days after subm ssion of the report:

(1) the Comm ssioner orders a review of the
proceedi ng; or
(1i1) an enployee, representative of an
enpl oyee, or enployer whomthe report affects submts
to the Comm ssioner a witten request for a review of
t he proceedi ng.
(f) Order of Conm ssioner on citation or penalty.-

(1) After review of a proceedi ng under subsection
(e) of this section, with or without a hearing, the
Comm ssi oner shall pass an order that, on the bases of
findings of fact, affirns, nodifies, or vacates the
citation or proposed penalty or directs other
appropriate relief.

(2) An order of the Conm ssioner under paragraph
(1) of this subsection is final 15 days after passage
of the order.



When appel | ee del egates the hearing responsibility to an
ALJ, the ALJ becones an extension of appellee. Any
responsi bilities not expressly given the ALJ remain wth appellee
and, unless statutorily proscribed, appellee reserves the right
to review any aspect of an ALJ decision. After fifteen days,
pursuant to LE 8 5-214(e)(2), the ALJ's report becones "a final
order of the Comm ssioner," not of the ALJ.

G ven that LE § 5-214(f) grants appellee express authority
to "affirm nodify, or vacate" the ALJ's opinion, and given that
he may order a review of the decision of the ALJ on his own
authority, it would contravene the statute to all ow appellee's
review authority to be unduly restricted by narrow pl eadi ngs. ?
Appel l ee nerely del egates the hearing function to the ALJ; to
hol d ot herwi se would give the ALJ greater authority than
statutorily intended. Mreover, it would produce absurd results.
For exanple, if an ALJ commtted a clear error in favor of a
party but rul ed agai nst the party because of another error, and
the party appeal ed but did not nention the error inits favor,
the reviewng entity would be bound to i ssue an erroneous
deci si on.

In support of appellant's narrow and rigid interpretation of

2SG § 10-220(d)(4) provides that, if a hearing is conducted
by the Ofice of Admnistrative Hearings, and the decision of the
agency, such as appellee, includes any changes, nodifications, or
amendnents to the ALJ's proposed findings, the agency's decision
must contain an expl anati on.



appel l ee' s scope of review, appellant relies on LE 8 5-214(e)(2),
supra, and COVAR 09. 12.20.16(B) and (O):

B. The determi nation of the hearing exam ner shal
becone the final order of the Comm ssioner unless, in
accordance with the Act:

(1) The enployer, or an enpl oyee or representative
of an enpl oyee, requests a review, or

(2) The Conmm ssion orders a review.
C. Review of Proceedi ngs Before the Comm ssioner.

(1) Arequest for reviewfiled by an affected

enpl oyer, or an enpl oyee or representative of an
enpl oyee, shall

(a) be in witing;

(b) contain a concise statenent identifying each
portion of the hearing exam ner's determ nation for
which a review is requested.

(Enmphasi s added.)

Appel I ant argues that, unless appellee orders a review
pursuant to B(2), a review petition submtted in accordance with
section C(1)(b) Iimts appellee's reviewto that portion of the
ALJ' s opinion appellant w shes to question. Appellant concl udes
t hat, because neither appellant nor appellee requested a review
of the finding wwth respect to control of the hazard, that
portion of the ALJ's opinion becane final.

We first note that the issue is one of scope of review --
not finality -- as argued by appellant. As noted previously, it
is appellee, not the ALJ, that issues the "final" decision.® W

read the regulation, not as a restriction placed on appellee to

3Conpare review of a final judgnent of a trial court by an
appel l ate court where a separable part of a judgnent may becone
final if not raised on appeal. See Harrison v. Harrison, 109 M.
App. 652, 673-75 (1996).




limt the scope of his review of the proposed decision, but as an
aid in clarifying the issues in a disputed case.

Such an interpretation is inplied by Kohli v. LOOC, lInc.,

103 Md. App. 694 (1995), cert. granted, 342 Ml. 582 (1996). In

Kohli, an enployer was brought before the Maryl and Conm ssion on
Human Rel ations for unlawful enpl oynent discrimnation. After a
hearing before the ALJ, the ALJ issued an order finding that the
enpl oyer had discrimnated. The enpl oyer appealed to the
Comm ssion on Human Relations and it reversed, adopting the
factual findings of the ALJ, but disagreeing with her application
of the law. The enpl oyee appeal ed the Comm ssion's ruling and
argued that it applied the wong standard of review to the
decision of the ALJ. The enployee argued that the Conm ssion
shoul d have utilized the substantial evidence standard, the
normal standard for judicial review
Li ke the MOSH Comm ssion, the Conm ssion on Human Rel ations

is governed by the APA and its own regul ations. The Kohli court
not ed that:

Under Maryland's current systemof State

adm ni strative procedures,set forth in The

Adm ni strative Procedure Act ("the APA"),

Ml. Code Ann., State Gov't 10-101 et seq.

(1993 Repl.Vol. & Supp.1994), the head of a

covered agency has the option, under 10-205

of the APA, of either allow ng the agency

itself to conduct the hearing in a contested

case, or delegating such authority to the

Ofice of Adm nistrative Hearings ("the

QAH'"), which designates an adm nistrative | aw

judge to performthat function. In the

event that an agency elects to have the OAH
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play a role in the hearing process,

adm nistrative |law judges are generally

enpl oyed not to render a final decision as a
result of the hearing, but rather to devel op
a record and to nake a recommendation to the
agency head, which may either be adopted,
nodi fied, or rejected at the agency's

di scretion.

Kol hi , 103 Md. App. at 712 (enphasis added).

However, the Kohli court pointed out that, unlike other
agenci es, the Conm ssion on Human Rel ations el ected to del egate
full hearing authority to the ALJ. By its own regul ations, the
appeal board of the Conm ssion on Human Rel ati ons:

may affirm reverse, or nodify the

adm ni strative |law judge's decision in
accordance with the standards as set forth in
State Governnment Article, 10-222(h),

Annot ated Code of Maryland. 1d.,
14.03.01.10(F) (1). Thus, al though 10-
222(h) codifies the standards by which a
court is bound in review ng the final

adm ni strative decision in a contested case,
the Comm ssion has elected to bind its Appeal
Board, in cases involving discrimnatory

enpl oynment practices, to those sane standards
inreviewmng the ALJ's decision in the

i nstant case.

Kohli, 103 Mi. App. at 713 (enphasis added).
By adopting the standard of review enunciated in SG § 10-
222, the Conmm ssion on Human Rel ations has limted its authority

to review an ALJ decision.* Appellant has not shown, and we

4SG 88 10-222(h) states that:

§ 10-222. Judicial review.
(h) Decision.- In a proceeding under this section,

the court may:
(1) remand the case for further proceedi ngs;

11



cannot discover, any regulation that limts the scope of review
or places the standard of judicial review upon appell ee.

By petitioning for review, appellant wanted appellee to
adopt one of the ALJ's findings relevant to the affirmative
defense issue, while seeking a reargunent on another finding
relevant to the sane issue. Appellant cannot Iimt appellee's
scope of review by such selective pleading.®> The system
currently in place gives appellant two appellate reviews,
judicial in nature, by right, one before the circuit court, and
anot her here.

Due Process of Law

The exi stence of statutory authority to review the ALJ's

(2) affirmthe final decision; or
(3) reverse or nodify the decision if any
substantial right of the petitioner may have been
prej udi ced because a finding, conclusion, or decision:
(1) is unconstitutional;
(11) exceeds the statutory authority or
jurisdiction of the final decision nmaker;
(ti1) results froman unl awful procedure;
(i1v) is affected by any other error of |aw
(v) is unsupported by conpetent, material, and
substantial evidence in light of the entire record as
subm tted; or
(vi) is arbitrary or capricious.

The points on appeal were not as discrete as appell ant
maintains. In its appeal to appellee, appellant sought "a review
of the Hearing Exam ner's application of the lawrelating to the
affirmati ve defense available to a subcontractor, known as the
Anni ng- Johnson/ G ossman defense.” The same facts are relevant to
both prongs of that defense. However, since nmuch of appellant's
argunent to appellee inplies a reliance on the ALJ's ruling on
the control issue, we have addressed appellant's argunent.

12



deci si on does not necessarily nean that appellee's actions
satisfied due process of |aw. Though appellant's due process
argunent is made wi thout much support, it has rarely been
addressed in the context of reviews within an adm nistrative
agency.

Both the Maryl and Decl aration of Rights and the Constitution
of the United States guarantee that a person will not be deprived
of life, liberty, or property w thout due process of law. U S.
Const. anmend. XV, Ml. Declaration of Rights art. 24. W
addressed procedural due process in an admnistrative setting in

Vavasori v. Conm ssion on Human Rel ations, 65 M. App. 237, 243

(1985), in which we stated:

In order for the appellant to establish a

vi ol ati on of procedural due process, he nust
first show that state action has resulted in
hi s being deprived of a property interest.
Jackson v. Metropolitan Edison Co., 419 U S
345, 95 S. Ct. 449, 42 L.Ed.2d 477 (1974);
Armacost, 299 M. at 416, 474 A 2d 191.

A party has a valid property interest in an adm nistrative

appeal. See generally Logan v. Zinmerman Brush Co., 455 U. S

422, 428 (1982). W have no difficulty recognizing that
appellant has a legitinmate interest in the outcone of the MOSH
petition, and we therefore proceed to examne if the actions of
appel | ee satisfied due process of |aw
As we stated in Vavasori, 65 Ml. App. at 245:
[ D] ue process does not require adherence to
any particular procedure. . . . The m ni num

due process required where a deprivation of a

13



property interest is involved is that the
deprivation be preceded by "'notice and
opportunity for hearing appropriate to the
nature of the case.'" Goss v. Lopez, 419 U S
at 579, 95 S.Ct. at 738, 42 L.Ed.2d at 737
(quoting Miullane v. Central Hanover Trust
Co., 339 U S 306, 313, 70 S.Ct.652, 657, 94
L. Ed. 865 (1950)). In order to determ ne what
due process is required, there nmust be a

bal anci ng of the private and gover nnent
interests affected. Mathews, 424 U. S. at
334, 96 S.Ct. at 902, 47 L.Ed.2d at 33;
Armacost, 299 M. at 416, 474 A 2d 191.

The Suprenme Court in Mathews v. Eldridge, 424 U S. 319, 331-335

(1976), set forth the factors to be consi dered when addressing
procedural due process in an admnistrative setting:

First, the private interest that wll be
affected by the official action; second, the
ri sk of an erroneous deprivation of such
interest through the procedures used, and the
probabl e value, if any, of additional or
substitute procedural safeguards; and
finally, the Governnent's interest, including
the function involved and the fiscal and

adm ni strative burdens that the additional or
substitute procedural requirenent would
entail.

Though it may seem self-evident fromthe body of authority,
we explicitly state that the | evel of due process required nust

be deci ded under the facts and circunstances of each case. See

Beeman v. Departnent of Health & Mental Hygiene, 107 M. App.

122, 141-42 (1995). «@uided by the | aw of due process as it has
been enunci ated by the Suprene Court and the Maryl and courts of
appeal, we find no infringenment of due process in the interplay

bet ween the APA and MOSH, nor do we see any infringenent as the

14



procedure was applied to appell ant.

This is not to say that the current system could never be
applied so as to violate due process of law. An overzeal ous
reviewing arbiter, in an attenpt to cure the defects in an ALJ's
findings, could deny a party a fair opportunity to be heard. As

addressed in National Realty and Construction Co.., Inc.v.

COccupational Safety and Health Revi ew Conmni ssion, 489 F.2d 1257,

1267 (D.C. Cir. 1973), "[a]n enployer is unfairly deprived of an
opportunity to cross-exam ne or to present rebuttal evidence and

testinmony when it learns the exact nature of its alleged

violation only after the hearing." See al so Pocono Water Co. V.

Public Utility Comm ssion, 630 A 2d 971, 973 (1993) ("Due process

in matters before the Comm ssion requires that a party be

af forded reasonabl e notice of the nature of the allegations
against it so that the party can prepare a suitable defense."
1d.).

The drafters of the regulations inplenenting the federal
Cccupational Safety and Health Act also realized the potenti al
conflict between scope of review and due process, as evidenced by
29 CF. R 8 2200.92 (1995), which states:

(a) Jurisdiction of the Conm ssion; issues
on review. Unless the Conm ssion orders
otherwise, a direction for review establishes
jurisdiction in the Conm ssion to review the
entire case. The issues to be decided on
review are within the discretion of the

Comm ssion but ordinarily will be those
stated in the direction for review, those

15



raised in the petitions for discretionary
review, or those stated in any |ater order.

As inplied by the federal regul ations and the scant case | aw
on this point, though the scope of reviewis not limted,
fairness dictates that a party should be given sone notice as to
the identity of the issues before the review ng agency. The
difficult issue is to define the extent and formality of the
notice, given the conpeting interests invol ved.

Appel | ant asserts that appellee was "fundanentally unfair”
inruling on an issue that appellant did not contenplate woul d be
addressed, and appellee, therefore, violated appellant's right of
due process. Wen we addressed this issue in Vavasori, the due
process consideration was the adequacy of the hearing. 1In this
case, the issue is one of notice.

Appel I ant had al ready been given a full opportunity to
present evidence on all the issues before the ALJ. On review,
appel | ee exam ned the record that was devel oped by the ALJ,
including the transcript of the testinony, and reached his
concl usions. Appellee addressed the application of the Anning-

Johnson/ G ossman affirmative defense as it was interpreted by the

ALJ, and corrected it in accordance wwth his interpretation of
the law and the evidence. This is not a situation in which
appel | ee asserted new charges or relied on new evidence. |If

appel  ant had never been given the opportunity to argue the issue
at all, the result would likely be different. An instructive

16



case on this point is NLRB v. Local Union No. 25, 586 F.2d 959

(2d Gr. 1978).
In NLRB, the federal adm nistrative process was al nost
identical to the one used by MOSH. The ALJ had rul ed agai nst the
union on a violation of Article XI of the National Labor
Rel ations Act. In his ruling, the ALJ raised an issue, sua
sponte, questioning the legality of Article XI. On appeal, the
union argued that its due process rights were deni ed because the
deci sion was made without informng it that the legality of the
statute was at issue. In addressing the due process
considerations, the United States Court of Appeals for the Second
Crcuit held that:
Since the question of Article XI's legality
was not raised in the amended conplaint, in
the briefs, or in oral argunent, and no
evi dence was presented concerning that issue,
we agree with respondents that they did not
receive the notice required by the APA and
that the decision of the Admnnistrative Law
Judge, as well as the order of the NLRB
adopting that decision, cannot stand.

NLRB, 586 F.2d at 961 (citations omtted).

Unlike the facts in NLRB, appellant had a full opportunity

to argue all aspects of the Anning-Johnson/ Gossman affirmtive

defense. Due process requires that the interest of appellee in
mai ntaining a fair and orderly adm nistration of the | aw be

bal anced with the opportunity of appellant to argue its position.
Due process does not require the particularized notice urged by
appellant on the facts of this case when appellant raised the

17



issue as to the applicability of the affirmative defense in
gquestion, as a practical matter, one issue indivisible in nature.
As we noted earlier, the facts and circunstances of each case
dictate the anbunt of process that is due.®

B

The Anni ng- Johnson/ G ossnan_ Def ense

We now address appellee's application of the substantive
| aw. Appel l ant questions appellee's interpretation of the |aw

defining the elenments of the Anning-Johnson/ G ossnman def ense.

Under Maryl and | aw, when the Court of Special Appeals is
reviewi ng an appeal originating out of an adm nistrative agency,
the role of the appellate court is "precisely the sane as that of

the circuit court." Departnment of Health and Mental Hyqgi ene v.

Shrieves, 100 Mi. App. 283, 303-304 (1994). See SG § 10-222(h).

We exam ne the agency decision in the same way as the trial

5Conpare appellate review of a | ower court judgnent.
Odinarily, an appellate court will consider only those issues
that were raised or decided by the trial court. There are
several exceptions, however, including issues (1) relating to
jurisdiction of the court, (2) based on public policy, (3)
necessary or desirable to guide the trial court or avoid the
expense and del ay of another appeal, and (4) situations in which
a lower court decided a case correctly but reached the result
through faulty analysis. County Council v. Ofen, 334 Ml. 499,
508 (1994). Additionally, an appellate court will ordinarily
only deal with issues raised and briefed on appeal. Harrison,
109 Md. App. at 676. The Court is not limted to the rationale
urged by the parties, however, but may consider all rel evant
facts and law relating to the issues presented. See Gunpower
Stables v. State Farm 108 Md. App. 612 (1996). The fundanental
i ssue running through the above is whether a party was unfairly
prej udi ced.

18



court. We examine the decision for errors of law, a

nondeferential review, Lee v. Marvland Nat'l Capital Park and

Pl anning Conm , 107 MJ. App. 486, 492 (1995), and to determne if

substantial evidence exists to support the conclusion, a

deferential review See Anderson v. Departnent of Public Safety

and Correctional Services, 330 Md. 187, 212 (1993). As the Court

of Appeals stated in State Ins. Conmir v. National Bureau of

Casualty Underwiters, 248 M. 292, 309 (1967):

Wi chever of the recognized tests the
court uses [to review an adm nistrative
agency decision] -substantiality of the
evi dence on the record as a whole, clearly
erroneous, fairly debatable or against the
wei ght or preponderance of the evidence on
the entire record-its appraisal or evaluation
must be of the agency's fact-finding results
and not an i ndependent original estimte of
or decision on the evidence. The required
process is difficult to precisely articulate
but it is plain that it requires restrained
and di sciplined judicial judgnment so as not
to interfere wwth the agency's factual
concl usi ons under any of the tests, all of
which are simlar. There are differences but
they are slight and under any of the
standards the judicial review essentially
should be limted to whether a reasoning mnd
reasonably coul d have reached the factual
concl usion the agency reached. This need not
and nust not be either judicial factfinding
or a substitution of judicial judgnent for
agency | udgnent.

Wth this in mnd, we dispose of appellant's second argunent
quite readily. W find no m sunderstanding of the |aw by
appel l ee, and his conclusions, therefore, are subject to the

substantial evidence standard. It is the decision of appellee
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that we review, not the decision of the ALJ. If there is
substantial evidence to support appell ee's decision, we nust
affirmit, even if there is also substantial evidence to support

the ALJ's deci sion. Dep't of Health & Mental Hyqgi ene v.

Shrieves, 100 Md. App. 283 (1994).°
There are no regul ations that define the duties of a

subcontractor who wi shes to i nvoke the Anni ng-Johnson/ G ossman

defense, as the extent of the defense is determ ned on a case-by-

case basis. See generally Electric Smth, Inc. v. Secretary of

Labor, 666 F.2d 1267, 1270 (1982) (applying the Anning-

Johnson/ G ossman defense in an OSHA cont ext).

For the defense to be applicable, a subcontractor nust show
that it neither created nor controlled the hazard and nust
further show "either that its exposed enpl oyees were protected by
other realistic neasures taken as an alternative to literal
conpliance with the cited standard or that it did not have, nor
with the exercise of reasonable diligence could have had notice

that the condition was hazardous." D. Harris Masonry Contracting

Inc. v. Dole, 876 F.2d 343 (3rd Cir. 1989). The efforts taken by

the enpl oyer nust be "at |east a 'reasonable' and 'realistic'

This is subject to the rule that the ALJ's deneanor based
findings are entitled to substantial deference and can be
rejected by an agency only if it gives strong reasons for doing
so. In the case before us, appellee's decision with respect to
control of the hazard was not based on deneanor evi dence.
Appel | ee adopted the ALJ's findings with respect to | ack of
reasonabl e efforts to abate.
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response as an alternative to literal conpliance with applicable

safety regulations.” Electric Smth, Inc., 666 F.2d, 1267, 1268.

The fundanmental purpose of this defense is comon-sensical
Under MOSH regul ati ons, and OSHA as wel |, an enpl oyer has an
overriding responsibility to make the work place safe for its
enpl oyees. LE 8§ 5-104(a). In a nmulti-enployer work site, the
lines of responsibility often becone blurred, and an enpl oyee can
be exposed to a hazard not of the enployer's making. To
conplicate the issue further, contracts, |abor union rules, or
trade practices may dictate who nust performcertain safety
measures. The end result is that, in a nulti-enployer work site,
actions of one party may often nake the work place unsafe for
ot her parties.

Appel | ant contests appellee's reversal of the ALJ as to the

control issue, the first part of the Anning-Johnson/ Gossman
affirmati ve defense. Appellant argues that it had no neans of
abat enent because abatenent could only be perfornmed by the use of
caps and it had none in its possession. In his opinion and
order, appellee reversed the ALJ on this issue because "to
establish lack of control over the hazard, the enployer nust show
that it |acked the ability and expertise to abate the hazard."

This was a correct statenent of the |aw. See Dun-Par Engi neered

For m Conpany, 12 OSHC 1949 (BNA) (1986). The record reflects

that it requires mninumskill to cap rebar and that it was, in
fact, capped while the MOSH i nspector was present. Even if
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appel l ant had contracted responsibility for safety measures to
another, it would have no bearing since "an enployer's statutory
duty to protect the safety and health of its enpl oyees cannot be

del egated to others by contractual arrangenents.” Anning-Johnson

Co., 4 OSHC 1193, ---, (BNA) (1976) OSAHRC LEXI S 527, 16 (1976).
Appel | ee, applying the correct |aw, concluded that the record
conpelled a finding that appellant had the expertise and ability
to abate the hazard. Based on our review of the record, there
was substantial evidence to support that concl usion.

The remai ning issue before us is the second part of the

Anni ng- Johnson/ G ossnman defense, which goes to the issue of
reasonable efforts. W need |ook no further than the G ossman
decision to find appellee's understanding of the | aw as sound.

In G ossman Steel & Alum num Corp., 4 OSHC 1175, (BNA) (1976)

OSAHRC LEXI'S 528 (1976), the subcontractor perforned
m scel | aneous iron work in the construction of a school buil ding.
The building was to be nulti-story, and the contract required the
general contractor to erect guardrails along the open sides of
the building. None were erected, and the enployer was cited for
an OSHA safety violation. The G ossman Comm ssion reversed and
remanded, noting that it does not

serve the purpose of the [Cccupational Safety

and Health] Act to inpose liability on a

subcontractor who could not realistically be

expected to detect a violation in the first

pl ace, or abate it once it is discovered,

even though his own enpl oyees may be

exposed."...[But an overriding principle is
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that] a subcontractor cannot be permtted to
close its eyes to hazards to which its

enpl oyees are exposed, or to ignore hazards
of which it has actual know edge. ... Each
enpl oyer has primary responsibility for the
safety of its own enpl oyees. Sinply because a
subcontractor cannot hinself abate a

viol ative condition does not nean it is
powerl ess to protect its enpl oyees.... W
theref ore expect every enployer to nake a
reasonable effort to detect violations of
standards not created by it but to which its
enpl oyees have access and, when it detects
such violations, to exert reasonable efforts
to have them abated or take such other steps
as the circunstances may dictate to protect
its enpl oyees.

G ossman, 4 OSHC 1175, ---, (BNA) (1976) OSAHRC LEXI S 528, 13.
In a footnote to the cited paragraph, the G ossnman
Comm ssion noted that, "as a general rule, we will not require an
enpl oyer to renove its enployees fromthe vicinity of the hazard
if the condition is not corrected.” &Gossman, 4 OSHC 1175, ---
(BNA) (1976) OSAHRC LEXIS 528, 13. It is on this statenent that
appel lant relies, arguing that appellee inproperly required
appellant to | eave the job site when the rebar was not capped.
Appel l ant m sstates both the ruling of appellee and the law in
G ossman.
The context in which the G ossman Conm ssion nmade this
statenent is fundamental. Under the facts in G ossnman, the
enpl oyer was not permtted to erect guardrails because he was
prohi bited from doing so under union rules. The Conm ssion al so
di scussed at length that "it would be unduly burdensonme to
require particular crafts to correct violations for which they
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have no expertise,", 4 OSHC 1175, ---, (BNA) (1976) OSAHRC LEXI S
528, 10, and in fact the G ossman Conm ssion remanded the case to
the ALJ to make findings as to the enployer's expertise. The
Comm ssion wanted to distinguish those situations in which an
enpl oyer need not stop work in order to correct a known viol ation
because the enpl oyees coul d be nade just as safe by other neans.
Even a perfunctory readi ng of the decision cannot support

appel lant's argunent that G ossnman presents a bright line rule
defining reasonabl e nmeasures. A non-creating and non-controlling
enpl oyer nust take reasonabl e neasures to ensure the safety of
its enpl oyees. These reasonabl e nmeasures may or nmay not i nclude
stopping work until the hazard is corrected. The determ nation
of what constitutes reasonable efforts is to be nade on a case-

by-case basis. Electric Smth Inc., at 1270. It is clear from

the record that the caps were easily found, given that at the
time of the citation, the rebar was capped before the inspector
left the site. Consequently, substantial evidence exists to
support appellee's conclusion that appellant failed to nake
reasonable efforts to protect its enpl oyees.

For the reasons stated herein, we affirmthe judgnment of the
circuit court.

JUDGVENT AFFI RMED; COST
TO BE PAI D BY APPELLANTS.
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