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Dona K. Bresnahan appeals froma jury verdict and subsequent
court judgnents rendered in the Grcuit Court for Prince George's
County. WIIliam B. Bresnahan, appellee, cross appeals from ot her
aspects of the jury verdict and fromthe trial court's denial of
his notion for judgnment notw thstanding the verdict.

Appel | ant presents five issues:

[1] Whether proof of actual malice is a pre-
requisite to an award of punitive damages
in a partnership dissolution case where
the jury found that [appellee] breached
his fiduciary duty to the estate of his
deceased partner.

[2] VWhether the trial should have been bifur-
cated to allow [appellant] to present
evidence of [appellee's] net worth in
connection with the submssion to the
jury of [appellant's] claimfor punitive
damages agai nst [appel |l ee].

[3] Whether the evidence, consisting of [ap-
pel | ant' s] testinmony concerning the
anopunt of attorneys' fees incurred in
this case, is sufficient to support [ap-
pellant's] demand for attorneys' fees in
t he absence of expert testinony that the
fees incurred were "reasonable.”

[4] VWhether the trial court properly set
aside the jury verdict awarding [appel-
lant] the profits earned by the [appel-
lee] fromthe partnership after the death
of the decedent.
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[5] Whether the trial court properly allowed
the deed to the partnership real estate
to be released to [appellee] prior to the
concl usi on of these proceedi ngs.
The first two issues are intertw ned, and we shall address
t hem together. We shall address the other issues separately.
Appel l ee, in his cross-appeal, presents a two-part question:
Did the trial court err in entering judgnent
for [appellant] for deposition costs and ap-
praisal fees, and in failing to grant [appel-
| ee's] nmotion for judgnment notw t hstanding the
verdict in this respect?
The Facts
Both parties in their briefs expound upon their allegations
that the actions of the other were bizarre. There are allegations
that one of the parties placed dead bats in condons and rooster
heads in boxes and deposited them on the other's property and
all egations that the other party stated, "Hitler lived in the
center of the earth,” and nade references to "space aliens,"”
construction of space ships, "vision quests," etc., nost of which,
inregard to this appeal, are conpletely irrelevant. W w |l not
insert ourselves in the parties' vindictiveness. W shall attenpt
a judicious and restrained recitation of the facts.
Appel | ee and Dani el Bresnahan were equal partners in a "crab
house" operated as a general partnership. Daniel Bresnahan died,

and appellant, his w dow, becane the personal representative of his

est at e. Attenpts were made by both parties to arrive at a
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settlement in regard to the estate's interest in the partnership
and a winding up of the partnership. These attenpts, to the extent
that the parties participated, were rancorous and ultimtely
unsuccessful .

Eventual |y, appellant instituted suit agai nst appellee. The
case proceeded to trial on appellant's First Anended Conplaint. It
provided, after a factual recitation, that:

15. Al allegations in Paragraphs 1
through 14 are realleged and incorporated
herein by this reference as if fully set forth
herei n.

16. The inproper actions of [appellee]
herein constitute a breach of the fiduciary
duty owed by [appellee] to [appellant] and to
the Partnership, which duty is owed to these
parties by [appellee] insofar as [appellee] is
the sole remaining Partner of the Partnership.

WHEREFORE [ appellant], on behalf of the
estate, on her own behalf and on behalf of the
Partnership prays for (1) D stribution to
[ appel | ant] of $62, 500, representing one-half
of the value of the interest in the Partner-
shi p owned by Decedent Dani el Bresnahan as of
the date of death, net of anmounts received
heretofore by [appellant], plus undistributed
Partnership profit of $6,000 accrued in 1991;
(2) Distribution to [appellant] of one-half of
the partnership profits earned between Novem
ber 1, 1991 and the date on which [appellee€]
deposited the final installnment of the Part-
nership value into the registry of this Court;
(3) [Appellant's] attorneys' fees and rel ated
costs in maintaining this action and in at-
tenpting, in connection with . . . the filing
of this case, to recover the value of the
Partnership from [appellee], consisting of
apprai sal fees of $15,960, deposition costs of
$550.30, and legal fees of approximtely
$50, 000; (4) Punitive damages, in an anount to
be determned by the jury in this matter, for
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breach of [appellee's] fiduciary duty in this
mat t er . [1]

The case was tried on this anended conplaint, and a speci al
verdict formwas used. The parties do not direct us to any place
in the record where either of them objected to the special verdict
formused. At one point, the trial court stated:

|"ve constructed the verdict sheet in the
fashion that | have in order to preserve, or
at least to mmke clear, preserve certain
issues if there is an appeal, so that whatever
woul d happen on appeal would not require the
parties to exhaust resources again trying the
case a second tine.

That's mnmy real purpose in constructing a
verdi ct sheet, because it's not going to be .
to anyone's benefit, least of all mne, if
the parties have to try this case again.
The verdict sheet, as answered by the jury, provided:

VERDI CT SHEET

' I'n August of 1996, well after judgnment was rendered in the
case subjudice, this Court, for the first tinme, recognized the
i ndependent tort of breach of fiduciary duty in Hartlovev. Maryland
Seh. for the Blind, 111 Md. App. 310 (1996), vacated and remanded for reconsider-
ation, M. _ (1997). Accordingly, at the tinme of the ver-
dict, the independent tort had not yet been recognized. By
failing to incorporate any part of her previous conplaint in her
anended conpl aint, appellant prosecuted an action that had not
yet been recogni zed. Appellee did not raise the nonexistence of
this cause of action before the trial court and has not raised it
before us. Accordingly, that issue is waived, and we need not
resol ve whet her Hartlove' s application would apply to causes of
action already litigated to judgnent prior to Hartlove's filing.
Moreover, the Court of Appeals in Kannv.Kann, _ M. _ (1997)
[ No. 22, 1996 Term slip op. at 27, filed Mar. 11, 1997], has
"di sapproved" Hartlove.
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1. Did [appellee] breach a fiduciary duty
owed to [appellant]?

Yes X No

| F YOUR ANSWER TO QUESTION #1 IS "NO " STOP
AND GO NO FURTHER

2. What damages, if any, proximately caused
by [appellee's] breach, do you award
[ appel | ant] ?

Deposi ti on Fees $___900. 00
Appr ai sal Fees $_7.500. 00

Profits 62, 500.00 for 1/2
busi ness
3. Do you find, by clear and convincing

evidence, that [appellee] acted wth
actual malice?

Yes No__ Xx

| F YOUR ANSVWER TO QUESTION #3 IS "NO " STOP
AND GO NO FURTHER

4. What damages, if any, do you award as
punitive damages?
$

Appel lant's first issue is:
1. Whether proof of actual nmalice is a prereg-
uisite to an award of punitive damages in a
partnership dissolution case where the jury

found that [appellee] breached his fiduciary
duty to the estate of his deceased partner.

Appel | ant extends the inpact of, and relies heavily on Hartlove
v. Maryland <ch. for the Blind, 111 Md. App. 310 (1996), vacated and remanded for

reconsideration, _ Md. _ (1997), for the proposition that Hartlove

adopts in full section 874 of the Restatenent (Second) of Torts,

which provides that, in breach of fiduciary duty actions, the
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breach alone is sufficient to provide a basis for an award of
punitive damages. Thus, according to appellant, the trial judge's
instruction to the jury that it had to find actual malice in order

to award punitive damages was w ong.
An initial concern is that, at the time of the verdict in this
case, the tortious cause of action upon which appellant relied and
prevail ed, had not yet been recognized in Maryland. Even if it had

been recogni zed, Hartlove, as appellant admts, did not explicitly

adopt that aspect of the Restatenent's provision as to punitive

damages. W shall, however, leave the interesting and difficult

question of the expost application of Hartlove s hol di ngs to anot her
case, as we shall decline to extend Hartlove, to the extent it may

still exist after Kann, to any degree beyond its limts as we
percei ve them

W initially note that the only count that survived at the
time this case was submtted to the jury was the single, separate
count of breach of fiduciary duty. Appellant's count of fraud had
been di sposed of either by notion or voluntarily, by anmending it
out of the cause of action. Mreover, appellant has not appeal ed
any decision of the trial court that may have resulted in the fraud
count being elimnated fromthe suit. W are, therefore, faced
with a situation in which fraud has not been established and the
only cause submtted to the jury was an independent count all eging

a breach of fiduciary duty.
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On Decenber 20, 1996, the Court of Appeals denied certiorar
i n Hartlove. On March 7, 1997, it ordered its Decenber 20, 1996

order to be rescinded and recalled, and finally, on March 12, 1997,
the Court of Appeals granted certiorari (Pet. Doc. No. 488/96) on

the petition for certiorari, denied the cross-petition for

certiorari, ordered our opinion to be vacated, and renmanded Hartlove
to this Court for reconsideration in light of its opinion in Kann

v. Kaon, M. (1997) [No. 22, 1996 Term filed March 11,

1997] .
The Court of Appeals in Kann di scussed Hartlove, noting the
Hartlove maj ority's hol di ngs:

First, it said: "Gven the standard of conduct
i nposed upon fiduciaries, we are of the view
that fiduciaries who breach their duty should
be hel d account abl e under an i ndependent cause

of action ained at such conduct."” [ Hartlove,
111 Md. App. at 331] (footnote omtted). The
panel of the Court of Special Appeals divided
two to one on this first hol ding.

Kann, slip op. at 20-21. 1In respect to this holding, the Court of
Appeal s coment ed:

Regina [Kann] and the Court of Specia
Appeals read too nmuch into 8 874 of the Re-
statement. As we sawin Part II1.A 8 874 in
effect recognizes the universal proposition
that a breach of fiduciary duty is a civi
wrong, but the remedy is not the sanme for any
breach by every type of fiduciary. For sone
breaches the renmedy may be at |aw, for others
it may be exclusively in equity, and for still
others there may be concurrent renedies.
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Id. at 22-23. It further comment ed:

Under the tort that Regina seeks, if Donald
[ Kann] breached the trust, he would be |iable
for damages for "stress, nental anguish and
exacer bation of various physical ailnents and
conditions directly resulting from Donald's
actions." Brief of Appellant at 17-18. It is
not at all clear that Regina would limt
damages for enotional distress to cases in
which the trustee has caused sone econom c
|l oss to the beneficiary. Gven the fact that
Regi na does not challenge for |ack of evidence
the trial court's finding that Louis m sappro-
priated assets of the Frances Trust, Regina's
argunents strongly suggest that she seeks
enotional distress damages if Donal d nmade any
m sstep, even if it did not cause |oss. Re-
gina's quest for this new tort liability of
trustees is particularly unpersuasi ve when one
considers that there may be instances in which
a trustee may commt a breach of trust ms-
takenly and non-negligently. See Restatenent
(Second) of Trusts 8§ 201 cnt. a.

Regi na's requested tort would also carry

the potential for punitive danmages. But
punitive damages are not at all available in
equity.

In overview, Regina asks this Court to
make a very far reaching change in Mryl and
law by creating a tort that wll apply to all
fiduciaries. Nei ther Regina nor the Court of
Speci al Appeals in Hartlove has undertaken to
review all of the relationships to which the
new tort would apply. There has been no
anal ysis of whether, as to any given fiduciary
rel ati onship, the tort would duplicate exist-
ing renedies at law or would elimnate, as in
the case of trustees, the nearly conplete
exclusivity of equitable jurisdiction. There
has been no analysis of the effect of the new
tort on the probate area. Further, recogni-
tion of the new tort would nmake trustees, and
any other fiduciaries whose breaches are
currently primarily renediable in equity,
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subject to potential liability for punitive
damages.

The instant matter differs radically from
a nunber of this Court's decisions in which
new causes of action have been recogni zed. By
way of illustration, and not limtation, we
have recognized a new cause of action when
there was no existing legal remedy directed at
t he problem In the instant matter we have
not been presented with, nor are we aware of,
any | ack of adequacy of the existing renedies
for breach of a trustee's duties. There is,
in our view, no justification for the whol e-
sale changes in Mryland |law that Regina
advocates. Indeed, so enduring has been the
marri age between trusts and equity in this
State that adoption of Regina' s contentions
woul d violate the spirit, if not the letter,
of [Maryland Code, Estates & Trusts Article,]
8§ 14-101 ("A court having equity jurisdiction
has general superintending power with respect
to trusts. ™).

Accordingly, we hold that there is no
uni versal or omibus tort for the redress of
breach of fiduciary duty by any and all fidu-
ciaries. This does not nean that there is no
cl ai mor cause of action available for breach
of fiduciary duty. Qur hol ding neans that
identifying a breach of fiduciary duty will be
the beginning of the analysis, and not its
conclusion. Counsel are required to identify
the particular fiduciary relationship in-
vol ved, identify howit was breached, consider
the renedies available, and select those
remedi es appropriate to the client's problem

ld. at 24-26 (citations omtted).
The last three sentences above can be interpreted as a
restatenent of the law prior to Hartlove i.e, identify a fiduciary

relationship, identify the breach, determ ne what causes of action

are supported by the breach of fiduciary duty, and select the cause
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of action that best serves the wonged party. The Court of Appeals
went on to state:

Counsel do not have available for use in any
and all cases a unisex action, triable to a
jury. This Court would not preside over the

death of contract by recognizing as a tort a
breach of contract that was found to be in bad

faith. SeK& K Management, Inc.v. Lee, 316 Md. 137
(1989). Nor shall we preside over the death
of equity by adopting Regina's contentions.

To the extent that Hartlovev. Maryland School for
the Blind, 111 Md. App. 310 (1996), is contrary
to the views expressed in this opinion, Hartlove
i s di sapproved.

Kann, slip op. at 26-27 (citations omtted).

In light of Kann, it is doubtful that Hartlove' s creation of an
i ndependent tort of breach of fiduciary tort has survived. In the
case subjudice, it was the only count submtted to the jury. It is

very possible that, had appellee/cross-appellant presented the
i ssue of the validity of the cause of action itself, we m ght have

been required to reverse the entire verdict and decision in |ight
of Kann.? However, the issue has not been preserved.® Accordingly,

we shall address the issues presented as to punitive damages.

2 Kann was filed after oral argunent in the case at bar.

3 W reiterate that the other causes initially pled in the
conplaint did not survive, for whatever reason, to be submtted
to the jury. Only the breach of fiduciary duty was submtted to
the jury. In many ways, this case represents many of the prob-

| ens di scussed in the Hartlove di ssent and i n Kann.



- 11 -

W agree with the statenment in appellee's brief that "the
Court of Appeals has conclusively determ ned that actual malice is
a prerequisite to an award of punitive damages, although actua
malice nay be net by proving fraud.” W now exam ne the cases.
Owens-lllinois, Inc. v. Zenobia, 325 MJ. 420 (1992), is, as the parties
i ndi cate, the sem nal case expressing Maryland' s current view of
puni tive damages. Zenobia was a products liability case in which the
question of punitive damages was a nmgjor issue. W shall, in our
consideration of it, go directly to the Court of Appeals's discus-
sions about the role of punitive damages in Maryland tort |law At
the very inception of the opinion, Judge Eldridge noted that the
Court had issued its wit of certiorari to "consider several

i nportant questions . . . and to reconsi der sone of the principles
governing awards of punitive danmages in tort cases.” Id at 427-28.

The Court noted its order to the parties:

[T]his Court issued an order requesting that
the briefs and argunent enconpass the foll ow
i ng issue:

“"I'n light of the concurring opinion of
Judges Eldridge, Chasanow, and Cole in
Schaefer v. Miller, 322 M. 297, 312-332
(1991), what should be the correct stan-
dard under Maryland |law for the all owance
of punitive danmages in negligence and

products liability cases, 1i.e, gQross
negl i gence, actual malice, or sone other
st andar d.

Zenobia, 325 Md. at 450.
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It then discussed sone of its reasons for requesting that the
parti es address that particular issue:

As noted in the opinion of Judges Eld-
ridge, Cole and Chasanow i n Schaefer v. Miller, supra,
322 Md. at 312-332, in recent years there has
been a proliferation of clains for punitive
damages in tort cases, and awards of punitive
damages have often been extrenely high. See 2
J. Ghiardi and J. Kircher, Punitive DamagesLaw and
Practice § 21.01, at 2 (1985); D. Owen, Problemsin
Assessing Punitive Damages Against Manufacturers of Defective
Products, 49 U Chi. L. Rev. 1, 6 (1982) ("Large
assessnments of punitive danmages may not yet be
a major threat to the continued viability of
nost manuf acturing concerns, but the increas-
i ng nunber and size of such awards may fairly
raise concern for the future stability of
Ameri can industry")

Acconpanying this increase in punitive
damages cl ai ns, awards and anounts of awards,
is renewed criticismof the concept of puni-
tive danages in a tort system desi gned prinar-
ily to conpensate injured parties for harm

Zenobia, 325 Md. at 450-51 (sone citations omtted)

The Court then gave an advance summary of its holding in the

case:

In Maryland the criticism has been partly
fueled and justified because juries are pro-
vided with inprecise and uncertain character-
izations of the type of conduct which wll
expose a defendant to a potential award of
punitive damages. Accordingly, we shall (1)
exam ne these characterizations of a defen-
dant's conduct in light of the historic objec-
tives of punitive danmages, (2) nore precisely
define the nature of conduct potentially
subject to a punitive danmages award in non-in-
tentional tort cases, and (3) heighten the
standard of proof required of a plaintiff
seeking an award of punitive danages.
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Id. at 451. The Zenobia Court noted that we (and the trial court)

had required the plaintiffs to show "by a preponderance of evi dence

that the defendants acted with “inplied" rather than "actual’
malice." Id. at 452. The Court discussed punitive damages ari sing

out of contracts and then noted: "[We abandon the "arising out of
a contract' distinction “and return to the principles relating to

punitive damages which had prevailed in this State for many, many
years before [H& RBlockv] Testerman [, 275 MJ. 36 (1975)].'" Zenobia,

325 M. at 455. It noted the general principle that "punitive
damages are awarded in an attenpt to punish a defendant whose
conduct is characterized by evil notive, intent to injure, or

fraud, and to warn others contenplating simlar conduct of the
serious risk of nonetary liability." |Id. at 454. The Court then

prelimnarily held: "In a non-intentional tort action, the trier of
facts may not award punitive damages unless the plaintiff has

establ i shed that the defendant's conduct was characterized by evil
notive, intent to injure, ill will, or fraud, ie, “actual nalice.""
Id. at 460 (footnote omtted).

We shall digress for a nonent to note certain aspects of the
maj ority's discussion in Hartlove supra, a case upon whi ch appel | ant

relies extensively. The mpjority there noted that a "personal

representative nmust . . . act reasonably and in good faith."'"

Hartlove, 111 Md. App. at 330. W said: "[The personal representa-
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tive] . . . isrequired to act in good faith, and nmust performhis
fiduciary duties wth the sane degree of care and diligence that

woul d be exercised by a prudent person under simlar circunstances
ld. (quoting Bastianv. Laffin, 54 Md. App. 793, 708 (1983)).

The majority later noted that the standard of care for a fiduciary
includes "[t]he exercise of reasonable watchful ness over invest-

ments; and . . . [t]he maintenance of full, accurate and precise
records.” Id. at 330-31 (quoting Allan J. G bber, Gibber on Estate
Administration 3-1 (3d ed. 1991)).

It is clear then that carel essness and | ack of diligence can
be the basis for a breach of fiduciary duty action, as the Hartlove
majority described the tort. Interestingly, the Court of Appeals
in Kann noted, "Regina's quest for this new tort liability of

trustees is particularly unpersuasi ve when one considers that there

may be instances in which a trustee may conmt a breach of trust
m st akenly and non-negligently.” Kann, slip op. at 24. According-

ly, while the action for breach of fiduciary duty may arise from

intentional conduct, the cause of action may also arise out of
carel ess and undiligent conduct, i.e, negligent actions of om ssion
or conm ssi on.

The Zenobia Court, although addressing a product liability

action, set a standard for punitive damages that appears to be
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general ly applicable, given the Court's earlier discussion of the
probl ens created by punitive damages. It stated:

The knowl edge conponent, which we hold is
necessary to support an award of punitive

damages, does not nean "constructive know edge"
or "substantial know edge" or "should have
known." More is required to expose a defen-
dant to a potential punitive damages award

The plaintiff nust show that the defendant

actually knew of the defect and of the danger of
the product at the tinme the product left the
def endant's possession or control.

Zenobia, 325 Ml. at 462 (footnote omtted). Still addressing strict

liability causes of action, the Court opined:
The showing of actual nmalice required for a
punitive damages award is the sanme regardl ess
of whether the plaintiff's claimfor conpensa-
tory damages was based on strict liability or
on negligence. In either case, the evidence
nmust show mal i ci ous conduct and not sinply the

supplying of a defective product or negli-
gence.

ld. at 465.

In a strict products liability cause of action, the plaintiff
must establish that the product was defective; that it was
unreasonably dangerous; that it caused injury; and that it reached
the custoner in the sanme condition. |Id. at 464. The plaintiff is
not required to prove any specific act of negligence. Once the
above el enents have been established, only certain defenses are
permtted.

In a breach of fiduciary duty action (as it was created by

this Court in Hartlove), a plaintiff mnust nerely establish the
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exi stence of a fiduciary duty andallegeitsbreach.* Once this is done,
t he defendant has the burden of establishing , i.e, proving, that

he has not commtted the breach. Thus, in sonme respects, "strict

[Tability" and "breach of fiduciary" actions are simlar.
| n Adamsv. Coates, 331 Md. 1 (1993),° the Court issued its wit

of certiorari to answer two questions. The second question was:
"[1]s it incunbent upon your petitioner to prove actual malice in

a case involving an intentional breach of a fiduciary relationship
between the parties.” |Id. at 3. The Adams trial court, discussing

punitive damages for a breach of fiduciary duty, stated:

“ The trial court in Hartlove i nstructed the jury:

Where either a confidential relationship or
fiduciary duty exists, the burden of produc-
tion of evidence falls upon the party in whom
responsi bility has been inposed to establish
that his conduct was proper under the circum
st ances.

Thus, as to the allegation by the Plain-
tiff of breach of fiduciary duty, it is the
burden of the Defendant to produce evi dence
showi ng or tending to show that, in all mate-
rial respects, he acted with fairness and
candor :

Hartlove, 111 Md. App. at 326. We declined to address the issue of
burdens of proof and production because the defendant did not
challenge the trial court's instruction, a portion of which is

gquot ed above. Seeid. at 333 n. 14.

5 In Adams, the Court of Appeals declined to adopt or reject
an i ndependent tort of breach of fiduciary duty that we |ater

adopted i n Hartlove, and that, as we have said, was subsequently
di sapproved i n Kann.
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"I don't find any nalice in the | egal sense of
the termin actual malice or anything of that

mat t er. | don't believe that M. Adans has
met his burden of proof in that area. If |
was convinced . . . that punitive danmages are

avai l able purely for a breach of a fiduciary
duty, absent the show ng of actual malice,
then | would be inclined to award punitive
damages. . . . So, | don't believe that on a
sol e proof of a breach of a fiduciary duty .

that punitive damages are avail abl e because
| don't find that you have proved nalice,
meani ng actual malice."

Id. at 7. As can be readily discerned, appellant, in the case sub
judice, is wurging this Court to adopt the contrary position.

Subsequently, the Adams trial court stated, "I do nmake a finding
that fraud was not conmitted,[¥] but that there was a breach of

fiduciary duties.” Id. at 7-8.

The Court of Appeals, after a factual discussion, then franmed

the argunent and issues that it perceived were presented for

det erm nati on

The only issue for decision in the matter
before us that turns on whether breach of
fiduciary duty between partners can be assert-
ed as a tort involves whether punitive danages
are recoverable by Adans under the proof in
this case. Whet her punitive danmages are
recoverable is not determ ned exclusively by
the el enents of the tort, but depends prinmari-
ly on Mryland policy as to the award of
puni tive danmages. W shall assune, solely for
t he purpose of discussion in this case, the
exi stence of a tort, and that, under proper

6 As we have indicated, the fraud count or counts never nade

it tothe jury in the case subjudice, and no issues are raised on
appeal in respect to that count.
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proof, the tort can be the springboard for
puni tive damages.

W turn then to the second question
on certiorari — whether, to obtain punitive
damages, the plaintiff-partner nust "prove
actual malice in a case involving an inten-
tional breach of a fiduciary relationship
between the parties.”

ld. at 12-13. The Court quoted portions of its opinion in Zenobia

that related, in general, to punitive damages. |t held:

To the extent that Adans's argunent is
that a breach of fiduciary duty in and of
itself permts the award of punitive danages,
we reject his contention under the policy
guidelines for punitive danmages in general, as
set forth in Zenobiaa To the extent that Adans-
"s argunent is that the facts in the instant
matter support a finding of evil notive,
intent to injure, or fraud, we hold that the
circuit court was not clearly erroneous in
finding an absence of actual malice or fraud.

Adams, 331 Md. at 13. The Court concl uded:

By affirmng the denial of punitive damages we
hold sinply that the circuit court was not
clearly erroneous in finding a |lack of evi-
dence to support punitive danages. W inti-
mat e no opi nion on whether, fromthe record as
a whole, facts sufficient to support an award
of punitive damages m ght be gl eaned, had the
trier of fact reached the opposite concl usion.

In any event, the trier of fact has
di scretion to deny punitive damages even where
the record otherwse would support their
award. SeeNastv.Lockett, 312 Md. 343, 349 (1988),
overruled on other grounds, Zenobia, 325 M. at 460;
Dennisv. Baltimore Trangt Co.,, 189 Ml. 610, 616 (1948)
(citing Hoanv. Edwards, 61 Md. 89, 100 (1883));
Maryland G vil Pattern Jury Instructions
10: 6(a), at 226 (1984) ("If you award
plaintiff danmages to conpensate him for the
actual . . . [losses] he suffered, you may, but
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arenot requiredto, award hi m an addi ti onal anobunt
as punitive damages." (Enphasis added)).

Adams, 331 Md. at 15.
The Court, in Ellerinv. Fairfax Savings, F.SB., 337 Md. 216, 228 (1995)
(citing Adams, 331 Md. at 13), a case dealing with an action for

fraud, again stressed that the "policy explained in Zenobia general |y

“shoul d govern any award of punitive damages,' including punitive
damages arising fromintentional torts.” It noted that the

trial court held that the "actual nmalice"
required to support an award of punitive
damages is inherent in the elenents of a tort
action for fraud or deceit. This hol ding was,
of course, too broad, as the trial court did
not, and could not have been expected to,
anticipate the distinction which we have drawn
bet ween actual know edge of the falsity and
"reckl ess indifference."

Id. at 241. As we have indicated, no fraud count went to the jury
nor, we presune, was any fraud instruction given.

More recently, the Court in OwensCorningFiberglassCorp.v. Garrett, 343
Md. 500, 540-50 (1996), an asbestos case, reiterated:

Mor eover, under Zenobia plaintiffs in any
tort case seeking punitive danages nust prove
know edge and bad faith by a standard of
"clear and convincing evidence" rather than
the preponderance standard used to prove
l[tability for conpensatory danages. Zenobia,
325 Ml. at 469. W reasoned in Zenobia that the
hei ghtened standard of proof was appropriate
because not only noney but stignmatization was
at stake in an award of punitive danages .
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Clear and convincing evidence of bad
faith to support a punitive damages award
"goes far beyond that required to support a
conpensat ory danmages award based on the under -
lying strict liability claim.

And lastly, in its npost recent case concerning punitive

damages, Judge Karwacki, in Scottv. Jenkins, M. (1997) [No. 29,

1996 Term slip opinion at 6, filed Mar. 14, 1997], stated:
W have lately, and at great |ength,
di scussed the necessary prerequisites to a

punitive damages award. Lest there by any
remai ni ng doubt, in order to recover punitive

damages in any tort action in the State of

Maryl and, facts sufficient to show actual malice
must be pl eaded and proven by clear and con-
Vi nci ng evi dence .

In our review of the Court of Appeals's cases since Zenobia, we

have seen no weakeni ng of the Zenobia holding —rather, its scope,

whenever possible, appears to have been extended. It was expressly

extended to actions for breach of fiduciary duty (if the action had

then existed) in Adams and to all tortious actions no later than

Scott.

We hold, therefore, that the trial court did not err or abuse
its discretion in its findings and instructions to the jury in
regard to appellant's first question and did not err in respect to
appel l ant' s second question. Wth the jury's finding of no actual
mal i ce, there was no necessity for a bifurcated hearing, even if
the trial court agreed to proceed in that manner. A defendant's

net worth has no rel evance to the issue of actual malice.
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3. Wether the evidence, consisting of [appel-
lant's] testinony concerning the amount of
attorneys' fees incurred in this case, 1is
sufficient to support the [appellant's] denmand
for attorneys' fees in the absence of expert

testinony that the fees incurred were "reason-
able.™

The trial court declined to submt the issue of attorneys'
fees to the jury because appellant had not presented any testinony
as to reasonabl eness during the presentation of her case.

Appel l ant testified:

Q M. DeCaro is a good | awer. How nuch
did you pay hin?

A For what?

Q H s work on your behal f advocating for
you.

A Totally in this case how much have |
pai d personal |l y?

Q How much did you pay hin®

A Fromthe beginning to today, probably
about $31, 000, $32, 000.

Under the "American Rule,” attorneys' fees are not recoverabl e

by the winning litigant. Appel lant at trial never asserted any

authority supporting her claimfor attorneys' fees. In HessCondr.Co.

v. Board of Educ., 341 Md. 155, 159-61 (1996), the Court stated:

The "Anmerican Rule" is that attorney's
fees are ordinarily not recoverable by a
prevailing party in a lawsuit. "In Mryl and,
"[t]he general rule is that costs and expenses
of litigation, other than the usual and ordi -
nary Court costs, are not recoverable in an
action for [conpensatory] damages.'"
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Attorney's fees may be awarded where a
statute allows for the inposition of such
fees, and where parties to a contract have an
agreenent regarding attorney's fees. Wher e
the wrongful conduct of a defendant forces a
plaintiff into litigation with a third party,
the plaintiff may recover fromthe defendant,
as danmmges, reasonable counsel fees incurred
inthe action with the third party. Addition-
ally, a plaintiff in a malicious prosecution
action, who has incurred counsel fees in the
defense of the crimnal charge, nmay be awarded
t hose fees as damages in the civil action.

But exceptions are quite rare under
Maryl and common |aw to the general rule that
counsel fees, incurred by the prevailing party
in the very litigation in which that party
prevail ed, are not recoverabl e as conpensatory
damages against the losing party. The princi-
pal exception is for counsel fees incurred by
an insured in successful litigation wth a
l[iability insurer which denied coverage or a

duty to defend. In Collier [v. MD-Individual Practice

Assn, 327 M. 1, 17 (1992)] we called this

exception under Maryland common | aw an "anona-

ly." [Sonme citations omtted.]
The Court concluded: "As a matter of substantive |aw under the
Anerican Rul e, damages do not include counsel fees. The Anerican
Rule is so well established in Maryland that the nmere nention of

“damages' in [former Rule] BE44 cannot be construed to include an
exception to the American Rule." Hess, 341 Ml. at 165-66 (footnote
omtted). |In Hess the Court of Appeals affirnmed our HessConstr. Co.v.
Board of Educ.,, 102 M. App. 736 (1995), opinion. In its Hess, the

Court of Appeals stated that Hess Construction Conpany (Hess), in
its appeal to the circuit court and this Court, argued that counsel

fees coul d have been awarded pursuant to the collateral litigation
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rule. The Court of Appeals noted that the collateral litigation
rul e had not been "enbraced"” within the grant of certiorari. The
Court went on to note: "In any event, Hess was not engaged in

l[itigation with a third party." Hess, 341 Md. at 159 n.2. In the

case subjudice, there is no representation that the litigation is
"third party" litigation
We noted in our Hess that the Court of Appeals had discussed

the collateral litigation rule in McGawv. Acker, Merrall & Condit Co., 111

Md. 153 (1909), and we quoted from an excerpt in that case:

The counsel fees and costs which the Court
allowed the plaintiff to recover are not the
counsel fees and costs involved in this liti-
gation; but such only as were incurred in
securing the new |l ease in its nane.

The general rule is that costs and ex-

penses . . . are not recoverable . . . even .
. . 1n a subsequent action; but where the
wongful acts . . . ha[ve] involved the plain-

tiff inlitigation with others, or placed him
in such relations with others as make it
necessary to incur expense . . . such costs
and expense should be treated as the |ega

consequences of the original wongful act.

Hess, 102 Md. App. at 750 (quoting McGaw, 111 M. at 160). W
expl ai ned:

McGaw, supra, makes it clear that a
cl ai mant seeki ng counsel fees may prevail
only when the wongful acts of one of the
parties to a contract has involved the

claimant in litigation withothers .
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In the case subjudice, the wong alleged
generated no action involving others.!7]

Hess, 102 MJ. App. at 754 (quoting Archway Motors, Inc. v. Herman, 41 M.
App. 40, 44 (1978), cert.denied, 284 M. 741 (1979)).

Li kewi se, in the case subjudice, the action is a direct action,
not a collateral action, and there is no "other litigation." To
the extent the collateral litigation rule was pressed upon the
trial court, it did not err in rejecting it.

At oral argunent, appellant asserted that awards of attorneys'
fees in breach of fiduciary duty actions are exceptions to the
general rule that each party nust pay its own litigation costs,
including attorneys' fees. \Wen queried about the source of her

argunent, she recited the cases in her brief. W have reviewd the

cases she cited, including Homav.Friendly Mobile Manor, Inc., 93 M. App.

337 (1992). Homa was a suit against an attorney and a law firmfor
fraud, breach of |egal services contract, breach of contract, and
breach of fiduciary duty. Wil e judgnent was rendered bel ow
against the attorney, the trial court awarded damages for the
clains asserted and not for the costs of litigation and attorneys'
fees incurred in prosecuting the case. Homa is sinply inapplica-

bl e.

" For a nore conplete explanation of the collateral
litigation rule, see Hess, 102 Mi. App. at 740-55.
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Cosden v. Mercantile-Safe Deposit & Trust Co.,, 41 Md. App. 519 (1979), also
cited by appellant, involved the approval of statutorily authorized
attorneys' fees in respect to the admnistration of estates and
trusts. Accordingly, it does not apply. Appellant's reliance on
Deleon Enters. v. Zaino, 92 Md. App. 399 (1992), is |likew se m spl aced.
It involved a request for the trial court to inpose attorneys' fees
under Maryland Rule 1-341 as a sanction. The instant case i s not
a sanctions case. Saint Luke Evangelical Lutheran Church, Inc. v. Smith, 318 M.
337 (1990), involved the issue of whether a jury could consider the
plaintiff's attorneys' fees in assessing punitive damages. In that
case, the Court of Appeals upheld the punitive damages by a four to
three majority. The Court in SaintLukeChurch, adopting the view that
attorneys' fees may be part of the calculations in respect to
puni tive danages, neverthel ess opined, "The American Rule reflects
a W despread rejection of both general indemity for litigants and
a make-whole' rationale as a basis for awarding attorney's fees as

an elenent of conpensatory damages."” ld. at 348. The i ssues

presented on appeal in Shapirov. Massengill, 105 Md. 743 (1995), did not
i nclude the appropriateness of attorneys' fees. Mreover, it was
an action for breach of contract, wongful discharge, and defama-
tion. It did not concern a claimfor breach of fiduciary duty.

In summation, the cases to which appellant directs our
attention are all inapplicable. W know of no Maryl and body of | aw

t hat woul d except the new tort of breach of fiduciary duty, which
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we recogni zed in Hartlove, but that has since been "disapproved" in

Kann, fromthe Anerican Rule even if the cause of action remai ned
vi abl e.

Accordingly, we do not perceive that appellant, in respect to
the only count that went to the jury, the at best interimindepen-
dent tort of breach of fiduciary duty, was entitled to attorneys'
fees. Mireover, given the extrenely limted testinony on the issue
and appellant's of fhand and vague remark, "From the beginning to
t oday, probably about $31, 000, $32,000," even if the court had the
power to submt attorneys' fees to the jury, it did not err or
abuse its discretion in declining to do so. W shall not expend
any further tine to describe what evidence, in an appropriate case,
mandat es such a subm ssion. Watever the standard would be, it was
not mnet here.

4. \Wether the trial court properly set aside
the jury verdict awarding [appellant] the

profits earned by [appellee] fromthe partner-
ship after the death of the decedent.

The jury in the case subjudice returned a special verdict form
that, after other questions, stated in relevant part:
What damages, if any, proximately caused
by [appellee's] breach, do you award the
[ appel | ant] ?
Deposition fees $ 900.00

Appr ai sal fees $7,500. 00
Profits 62,.500.00 for 1/2 business
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As indicated above, in respect to profits, the special verdict

read "Profits 62,500.00 for 1/2 business."” When giving or reading
the verdict form the foreperson used the sane | anguage.

The sum of $62,500 was the exact anpbunt at which the estate's
one-half interest in the business had been appraised. Appell ant
had argued that she was entitled to $20,000 a year, for a total of
over $90,000 in lost profits. It is certainly unclear how the jury
arrived at a figure of $62,500 and then stated that it was awarded
“"for 1/2 business." The $62,500 is exactly the sumthat the court
had instructed the jury had already been determ ned and resolved in
anot her proceedi ng. The difficult question for this Court is
whet her the circuit court was correct when it reforned the, to it,
anbi guous jury verdict.

We initially note that there was evidence that the business
generated sufficient incone to support appellant's assertion that
a one-half share of the profits would amount to $20, 000 per year
over the three or nore years of the dispute. There was, therefore,
sufficient evidence, if believed by the jury, for a nonetary sumin
excess of the $62,500 witten on the verdict sheet. The tria
court's consternation appears to have been caused by the sum
awar ded bei ng the sane anmount of the value of one-half the business
pl us the | anguage used "for 1/2 business.” Had the jury awarded,
for instance, a sum of $20,000 or $80,000 with the words "for 1/2
busi ness,"” we woul d perceive that the trial court nmay have terned

the words "for 1/2 business" to have neant "for 1/2 profit of
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business.” It is clear fromthe trial court's comments that it was
the sum of $62,500 that caused himto conclude that the jury was
awarding a sumfor the business itself and not the profits.

To us, an alternate reason for the jury's award, and the use
of the | anguage, is apparent. The jury was awardi ng profits, but
was unwi lling to award one-half of the profits in an anmount greater
t han one-half of the value of the business. This type of inferen-
tial conflict is one reason that it is generally accepted that
juries occasionally nmake conprom ses based upon the jury's concept
of justice when it addresses the facts of a given case wthin the
framework of a trial judge' s instructions. This is why courts are
generally reluctant to ascribe reasons to the conpromses of juries

and to void verdicts that are otherw se supported by the evidence.
I n Traylor v. Grafton, 273 M. 649 (1975), in which a sum of

| i qui dat ed danmages had been agreed upon, the trial court corrected
a jury's verdict that was silent on that issue. The Court of

Appeal s noted: "The trial court possessed the power to correct a
verdi ct which may be defective in form but which clearly and definitely

expresses the intention of the jury. A verdict which is returned

informally may be nol ded into proper shape by the trial court
Id. at 683 (enphasis added)(citations omtted). |In Montgomery
Ward & Co. v. Keulemans, 275 Ml. 441, 446 (1975), the Court noted that

a jury verdict can be "nolded or reforned [by a court] to reflect
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what the jury manifestly and beyond doubt intended." Seealso ACandS

Inc. v. Godwin, 340 Md. 334, 405 (1995).

The Court of Appeals discussed when nodification of a jury
verdict is inappropriate in Gaither v. Wilmer, 71 Md. 361 (1889). In
that case, a defense of set off had been asserted in a case
involving the collectibility of certain promssory notes. The jury
returned a sealed verdict that stated that they "find for the
plaintiff." However, the verdict did not assess danmages. The
trial court polled the jury and then excused them Later, the
defendant's attorney noved for a newtrial. Wile the notion was
pending, the plaintiff's attorney asked the court "to re-assenble
the jury, and to direct themto enter in their verdict for the
plaintiff the sumof $5,378.72" (a sumagreed during trial would be
the correct anmount of plaintiff's claimif the plaintiff prevailed
onits clainm. Id. at 363. The defendant deni ed the agreenent and
again noved for a new trial on the ground that the "verdict is
uncertain, irregular and a nullity." Id. Later, the trial court
inserted after the jury's verdict "for the plaintiff," the words
"for the sumof $5,378.72." The Court of Appeal s opi ned:

W thout doubt, a verdict, in an action
like the present, sinply "for the plaintiff,"
wi t hout stating the damages, or the anount the
plaintiff is entitled to recover, is fatally
def ecti ve. It is not nerely an informal
verdi ct, which the court can nould into proper
shape by referring to the pleadings and is-

sues, but it is substantially defective. In
all cases where the action is upon a contract
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or for damages, the verdict, if for the plain-
tiff, must be for an anmount specified; other-
w se the court cannot enter judgnent upon it
for any anount.

The question, then, is, had the court
power to anend this verdict, and nake it
effective by inserting the anount the plain-
tiff was entitled to recover, at the tinme and
under the circunstances stated? The anendnent
was made after the verdict was assented to by
the jury, when called upon to hearken to it
after it had been duly recorded, and severa
days after the jury had separated. The defect
was di scovered by the Judge when the verdict
was handed to himbefore it was recorded, and
when the jury were in attendance in open court
for the purpose of rendering their verdict.
It was then conpetent for the jury to reject
this verdict in toto, and find another, or to
vary, or correct it. The Judge, also, could
t hen have sent themto their room wth in-
structions to correct this defect, whether
counsel assented or not; and this was the
course that should have been adopt ed.

.o [BJut in States where the conmon
law is the only guide on the subject, we think
the decided weight of authority is against
all ow ng such a thing to be done; and we have
found no Anerican case in which an anmendnent
like this, in matter of substance, has been
made wupon affidavits, or from the Judge's
recollection of what occurred at the trial,
after the inperfect verdict has been duly
recorded, and the jury have separated. A
citation or review of these authorities is
unnecessary, because it seens to us that the
guestion has been settled in Maryland by the
decisions of this court.

.o [I]n the nore recent case of Fordv.
Sate, 12 Md. [514,] 546 [(1849)] —a case nost
carefully considered — our predecessors have
laid it down broadly and enphatically that "if
a jury, through mstake or partiality, deliver
an i nproper verdict, the court nmay, before it
is recorded, desire them to reconsider it.
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They cannot, however, be allowed to nake
alteration after the verdict is recorded”; and
this case was re-affirned in Williamsv. Sate, 60
Mid. 402 [(1883)]. These authorities have, in
our judgnent, settled it as lawin this State,
that no material alteration can be nmade by the
jury in their verdict, either in a civil or
crimnal case, after it has been recorded,
and, if this can not be done by the jury, a

fortiori can it not be done by the court or the
Judge.

I n conclusion, we nay say we are firmy
convinced that the adoption of any other rule
on this subject than that so plainly laid down
by our predecessors, and so |ong adhered to in
practice by the courts of the State, would be
dangerous in the extreme, would open the door
to abuses, and lead to doubtful and possibly
perni cious results; and we can not escape the
| egal conclusion that, by nmaking the anendnment
conplained of in this case, the Judge has
i nvaded the exclusive province of the jury,
and substituted his verdict for theirs.

Gaither, 71 Md. at 364-68 (sone citations omtted). The Gaither Court

had previously opined that it would have been proper for the trial

court, before the jury was excused, to have submtted a suppl enen-
tal verdict sheet to themfor their further consideration. Seeid.
at 365.

Over one hundred years later, this aspect of Gather was
di scussed, and to some extent, found to be determ native in Nailsv.
S& R Inc, 334 Md. 398 (1994). In Nails, the jury rendered a verdict

and was polled on that verdict. The parties and their attorneys

were then told that they were excused, and that the verdict was
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final. At that point, however, the court was asked to submt an

additional issue to the jury, which was still in the jury box; it
had apparently not been excused.® One of the issues in Nails was

whet her the trial court could have submtted a suppl enental issue
to the jury. \While the real question was whether the new issue

could be submtted to a jury, and did not involve a trial court's
reformation of a jury's verdict, the Court, discussing Gaither at
sone | ength, stated:

This Court has consistently indicated
that, in civil cases, a trial judge has the
authority to have a jury deliberate further
and anend its verdict as long as the jury has
not been discharged and left the court room
Thus, in Gaither v. Wilmer, 71 Md. 361 (1889), the
jury returned an obviously inconplete verdict
whi ch purported to "find for the plaintiff"
wi t hout specifying any anount of damages.

| nstead, the issue here is governed
by this Court's opinions in Agerv.Baltimore Transit
Co.,, [213 M. 414, 418 (1957)]; Gaither v. Wilmer,

supra, and simlar cases. In light of the
opinions in these cases, we hold that, in a
civil case, after a jury has rendered an

initial verdict, the trial judge ordinarily
may ask the jury to amend, clarify or supple-
ment the verdict in order to resolve an anbi -

guity, i nconsi stency, i nconpl et eness, or
simlar problemwth the initial verdict, up
until the jury has been discharged and has

left the court room

8 The headnote indicates that the jury had been excused.
That appears incorrect.



- 33 -

The trial judge's submssion of the
suppl emental verdict sheet to the jury was
fully justified in this case. There was a
degree of anbiguity and possi bl e inconsistency
in the jury's initial verdicts, and the sup-

pl emental verdict helped clarify the anbiguity
and possi bl e i nconsi stency.

.. The supplenmental verdict sheet,
wth speC|f|c findings by the jury that each
of the plaintiffs had been induced by fraud to
enter into the enploynent contracts, clarified
the anbiguity in the initial jury verdicts and
supported the award of punitive danmages.

Nails, 334 M. at 408-15 (citations omtted).
Gting to Gaither, i n Polkes & Goldberg Ins., Inc. v. General Ins. Co., 60 M.

App. 162, 167 (1984), cert. denied, 302 M. 288 (1985), we said,

"CGenerally, a judge has no power to reforma jury's verdict." W
then noted that there are exceptions, one of which is that a trial

judge "is enpowered to correct, renold or reformthe verdict

So as to express the jury's intent if that intent is, beyonddoubt

clearly and definitely manifested.” Id. (enphasis added). W noted
in that case that the jury's intent was "far from clear and
definite." Id. W also noted that Gathr was then the only

Maryl and case in which a "trial judge endeavored to correct an
i nproper verdict after it was recorded" and that other jurisdic-
tions had generally held that a trial judge could not "invade the

province of the jury under the guise of anmending the verdict."

Polkes & Goldberg, 60 Md. App. at 169. W hel d:
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Trial judges may, under Maryland | aw,
change a verdict and renold it if the nodifi-

cation is one of form Davisv.Board of Educ., 168
Md. 74, 78-79 (1935), and "the intention of

the jury is manifest and beyonddoubt, " (enpha-
si s supplied) Hawksv.Crofton, 2 Burrows 698, 699
(K. B. 1758), quoted in Diamond Sate Telephone Co. v.

Blake, 105 Md. 570, 575 (1907); Brownev. Browne,
22 Md. 103, 115 (1864).

The jury's verdicts on special issues in
the case at bar were not altered as to form
but rather as to content. . . . In effect,
the judge w ped out the jury's verdict with
respect to Polkes's liability to Thonpson's
and General. He then substituted for the

jury's verdicts what he thought the verdicts
shoul d be.

Polkes & Goldberg, 60 Md. App. at 169-70 (citations omtted).

As far as we have been able to discern, the only change in the
| aw since Gaither i s that announced in Nailsi.e, if the jury is stil
in the jury box, a supplenental issue may be submtted to it after
it has rendered a verdict on the issues originally presented to it.
W& now exam ne what occurred in the case subjudice

After the jury had returned and rendered its verdict, it was
polled and its foreperson used the | anguage of the jury's response
on the verdict sheet in her response. The jury confirmed that
verdi ct and was then excused. The judgnent, indicating the danages
for profits, was |ater recorded on March 21, 1996. The next day,
appellee filed a notion for judgnent notw thstanding the verdict in

whi ch he raised the |anguage and anmount used by the jury on the
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speci al verdict sheet. The docket entries reflect the trial
court's disposition of this issue alnost three nonths |ater:

Granted as to award for profits. At the

direction of the court the 03/14/96[°] judgment

in the anpbunt of $62,000.00(% for profits is

stricken and judgnent for the [plaintiff] in

the amount of $-0- (zero) is entered for

profits.

We earlier noted that there was evi dence before the jury that
could have permtted it to nake an award for profits of up to
$91, 000, according to appellant's evidence. The trial judge was
directed by appellee's post-trial notion to the simlarity of the
sum awarded to the value of one-half of the business. We have
i ndi cated, however, that fromthese facts, an inference can al so be
made that the jury chose to cap its award of damages for profits at
t he value of the one-half interest in the business. In any event,
coi ncidence or lack thereof does not neke a jury's verdict

i nconsi stent or reformable by a trial judge, so long as the total
sum awar ded does not exceed the evidence supporting the award. See
Birkey Design Group, Inc. v. Egle Nursing Home, Inc., 113 M. App. 261 (1997),
whi ch involved an arbitrator's award in an anmount only seventy-two
cents less than the attorney's fees. Appellant argued that the sum
awarded was indicative that the arbitrator had inpermssibly

awar ded counsel fees. W said:

° The date was in error.

10 The anmount was in error.
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[OQn its face, the award represents a pl ausi -
ble interpretation . . . judicial inquiry
ceases and the award nust be enforced. :
It is not this Court's function to specul ate
about the arbitrator's thought process when
making an award. . . . Since it is possible
that the award conprised damages rather than

attorney's fees, we nust assunme the arbitrator
acted properly.

ld. at 267. W hold that the trial judge erred in granting
appellee's notion for judgnment notw thstanding the verdict in
reference to the damage award for profits. Upon recei pt of our
mandate, the trial court is directed to reinstate the jury's award
for profits.

5. Wiether the trial court properly allowed

the deed to the partnership real estate to be

rel eased to [appellee] prior to the concl usion

of these proceedi ngs.

Because of the present posture of the case, this should no
| onger be an issue, if it ever was an appropriate issue, and, in
I ight of our decision, it appears to be noot. Because we have
al ready expended nmuch effort to resolve the other issues and have
no desire to engage in intellectual nmusings as to the propriety of
the timng of the rel ease of the deed, we shall not further discuss
the interesting issue of whether appellant can raise the propriety

of the release of the deed after she renoved the deposited sum due

her, thus benefiting fromthat order she now protests.
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Appel | ee/ cross-appel l ant's Questi on
Did the trial court err in entering judgnent
for [appellant] for deposition costs and
appraisal fees, and in failing to grant [ap-
pell ee's] notion for judgnent notw thstandi ng
the verdict in this respect.

We have earlier indicated that the parties have not directed
us to the place in the proceedings that they objected to the
special verdict formused in respect to deposition costs. W have
been unable to find in the table of contents or the extracts where
any such objections were nade. !

In this case, appellant initially filed a two-volunme Joint
Record Extract, then a Supplenental Joint Record Extract, and then
a separately filed Suppl enental Joint Record Extract. Thereafter,
when appellant filed her reply brief, she added an appendix to it.
As we noted below, the parties in their argunments have not
i ndi cated where in these record extracts we can find any objection
to the verdict form neither do they direct us to the trial court's
instructions on these issues nor to where objections to such
i nstructions may be found. Likew se, they do not direct us to any

obj ections nmade bel ow to appellant's counsel's cl osing argunents as

to deposition costs.

11 The parties are supposed to direct our attention to
where, in the extract, relevant information is to be found. W
are not required to cast about for it.
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We have exam ned those areas in respect to appraisal fees to
whi ch our attention has been directed.!? The issue of the awarding

of appraisal fees was sufficiently presented to the trial court by
appel | ee/ cross-appel | ant . I n Freedmanv. Seidler, 233 Mi. 39 (1963),

cited by appellee/cross-appellant, the Court, in effect, applied
the "American Rule" to the recovery of a party's costs of account-
i ng.

Appel | ant/ cross-appel l ee has directed us to no statute or case
| aw providing that the costs of appraisal incurred by a party (not
taxed as costs of suit) may constitute a neasure of damages for
which a plaintiff is entitled to be conpensated. Neither does she
direct our attention to any authority stating that appraisal costs

are an exenption to the general rule that each party is to bear the
costs of prosecuting or defending litigation. The Freedman Court
sai d:

The injured tenant insists, and perhaps with
sonme nerit in a case such as this where the
services of an accountant were necessary to
show loss of profits, that she should be
rei moursed for the expense of such services.
But, in the absence of statutory authority
permtting it, we think the charges of the
accountant are not recoverable either as an
el emrent of danmmges or as a part of the costs.
Conpare point (iii) of this opinion, where

with respect to the allowance of counsel fees,
it is said that the general rule is that costs

2 1n his brief, appellee's counsel uses the terns
"accounting fees" and "appraisal fees" interchangeably. The
speci al verdict formuses "appraisal fees.”" W presune,
therefore, that he neans "appraisal fees."
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and expenses other than actual court costs are
not recoverable in an action for damages. W
think the sane rule is applicable to accoun-
tants['] charges, for we see no distinction in
principle between such charges and attor-
neys['] fees.

Id. at 47.

| n Empire Realty Co. v. Fleisher, 269 Ml. 278 (1973), a fraud case, the
trial court awarded attorney's fees, recording charges, title
i nsurance, engineering fees for test borings, and an additional sum
of $10,500 for costs incurred in retaining the services of a
real tor. The Court, in discussing the trial court's award of
counsel fees, noted: "The general rule is that, other than usual
and ordinary court costs, theexpensesoflitigation —i ncl udi ng | egal fees
i ncurred by the successful party —are not recoverable in an action
for damages." Id. at 285-86 (citations omtted)(enphasis added).
Accordingly, we conclude, in the absence of being directed by
appel l ant/cross-appellee to a statute creating an exception to the
general rule, that she was not entitled to an award for apprai sal
fees, and we shall reverse the award of appraisal fees.
JUDGVENT OF $7,500 FOR APPRAI SAL FEES | S REVERSED,
TRIAL COURT' S GRANTI NG OF APPELLEE' S/ CROSS- APPEL-
LANT' S JUDGVENT NOTW THSTANDI NG THE VERDI CT THAT
REFORMED THE JURY VERDI CT AS TO PROFI T DAMAGES | S
REVERSED; TRI AL COURT IS DI RECTED TO REI NSTATE THE

JURY VERDICT FOR PROFIT DAMAGES IN THE SUM OF
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$62,500; IN ALL OTrHER RESPECTS, JUDGVENT |S AF-
FI RMED, COSTS TO BE PAID 50% BY APPELLANT/ CROSS-

APPELLEE, 50% BY APPELLEE/ CROSS- APPELLANT. *3

13 W realize that our nandate | eaves intact a verdict and
j udgnment predi cated upon a cause of action that did not exist
when the verdict was rendered bel ow and may not exist as we
render our mandate, but that may have existed for but a brief
period in the interim Because the trial court had jurisdiction
to entertain then existing causes of action that incorporated
breaches of fiduciary duty, it had jurisdiction. Because no
appeal was taken, nor objection made bel ow, the issue of the
exi stence of the cause of action was wai ved inthiscase.



