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FAMLY LAW - GRANDPARENT VISITATION RIGHTS - Application of
Maryl and’ s grandparent visitation statute, Famly Law 89-102 of
the Maryl and Code, which granted paternal grandparents schedul ed
visitation with their granddaughter despite the child s nother’s
opposition, unconstitutionally violated the nother’s due process
right to make decisions concerning the care, custody, and
control of her mnor daughter. The child’ s nother, who neither
opposed nor denied the grandparents visitation and conceded that
it was in the child s best interest to have contact with her
grandparents, was entitled to the presunption that she acted in
the child s best interests.
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Appel lant, Lisa Brice (“Lisa”), brings this appeal from an
Order of the Crcuit Court for Wshington County granting
visitation to the grandparents of Lisa’s mnor child, Kayla
Brice. On appeal, Lisa raises three issues:

1. Did the trial court err by denying appellant’s

Motion to Dismss or for Summary Judgnent based

on the unconstitutionality of 89-102 of the
Fam |y Law Article?

2. Did the trial court err by awarding visitation to
appel l ees after granting appellant’s Mtion for
Judgnent ?

3. Did the trial court err by granting visitation

pendente |lite after the hearing on exceptions to
the Master’s findings and recomendati ons?
Based on the United States Supreme Court’s recent decision in
Troxel v. Ganville, No. 99-138, 2000 W. 712807 (U.S. Wash. June
5, 2000), we hold that the application of the Maryland Code,
Fam |y Law 89-102 unconstitutionally violated Lisa s due process
rights. Therefore, we reverse the judgnent of the |ower court.
Kayla Brice was born on January 8, 1997, and is the only
child of Lisa and Janes Brice. Janes died in an autonobile
accident on QOctober 2, 1997. Shortly after Janmes’s death, Susan
Brice, Janes’s nother, was on psychiatric |eave from her

enpl oynent! and asked Lisa if she could provide daycare for

Y Prior to James’'s death, Susan had been under psychiatric care and took
nmedi cations for severe depression. After Janes’s death, Susan was on psychiatric
| eave from her enploynent as a Clains Assistant for State Farm I nsurance for
approxi mtely six nonths. Susan’s psychiatrist wote Lisa a letter, dated
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Kayl a, which Lisa declined. On Novenber 5, 1997, Janes’s
parents, Larry and Susan Brice (“the Brices”), appellees, and
Susan Brice’'s nother, Dorothy Long, filed Cvil Conplaints in
the Magistrate Court of Berkley County, Wst Virginia, alleging
that Lisa would not return their property.? On Decenber 9, 1997,
the Brices filed a Conplaint to Establish Gandparent Visitation
Rights, alleging that Lisa denied them visitation with Kayla
since Janmes’s death. Lisa’s Answer to the Conplaint denied that
she had refused the Brices visitation with Kayla, and stated
that she “has continually encouraged reasonable and appropriate

visitation by the [Brices] with their granddaughter, Kayla....”

At the hearing before a Famly Law Master on June 1, 1998,
Susan testified that from the tine of James’s death on Cctober
2, 1997, wuntil the end of 1997, she “would get to see [Kayla]
maybe once a week for a little bit but after that it was |ess

and less.” She further testified that a visitati on schedul e was

}(...continued)
Cct ober 21, 1997, which stated, in pertinent part:

Currently, | do not have any concerns about Susan’s ability to
responsi bly and solely care for Kayla. The nedications that she is
presently taking have not adversely affected her nental abilities.
She is using sound and | ogical reason and judgnent. Susan’s contact
with Kayla woul d nost likely inprove her enptional state.

2 The parties reached an agreenment and the cases were dism ssed in August
1998.



set up in January 1998 that allowed the Brices to see Kayla
every other Wdnesday from 6:00 p.m to 800 p.m and every
other Sunday from 1:00 p.m to 4:00 p.m?3 However, Susan
testified that this was not enough time and that she would |ike
to see Kayla “every week . . . at least for a few hours” and
“maybe a weekend visit now and then” so that the Brices could
take Kayla up to their cabin over a hundred mles away in
Western Maryland. Susan also testified that, during the visits,
as |long as Kayla could see her nother, she would fuss and cry to
be with her nother. Lisa testified that she told the Brices
they could visit Kayla anytime and has never denied them the
right to see Kayla. She testified that she wanted to be present
during the visits because Kayla was experiencing separation
anxiety, *“crying when Susan takes her out the door,” and
sl eeping restlessly after the visits. Lisa also testified that
she is not confortable with Kayla spending the night wth
soneone other than herself, that she has a “very strained’
relationship with the Brices, and that she |learned the Brices
mght file a grandparent visitation suit against her just four
days after Janes’s funeral. She stated that she did not believe

it was in Kayla's best interest for there to be court-ordered

3 Larry Brice testified that, because of his work schedule, he could see
Kayl a only every other weekend for three or four hours.
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visitation and that she was wlling to continue visitation
wi t hout a court order.

At the conclusion of the hearing, the Master recomended:

Visitation every other Sunday from1l p.m to

4 p.m in [the] presence of [Lisal. Revi ew

if requested by parties no sooner than 6

months. No smoking in proximty of child.
Both parties filed exceptions to the recomendations. I n
addition, Lisa filed a Mtion to Dy smss or for Sunmary
Judgnent, arguing that 89-102 of the Famly Law Article, the
grandparent visitation statute, is facially unconstitutional as
an unwarranted infringement of her rights under the N nth and
Fourteenth Amendnments to the United States Constitution and the
Maryl and Decl aration of Rights. Specifically, she argued that
the statute unconstitutionally permts visitation to be awarded
absent a showing of potential harm to the child and absent a
deni al of visitation.

The court held a hearing on the exceptions on August 21,
1998, granted visitation as outlined by the Master, and ordered
the parties to participate in nmediation

The court held a trial on the nmerits on Septenber 17, 1999,
granted Lisa’'s Mtion for Judgnent, and found that the Brices:

failed to neet their burden of producing
affirmati ve evidence that the schedule of

visitation proposed would be detrinental to
the interests of the child, which is the
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Court’s only focus in a case such as this

So the Court wll adopt the schedule of
visitation proposed by the nother and grant
the notion for judgnent. The schedule w |

be, once again, alternating Sundays for
three hours, with Lisa slowy renoving
herself from the location of visitation; two
or three tinmes per nonth, as agreed upon by
the parties, in addition, including the
Plaintiffs and the holiday plans of the
child, as agreed upon by the parties for
grandparental contact and access; reasonable
t el ephone cont act; and exchangi ng
information with the grandparents relating
to the child s activities, to allow the
grandparents to attend those activities.

The court asked Lisa s counsel to prepare an Order, and counse
submtted an Order dismssing the Brices’ Conplaint. Instead of
entering the proposed Oder dismssing the Conplaint, the court

issued an Oder “establish[ing] a schedule of visitation

proposed by [Lisa]” as set forth above.* This appeal foll owed.

4 The Order of Court stated, inits entirety:

On Septenber 17, 1999, this Court conducted a hearing in which
it was determ ned that the grandparents, the plaintiffs herein, have
not overcone the presunption that the schedule of visitation
proposed by the defendant, Lisa Brice, the natural nother of the
subject mnor child, is in the best interest and welfare of said
m nor child. Accordingly, this Court granted a notion for judgnent
at the end of the plaintiff's case and established a schedul e of
visitation proposed by the defendant as that wvisitation nost
appropriate and in the best interest and welfare of the mnor child,
nanely Kayla Diane Brice. As a result, it is hereby

ORDERED ... that the plaintiff[s] be and hereby are awarded
grandparental visitation rights for three hours on alternate
Sundays. Initially, during the schedul ed visitation, the defendant
shall be present within eyesight and earshot of the visitation as it
is taking place. The defendant, however, shall slowy begin to

(continued...)



W find that this case falls squarely under the Suprenme

Court’'s decision in Troxel v. Ganville. In Troxel, Tomm e

Granville and Brad Troxel had two daughters. In May 1993, Brad
comm tted suicide. In Decenber 1993, Brad s parents, Jenifer
and Gary Troxel, petitioned the Wshington Superior Court for
Skagit County for the right to visit their two granddaughters
pursuant to 826.10.160(3) of the Revised Code of Washington,
whi ch st at ed:

Any person mmy petition the court for

visitation rights at any tine including, but

not limted to, custody proceedings. The

court may order visitation rights for any

person when visitation my serve the best

interest of the child whether or not there

has been any change of circunstances.
The Troxels requested two weekends of overnight visitation per

nmonth and two weeks of visitation during the summers. Ganville

did not oppose visitation and conceded that grandparent

4(...continued)
renmove herself from the area in which visitation rights are being
conducted; it is further

ORDERED that two to three times each nonth, additional
visitation shall be provided to the grandparents, the plaintiffs
herein, as agreed upon by the parties; it is further

ORDERED that the parties shall comrunicate in order to attenpt
to include the plaintiffs in any holiday plans for the mnor child
in order to provide access to the grandparents for contact for the
m nor child; it is further

ORDERED that the defendant shall provide the plaintiffs
reasonabl e tel ephone contact with the mnor child; and it is further

ORDERED that the defendant shall keep the plaintiffs
reasonably apprised [sic] of the mnor child s activities in order
to allow the grandparents, if they so desire, to attend their
grandchil d’ s social and extracurricular functions.
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visitation was in the best interests of the children, but,
instead, asked the court to order one day of visitation per
month with no overnight stay. The Superior Court granted the
Troxels visitation one weekend per nonth, one week during the
sumrer, and four hours on the Troxels' birthdays. Ganville
appeal ed to the Washington Court of Appeals, which reversed the
| oner court’s decision and dism ssed the petition, holding that
the Troxels |acked standing. The Troxels appealed to the
Washi ngton Supreme Court, which held that, although the Troxels
had standing to seek visitation, 826.10.160(3) of the Revised
Code of Washington was unconstitutional on two grounds. First,
the statute failed to require a showing of harm or potential
harm to the child, which is required before the State can
interfere with parents’ rights to rear their children. Second
the statute was too broad.

The United States Suprene Court affirmed the Washington
Suprenme Court’s decision based on the “sweeping breadth of

[ Washington’s statute] and the application of that broad,

unlimted power in this case.” Describing the parental rights
at issue in this case as the “oldest of the fundanental |iberty
interests recognized by this Court,” the Court held that

Washi ngton’s statute, as applied to Ganville and her famly,

unconstitutionally violated her due process right to nake



decisions concerning the care, custody, and control of her
daught er s. The Court enphasized that the Troxels did not
all ege, and no court found, that Ganville was an unfit parent.
Therefore, Ganville was entitled to the presunption that she
acted in the best interests of her children. In addition, the
Court noted that Ganville did not oppose visitation altogether.

The Suprene Court’s decision did not decide whether a
showing of harm or potential harm to the child was required
prior to granting visitation, did not define the “precise scope”
of parental due process rights, and did not hold that the
Washi ngton statute violated the Due Process Cause per se.
Rat her, the majority of the Court recognized that “much state-
court adjudication in this context occurs on a case-by-case
basi s” and agr eed W th Justice Kennedy “t hat t he
constitutionality of any standard for awarding visitation turns

on the specific manner in which that standard is applied.”

(Enmphasi s added.)
The statute at issue in this case is Maryland Code, Famly
Law §9-102, which states:
An equity court may:
(1) <consider a petition for reasonable
visitation of a grandchild by a

gr andpar ent; and

(2) if the court finds it to be in the best



interests of t he chil d, gr ant
visitation rights to the grandparent.

Mb. CobE (1999 Repl. Vol.), Fam LaAw 89-102. Although Lisa argues
that Maryland' s statute is facially unconstitutional, we hold
only that the statute was unconstitutionally applied to the
facts in this case, which are strikingly simlar to those in
Tr oxel . As in Troxel, the Brices did not allege, and no court
has found, that Lisa was an unfit parent. In addition, as in
Troxel, Lisa did not oppose or deny visitation® and conceded t hat

it was in Kayla s best interest to have contact with the Brices.

However, there are differences between the cases. First,
the Washington statute allows “any person” to petition for
visitation rights, whereas the Maryland statute allows only
grandparents to petition for visitation rights. This difference
between the statutes does not alter our analysis because, even
though the Maryland statute is narrower than Wshington’s
“breathtakingly broad” statute, the Supreme Court’s holding in

Troxel was not decided on the fact that ®“any person” could

SAt hough the Brices’ Conplaint alleged that Lisa denied them visitation
wi th Kayla since Janmes’s death, Susan Brice's testinony at the hearing before the
Mast er conceded that she had seen Kayla after Janmes’s death “maybe once a week
for a little bit but after that it was less and less.” The Brices filed their
Compl aint less than two nonths after James’s death and Lisa | earned of a possible
grandparent visitation suit four days after Janes’s funeral. Under these
circunstances, we find no nerit to the Brices’ contention that they were denied
visitation.



petition for vi sitation, but , r at her, was deci ded on
grandparents seeking visitation rights. Second, Lisa opposed
any court-ordered visitation, whereas Ganville sought a |esser
anount of visitation than the Troxels. This factor also does
not change our analysis because the |ower court granted the
Brices visitation based on Lisa' s alleged proposed visitation
schedul e. As this Court noted in a footnote in Wlinski v.
Brownel l er, 115 M. App. 285, 307-08 n.10, 693 A 2d 30 (1997),
“the investiture of wvisitation rights would seem to intrude
sonewhat nore severely upon parental autonony than does setting
a schedule of wvisitation.” (Enphasi s added). Ther ef or e,
nei ther of these differences alters our opinion that the Suprene
Court’s decision in Troxel controls this case. Accordingly, the

judgnent of the |lower court is reversed.

JUDGMVENT REVERSED. CASE REMANDED
TO THE CRCUT COURT FOR
WASHI NGTON COUNTY W TH DI RECTI ONS
TO ENTER JUDGVENT FOR APPELLANT.

COSTS TO BE PAI D BY APPELLEES.
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