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After his earlier five-count conplaint was dism ssed with
| eave to anend, the appellant, John S. Bricker, Jr., brought
suit in an anmended conpl ai nt agai nst the appellees, Larry Warch
and the Great Anmerican |Insurance Conpany in the Circuit Court
for Howard County. The anmended conplaint consisted of two
counts, charging 1) nalicious prosecution and 2) breach of
contract. In the course of the anended conplaint, Bricker
attempted to add, as a third defendant, the Ohio Casualty
| nsurance Conpany. Judge Dennis M Sweeney granted the
appel l ees' notion to dismss Ohio Casualty fromthe case. Judge
Sweeney subsequently granted summary judgnment in favor of the
appel l ees on the charge of malicious prosecution.

Bricker sought to appeal that judgnment in favor of the
appellees and the circuit <court certified it as a final

appeal abl e order. This Court, however, in an unreported opinion

inthe case of Bricker v. Warch (No. 1485, Septenber Term 2000,
filed on May 11, 2001) dism ssed the appeal as premature and
remanded the case for the resolution of all remaining clainmns.
The breach of contract action was ultimately tried by Judge
Sweeney, without a jury, on January 22, 2002. Judge Sweeney, at

the end of the plaintiff's case, granted the Mdtion for Judgnment
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in favor of the appellee Great Anmerican Insurance Conpany on
that claim This appeal has tinely foll owed. On appeal, Bricker
rai ses essentially three issues:

1. Di d Judge Sweeney properly dism ss Ohio Casualty
fromthe case?

2. Was Judge Sweeney in error in granting summary
judgnment in favor of the appellees on the charge of
mal i ci ous prosecuti on?

3. Was Judge Sweeney in error in granting judgnment in

favor of the appellee, Geat Anerican, on the count
chargi ng breach of contract?

The Factual Background

This case, consisting of a series of episodes, has an
i ntensive factual background. The earlier opinion of this
Court, dismssing the first appeal as premature, thoroughly
sunmed up the factual background and we wll, wth mnor
editorial coment, quote fromthat factual summary extensively.
I n her opinion for the Court in that case, Judge Adki ns accepted
t hat version of the evidence nost favorable to Bricker, as the
party opposing summary judgment. That is the version of the
evidence that is also appropriate for our present review of the
sunmary judgnment entered against Bricker on the charge of

mal i ci ous prosecution.
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A. The Accident and the Filing of the Claim
The first phase of the case involved 1) an all eged acci dent
suffered by Bricker on June 10, 1995; 2) Bricker's claim for
damages resulting from that accident; and 3) the initial
i nvestigation of that claimby the appellee Larry Warch. Judge
Adki ns described that early history of the case.

Bricker, an insurance clains adjuster, alleges
that he injured his back and shoul der, and scraped his
arm on June 10, 1995. \While attending an anti que car
show sponsored by a Frederick County elenentary
school, he fell froma broken swing on the playground.
Bricker allegedly wote to the school shortly after
the incident, claimng that "the underneath of ny
right forearm was scraped raw and bl eeding from the
el bow to the md-forearm' and that "[t]here was al so
a large bl eeding gash on my right |eg just below the
knee and ... a painful area just below nmy right hip
whi ch eventually turned into a |l unp and | arge bruise."

The school forwarded his claimto Great Anmerican
its insurer. Great Anerican assigned the claimto
Warch, an enployee in its Special Investigation Unit.

Bricker all eges that Great American neglected his
claim By the time Warch contacted him Bricker had
hired an attorney and refused to speak directly with
War ch. Warch and Bricker were strangers to each
ot her.

Warch proceeded to investigate the claim w thout
contacting Bricker's attorney. Warch found it
significant that Bricker had a long-term history of
back and shoul der problens. He also |earned that on
the day of the incident, Bricker allegedly told the
school janitor that he was not hurt. Ot hers who
attended the event also clainmed that Bricker had not
di spl ayed or clainmed any injury. Wrch also obtained
vi deotape that showed Bricker receiving an award
approxi mately four hours after the incident, allegedly
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with no sign of the clained injuries. Warch ordered
surveill ance, with videotaping, which allegedly showed
Bricker operating |awn equipnment and playing catch
with his children.

B. The Referral to the Insurance Fraud Division

Suspecting that the clai mwas fraudul ent, Warch referred t he
matter to the Insurance Fraud Division, but it declined to file
crimnal charges. CQur earlier summary of the facts continued:

Based on his investigation, Wirch suspected
Bricker had filed a fraudulent insurance claim In
April 1996, he met with the Insurance Fraud Division
of the Maryl and I nsurance Adm ni stration, and provided
t hem t he vi deotapes, nedical reports, and statenents
from w tnesses. The Fraud Division accepted the
referral, but eventually declined to prosecute
Bricker, noting that the expenses that he sought did
not relate to the forearm injury ruled out by the
awar ds vi deot ape. In a May 6, 1996 letter to Warch
the chief investigator of the division advised that

[t]his office had previously conducted
a review of [this] case and your
i nvestigative findings have been entered
into our state-w de database for reference
- Qur investigation has deterni ned that
insufficient evidence is present at this
time to support the filing of crimnal
charges. Since evidentiary demands are much
greater in a crimnal case, our screening
and investigatory requirenments are |ikew se
demanding .... This decision does not
i npair your ability to continue any
associ ated actions regarding this claim or
to seek any civil remedies should you deem
it necessary and proper.
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C. The Frederick County Criminal Prosecution

Warch then took his evidence of suspected fraud to the
Frederick City Police Departnent and to the Frederick County
State's Attorney's O fice. A grand jury indicted Bricker for
i nsurance fraud, but his subsequent trial resulted in the
granting of his notion for a judgnment of acquittal. Judge
Adki ns's summary conti nued:

Dissatisfied with this decision, Warch "felt

further review was warranted." He all egedly contacted
Bricker's past and current enployers, co-workers, and
friends, and even his children's teachers. He told

them Bricker was under investigation for insurance
fraud. As a result of this additional investigation,
Warch allegedly learned from Bricker's former co-
worker in the Frederick City Police Departnment, who
percei ved Bricker as a person who "would do anyt hing
and cheat anyone to get what he wants,"” that Bricker
had a long history of initiating lawsuits.[?2 Warch
al l egedly reported Bricker to the National |nsurance
Crime Bureau ("NICB"), a data repository regularly
visited by insurance conpanies.

(2l n hi s answer s to i nterrogatories, Bri cker
provided information regarding 22 different lawsuits in
which he was the plaintiff. Most were snmall clains, and

were settled before trial.

On May 17, 1996, Warch presented his accunul at ed
evidence to the State's Attorney in Frederick County.
Bricker clainms that the information supplied by Warch
was the sole basis for the case against him  Warch
appeared before a grand jury in June 1996. The grand
jury indicted Bricker for insurance fraud. I n
response, Great Anerican reduced its reserve, which
had been set at 80% of the claim to only $2,500.
Bricker clainms that Warch al so contacted his enpl oyer
with news of the indictnent. This report and the
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report to the NICB all egedly cost Bricker his 17 year
job as a clainms manager for an insurance conpany, and
prevented him from finding another job in the
i nsurance industry.

At trial, after the State rested its case, the
Circuit Court for Frederick County granted Bricker's
motion for acquittal. Thereafter, Warch all egedly
made no effort to notify Bricker's enployer or other
persons he had contacted during his investigation, or
torevise either Bricker's record at the NICB or G eat
American's reserve.

D. The Howard County Suit by Bricker
Bricker then filed the present suit in Howard County. Cur
earlier opinion further explained.

Bricker filed a five count conpl ai nt agai nst Warch and
Great Anerican. He asserted clains for malicious
prosecution, intentional infliction of enotiona
di stress, negligent infliction of enotional distress,
and defamati on agai nst both Great Anmerican and Warch,
and for breach of contract against G eat Anmerican
only. Appellee's notion to dism ss the conpl ai nt was

granted, wi th | eave to amend t he mal i ci ous
prosecution, defamation, and breach of contract
cl ai ms. Bricker filed an anmended conplaint
reasserting those counts. Appel l ees again noved to

dism ss. That notion was granted as to the defamation
count, but denied as to the other two counts.

E. Summary Judgment on the Charge of Malicious Prosecution

Prior to a scheduled trial on the merits, sunmmary judgment
was granted in favor of both appellees on the nmalicious
prosecution count but was denied as to the breach of contract
count against Great Anerican. Judge Adkins sunmmarized these

procedural devel opnents.
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Trial was set for July 17, 2000. On June 23,
2000, the sanme date as the pre-trial conference,
appel | ees noved for summary judgnment on both remai ni ng
counts of the amended conpl ai nt.

In a July 11, 2000 nenorandum opi nion and order,
the circuit court granted sunmmary judgnent on one of
the two counts. The court found that "summary
j udgnent on the nmalicious prosecution case is required
because of the provisions of Section 27-802 of the
| nsurance Article,” which affords a qualified civi
inmmunity to those who nmke a good faith report of
suspected i nsurance fraud to either the Fraud Di vi sion
or to "an appropriate ... state or local |aw
enf orcenent authority ...." Ins. § 27-802. The court
deni ed summary judgnment on the breach of contract

count, in which Bricker clainmed that he is a third
party beneficiary of Geat Anerican's insurance
contract with the school, as evidenced by G eat
American's partial paynment of his nedical expenses
claim It held that it could not conclude fromthe

record that Great Anmerican was entitled to judgnment on
that claim

F. The Trial on Remand As to Breach of Contract

Foll owi ng the decision of this Court as to the prematurity
of the earlier appeal, the case was set for trial on Bricker's
cl aim agai nst Great Anmerican for breach of contact. Bri cker
noved pretrial for summary judgnment in his favor. That notion
was deni ed on Decenber 21, 2001. The non-jury trial was heard
on the nerits by Judge Sweeney on January 22, 2002. At the
conclusion of the plaintiff's case, Judge Sweeney granted
judgment in favor of Great Anerican. His ruling was:

[ T] he Court has before it the Defendant's Motion for
Judgnent at the conclusion of the Plaintiff's case.
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The Court will grant that Mtion and enter Judgnent
for the Defendant.

The Court believes that the Plaintiff has failed
to sustain in the presentation this norning, evidence
t hat woul d prove the case agai nst the Defendant on the
issue of the damages sustained in the causa
relati onship of the event to those damages. And for

t hose reasons, the Defendant's Mtion for Judgnent at
the conclusion of the Plaintiff's case, is granted.

Dismissal of Ohio Casualty As a Party

It is convenient to consider Bricker's claimw th respect
to Ohio Casualty first, sinply to get it out of the way. CQur
earlier opinion recited the brief procedural history wth
respect to Bricker's effort to add Ohi o Casualty as a def endant.

Di scovery ensued. Bricker |earned that G eat

American had transferred its commercial coverages

di vi sion, and Warch's enpl oynent, to the Ohio Casualty

Conmpany ("Ohio Casualty"). On June 12, 2000, Bricker

anmended his conplaint to add Ohio Casualty as a

def endant .

Ohi o Casualty al so noved separately to disniss the
clainms against it.

At a July 7 hearing on both pendi ng notions, the
court granted Ohio Casualty's notion.

Judge Sweeney's decision not to allow Ohio Casualty to be
added to the suit as a defendant was absolutely proper. The
acci dent that gave rise to the disputed insurance claimin this

case occurred on June 10, 1995. Bricker's civil suit against
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the appellees was filed on June 10, 1998. No fact of any
pertinence to this case occurred after that date of filing.

It was only at sonme tinme after June 10, 1998, that G eat
Ameri can | nsurance Conpany sold its commercial lines divisionto
Chi o Casualty Insurance Conpany. As a result of that sale, the
appellee Larry Warch has since become an enployee of OChio
Casualty. ©Ohio Casualty, however, had no involvenent with any
of the events that are pertinent to this case.

Great Anerican remains an active insurance conpany,
operating out of Cincinnati, Chio. It continues to be qualified
to do business in Mryl and. As counsel for Geat Anerican
represented at the hearing of July 7, 2000:

Great Anerican Insurance Conpany is not asserting the

defense that Ohio Casualty is responsible, and [|'I|

say for the record that Geat American is not

asserting that defense, and, that being the case,

then, 1 don't know how Chio Casualty can conme in.

Great Anerican agrees that if there is a judgnment that

has to do with the malicious prosecution or a judgnment

that has to do with the contract action, that G eat

American I nsurance Conpany is responsible for it.

Judge Sweeney, at the conclusion of that hearing, granted

the notion to dismss the amended conplaint "as it pertains to

Chi o Casualty Insurance Conpany." W see no error.
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Summary Judgment as to Malicious Prosecution

After an extensive hearing on July 7, 2000, Judge Sweeney,
on July 11, filed his Menorandum and Order, whereby he granted
summary judgnent in favor of both appellees on the charge of
mal i ci ous prosecution. Before us, the appellees strenuously
mai ntain that they were entitled to sunmary judgnment for three
separate and independent reasons: 1) their enjoynment of
qualified imunity; 2) the absence of any evidence of malice
generally; and 3) the unquestioned evidence of their probable
cause to proceed with the prosecution.

At this juncture, however, the appellees nmust content
thenselves with a nore neager victory. Judge Sweeney, while
ruling in their favor, based his ruling only on the ground of
i munity. Qur review, accordingly, wll consider only that

ground. In Warner v. German, 100 Md. App. 512, 517, 642 A 2d

239 (1994), Judge Harrell wote for this Court:

[ When analyzing the Ilower court's decision, we
ordinarily are confined to the basis relied on by that
court and may not otherw se explain its concl usion by

i ntroduci ng new | egal theories. See Cheney v. Bell
Nat'l Ins. Co. 315 Md. 761, 764, 556 A 2d 1135 (1989)
("[Qrdinarily we will not affirm the granting of

summary judgnent for a reason not relied upon by the
trial judge."); Geisz v. Geater Baltinore Medical
Center, 313 M. 301, 314 n.5, 545 A 2d 658 (1988)
("[T]lhe appellate court will not ordinarily undertake
to sustain the judgnent by ruling on another ground,
not ruled upon by the trial court, if the alternative
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ground is one as to which the trial court had a
discretion to deny sunmmary judgnent.").

(Enmphasi s supplied).

Judge Sweeney's immunity ruling was based on Maryl and Code,
| nsurance Article, 8 27-802(a)(1l), which directs insurers and
their enployees "who in good faith have cause to believe that
i nsurance fraud has been or is being commtted" to report such
suspected fraud to various governnental authorities:

(a) 1n general.--(1) An authorized insurer, its
enpl oyees, producers, as defined in 8 20-101 of this
article, or agents, who in good faith have cause to
believe that insurance fraud has been or is being
commtted shall report the suspected insurance fraud
inwiting to the Conm ssioner, the Fraud Division, or
the appropriate federal, St at e, or local | aw
enf orcenent authorities.

(Enphasi s supplied).
Subsection (c) then goes on to shield fromcivil liability
t hose who have in good faith reported such "suspected insurance
fraud":
(c) Civil liability.--A person is not subject to

civil liability for a cause of action by virtue of
reporting suspected insurance fraud if:

(1) thereport was nmade to t he Conm ssi oner,
Fraud Division, or an appropriate federal, State, or
| ocal |aw enforcenent authority; and

(2) the person that reported the suspected
insurance fraud acted in good faith when making the
report.

(Enphasi s supplied).
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A. There Is No "One Strike" Rule

Bricker seizes upon the fact that both in subsections 27-
802(a) (1) and 27-802(c)l), the agencies to which a report of
suspected insurance fraud may be reported are listed in the
di sjunctive. Fromthat predicate, he argues that the imunity
fromcivil liability applies only to the first such report and
does not shield any subsequent report to a different agency or
body of governnent. Section 27-802(c) 1is, according to
Bricker's vision of it, a stingy and grudging immunity from
civil liability, austerely limted to "one bite out of the
appl e. ™"

Judge Sweeney squarely rejected that pinched interpretation
of the | aw

There is no doubt that the malicious prosecution

claimin the case directly arises out of conduct that

woul d be i mmuni zed under § 27-802 if the criteria of

the statute are net.

Plaintiff distinguishes this factual situation

from the type inmunized by the statute by claimng

that only a single reporting of fraud is perm ssible

and that once Defendant Warch was rebuffed by the

| nsurance Comm ssioner, he could not seek to refer the

matter to another law enforcenent authority. The

Court does not agree with this conclusion. Subsection

(a)'s requirenent of reporting may be satisfied by a

single report, but subsection (c)'s cloak of immunity

surrounds any report that is mde to a listed |aw
enf orcenent entity.

(Enmphasi s supplied).



-13-

We agree with Judge Sweeney's ruling. Bricker's argunent,
on cl oser exam nation, really refutes itself. It is an absolute
"one report and one report only" proposition. Based as it is on
the legislative use of the disjunctive "or," it does not even
depend on the nature of the response to the first report. | f
the Fraud Division, for instance, had responded, "This is an
extrenely strong case and should i mmedi ately be reported to the

State's Attorney's O fice,"” Bricker's absolutist interpretation
of 8§ 27-802(c) (1) would not inmmunize a subsequent report to the
State's Attorney's Ofice. If an insurance conpany, for
exanpl e, through two enpl oyees reported a suspected fraud to two
agenci es of government sinultaneously, Bricker's absolutist
interpretation would shield only one of those reports, and
presumably a coin m ght have to be flipped to determ ne which
one. If a report to a federal |aw enforcenent authority, for
i nstance, produced the response that the alleged fraud, though
very real, was within the exclusive jurisdiction of the state,
Bricker's absolutist interpretation would not inmmunize taking
the matter to the state authorities. We hold that the
Legi sl ature obviously did not write such a "one strike" or "one

bite out of the apple” limtation into § 27-802.

B. The Good Faith Requirement
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It is, however, still required by 8 27-802, as a matter of
course, that the report of suspected insurance fraud have been
made "in good faith" in order for the person or other entity
maki ng the report to enjoy the immunity fromcivil liability.
A report made in bad faith will not be shielded fromsuit.

Judge Sweeney's very thorough analysis concluded that the
proffered evidence could not "show the lack of 'good faith'
necessary to maintain the action.”

Plaintiff's argument on the issue seens to be
limted to his belief that immunity pertains only to
the first report, see Plaintiff's Menorandum page 6,
but it may be that Plaintiff also contests that
Def endant can take advantage of the "good faith"
provisions in mking the report to the State's
attorney.

After a reviewof the evidence, evenviewngit in
the |ight nost favorable to the plaintiff, the Court
is not convinced that the evidence can show the | ack
of "good faith" necessary to mmintain the action.
Fromthe summary judgnent record before the Court, the
facts disclose that there was no contact of any type
between M. Bricker and M. Warch before the insurance
claim began. M. Warch is not accused of having any
notive to harm M. Bricker for any personal or other
pur pose unconnected to his job as an insurance
investigator.

At best, from Plaintiff's point of view, the
record may show that M. Warch was overzeal ous and was
not as careful or objective as he should have been in
reporting all aspects of the claim investigation to
t he prosecutor. VWhile Plaintiff criticizes M. Warch
on his preparation and whether, in his zeal, he
di scl osed everything that may have exonerated M.
Bricker, there does not appear to be any basis to
infer '"bad faith" or that M. Warch was acting wth
anyt hing other than "an honest intention" even if it
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was wongly directed in reporting insurance fraud.
Cf., Catterton v. Coale, 84 M. App. 337, 342 (1990).
G ven the purpose of the statute, which is to pronote
the reporting of suspected fraud to the authorities
wi thout fear of civil liability, sonmething nore nust
be shown than that M. Warch acted too quickly or too
zealously in mking a referral of fraud to the
appropriate authorities.

For these reasons, the Court concludes that
Section 27-802 of the Insurance Article bars the claim
for malicious prosecution.

(Enphasi s supplied).

The case of Catterton v. Coale, 84 MI. App. 337, 579 A. 2d

781 (1990), to which Judge Sweeney made reference, s
instructive on the subject of good faith.

The key phrase in this statute is "good-faith.” The
statute does not define the term"good-faith,” but in
such a situation, wunder the rules of statutory
construction, it should be given its plain and
ordi nary neani ng.

"Good-faith" is an intangible and abstract quality
that enconpasses, anong other things, an__honest
belief, the absence of malice and the absence of
design to defraud or to seek an unconscionable
advantage. Black's Law Dictionary 623 (5th ed. 1979).

To further illumnate the definition of "good-faith,"
we found it nost instructive to conpare the definition
of "bad-faith." "Bad-faith" is the opposite of good

faith; it is not sinmply bad judgnent or negligence
but it inplies a dishonest purpose or sone noral
obliquity and a conscious doing of wong. Though an
indefinite term "bad-faith" differs fromthe negative
i dea of negligence in that it contenplates a state of
mnd affirmatively operating with a furtive design
Thus, we would infer that the definition of "good
faith" under 8 5-708 neans with an honest intention.

84 Md. App. at 342 (enphasis supplied).
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We affirmJudge Sweeney's ruling. There was no evi dence of
any personal aninmus on the part of Larry Warch toward Bricker
He had never nmet him or heard anything about him Warch was
sinply in the business of investigating the bona fide nature of
i nsurance claims. He received Bricker's claimof an accident on
school property which seened to be squarely contradicted by 1)
the personal observation of the school's custodian and 2) a
vi deot ape of an apparently uninjured Bricker several hours after
the alleged accident. Subsequent surveillance of Bricker
strengt hened the suspicion that the claimof injury was false.

The declination of the Insurance Fraud Departnent to press
charges did not constitute, as Bricker characterizes it, a
definitive conclusion that there was no fraud. It determ ned
that "insufficient evidence is present at this tinme" but further
advised that "[t]his decision does not inpair your ability to
continue any associ ated actions regarding this claim"”

After Warch presented his findings to the Frederick City
Police Departnent and the Frederick County State's Attorney's
O fice, the Assistant State's Attorney investigating the case
concl uded that there was enough evidence of fraud to present to
the Gand Jury. The Grand Jury, in turn, concluded that fraud
was present and returned an indictnment. We agree with Judge

Sweeney that, in the | anguage of Catterton v. Coale, 84 M. App.




-17-
at 342, there was no evidence of "a dishonest purpose or some
nmoral obliquity and a conscious doing of wong." Summary
j udgnment was properly granted in favor of both appell ees on the

count charging malicious prosecution.

The Breach of Contract Claim

The basis for Bricker's breach of contract claim against
Great Anerican was that he was a third party beneficiary of an
i nsurance policy between G eat Anerican and the Frederick County
Board of Education, whereby Great Anmerican agreed to pay up to
$10, 000 for nedical damages incurred by any one individual for
an acci dent occurring on school property, w thout consideration
of fault.

A. Denial of Summary Judgment in Favor of Bricker

Prior to the trial on the merits of the breach of contract
claim Bricker noved for summary judgnment in his favor. A
hearing on his motion was held on Decenber 19, 2001. The
appel l ees argued that there was a genuine dispute of materi al
fact as to 1) whether Bricker had even suffered an accident and
2) whether there was any causal connection between the all eged
accident and his nedical trauns. The protestations of the
appellant to the contrary notw thstanding, a genuine way of

di sputing a causal connection between A and B is to prove the
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non-exi stence of AL The appellees' argunents were supported by
deposition testinony. As Judge Sweeney pointed out, noreover,
on the subject of causality even the proffered testinony of
Bricker's nedical experts was problematical and subject to
differing interpretations:

The question of causality, | think, has this twist to

it. It is your burden as the Plaintiff to prove the

causality, and if the Jury finds that testinony not to

be credible on the causality issue, even absent an

opinion to the contrary, on causality, you could still

| ose the case.

For our factual perspective as we now address this issue,
in dianetric contrast to what our perspective was as we | ooked
at the disposition of the malicious prosecution charge, we nust
turn the tel escope around and | ook through its opposite end.
When we earlier in this opinion, in preparation for addressing
t he chal | enged summary judgnment in favor of the appellees on the
mal i ci ous prosecution count, set out at length the factual
background of the case, we deliberately took that version of the
evi dence nost favorable to Bricker as the non-noving party on
t hat notion. As we now | ook, by contrast, at the disposition of
Bricker's notion for summary judgnent on the breach of contract
count, Bricker has beconme the noving party. On this issue,

therefore, we wll assune the truth of that version of the

evi dence npst favorable to Great Anerican.
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Judge Sweeney fil ed an Opi ni on and Order dated Decenber 21,
2001 denying Bricker's nmotion for summary judgment. W t hout
guestion, Great Anerican denonstrated that there was a genuine
di spute of material fact as to whether the fall caused the
injuries to Bricker's shoulder and |ower back for which he
sought paynment for the nmedical diagnosis and treatnent he
recei ved. We affirm Judge Sweeney's order denying Bricker's
nmotion for summary judgnent.

B. Judgment on the Merits In Favor of Great American

The trial on the nerits on the breach of contract clai mwas
hel d on January 22, 2002, before Judge Sweeney, sitting w thout
a jury. At the end of the plaintiff's case, Judge Sweeney
entered judgnment in favor of Great Anerican

Rul e 2-519(b) provides that when the defendant noves for
judgnment at the close of the plaintiff's case in an action tried
by the court, the court may proceed, as the trier of fact, to
determne the facts and to render judgnent against the
plaintiff. Unlike a jury trial, the trial judge is not
conpelled to make any evidentiary inferences in favor of the
party agai nst whomthe notion for judgnment is made. Review of
the decision of the trial court on the evidence is governed by

the "clearly erroneous" standard set out in Rule 8-131(c) and

the trial judge is "allowed to evaluate the evidence as though
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he were the jury, and to draw his own conclusions as to the
evi dence presented, the inferences arising therefrom and the

credibility of the witnesses testifying." Pahanish v. Wstern

Trails. Inc., 69 M. App. 342, 352, 517 A. 2d 1122 (1986); Boyd

v. Bowen, 145 Md. App. 635, 649, 806 A 2d 314 (2002); Lettering
v. Guy, 321 md. 305, 307-08, 582 A 2d 996 (1990).

The only evidence at trial was a |ist of nedical expenses
and Bricker's testinony on the onset of pain, the treatnent he
recei ved, and his description of the pre-existing injuries (the
shoul der problemdated from 1989, the | ower back was a condition
first noticed in junior high--he is now 49 years old).

After brief argunent, Judge Sweeney rul ed:

[ T] he Court has before it the Defendant's Motion for

Judgnent at the conclusion of the Plaintiff's case.

The Court will grant that Mtion and enter Judgnent

for the Defendant.

The Court believes that the Plaintiff has failed

to sustain in the presentation this norning evidence

t hat woul d prove the case agai nst the Defendant on the

issue of the damages sustained in the causal

relationship of the event to those damages. And for

t hose reasons, the Defendant's Motion for Judgnent at

the conclusion of the Plaintiff's case, is granted.

Bi zarrely, Bricker, in arguing on this issue relies
exclusively on the transcribed testinmony of 1) Dr. Robert T.
Fisher and 2) Dr. Charles M Citrin. Those transcripts,

however, were not in evidence at the trial of the breach of

contract claim On this issue, they do not exist.
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On a basic question of fact-finding, Judge Sweeney, as the
fact-finder, was not persuaded as to the necessary "causal
relationship of the event to those damages."” The appel | ant
contends that Judge Sweeney's finding in that regard was clearly
erroneous.

Al t hough it is not uncomon for a fact-finding judge to be
clearly erroneous when he is affirmatively PERSUADED of
sonething, it is, as in this case, alnost inpossible for a judge
to be clearly erroneous when he is sinply NOT PERSUADED of

sonething. As to the critical difference between applying the
"clearly erroneous" standard of appellate review 1) to a case of

a fact-finding judge's being actually PERSUADED and 2) to a

case of a fact-finding judge's being sinmply UNPERSUADED, this

Court observed with respect to that difference in Starke v.
Starke, 134 Md. App. 663, 680-81, 761 A.2d 355 (2000):

[I]t is far easier to sustain as not clearly erroneous
t he deci si onal phenonmenon of not bei ng persuaded than
it is to sustain the very different decisional
phenonmenon of being persuaded. Actually to be
persuaded of sonething requires a requisite degree of
certainty on the part of the fact finder (the use of
a particular burden of persuasion) based on legally
adequate evidentiary support (the satisfaction of a
particul ar burden of production by the proponent).
There are with reasonabl e frequency reversible errors
in those regards. Mere non-persuasion, on the other
hand, requires nothing but a state of honest doubt.
It is wvirtually, al beit perhaps not totally,
impossible to find reversible error in that regard.
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(Enphasi s supplied). See also Pollard's Towi ng v. Berman's Body

Frame, 137 M. App. 277, 289-90, 768 A.2d 131 (2001):

In this case, all that was required was that the
Board be not persuaded that there was a need for
addi tional towi ng services. To the extent its finding
was wei ghtier than that, the increnmental weight was
surplusage. Far less is required to support a nerely
negative instance of non-persuasion than is required
to support an affirmative instance of actually being
per suaded of sonething.

(Enphasi s supplied).

W t hout suggesting for a nonent that our decision m ght have
been otherwi se even if, on the causal connection issue, the
affirmative burden of persuasion had been inposed on the
appellees, it is inportant to note, and it should always be
noted in every case, on which party the burden of persuasion
rested. On this issue the appell ees enjoyed the |uxury of not
having to prove anything. They could sinmply sit back and rest
content as the appellant failed to carry his burden of
per suasi on.

Judge Sweeney, in his fact-finding capacity and enjoying
t he excl usi ve prerogatives of assessing credibility and wei ghi ng
evi dence, was unpersuaded by the appellant. It was the

appel  ant who bore the risk of non-persuasion. In Angelini v.

Harford County, 144 M. App. 369, 378, 798 A.2d 26 (2002), we
spoke of how little, if anything, it takes to be legitimately

unper suaded.
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There is a subtle, but critical, difference between 1)
bei ng PERSUADED NOT TO DO sonet hi ng and 2) being NOT

PERSUADEDTODO sonething. The difference is far from
trivial. The former requires sonme neasure of
persuasion; the latter requires none. The former
carries with it a burden of production; the latter

does not.

We cannot say that Judge Sweeney's conclusion that he was

unper suaded on the issue of causality was clearly erroneous. W

coul d not possibly say so wi thout substituting our assessnment of

witness credibility for his and our wei ghi ng of the evidence for

That is not our function.

JUDGVENT AFFI RMED;, COSTS TO BE

PAI D BY APPELLANT.



