REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1223

SEPTEMBER TERM 1994

Rl CHARD BRI GHT et al.

LAKE LI NGANORE ASSOCI ATI ON, | NC.

Fi scher,
Cat hel |,
Harrell,

JJ.

Qpi nion by Cathell, J.




Filed: April 5, 1995

Ri chard Bright, Dorothy Bright, M chael James, Valerie Janes,
Brian Rice, Kathy Rice, Cynthia lzadi, and Mhamed |zadi,
appel l ants, appeal a judgnent of the Circuit Court for Frederick
County (Rollins, J., presiding) that upheld the validity and
applicability of certain covenants, restrictions, and servitudes in
favor of appellee, Lake Linganore Association, Inc. (an associ ation
of homeowners formed, in part, for the purpose of enforcing the
covenants, including the collection of maintenance charges).! The
trial court also inposed |iens against the various |ots bel onging
to appellants, pursuant to the Contract Lien Act. It additionally
rendered judgnent against the |Izadis on a quantum neruit count.

Appel  ants presented five issues to us as questions. W |ist
them as they were presented:

1. VWhether the Circuit Court erred in deny-
ing Appellants' Mtion for Summary Judg-
ment and ruling against Appellants at
trial when it failed to apply the doc-

trine of collateral estoppel to preclude
relitigation by the LLA of issues dis-

! There were originally at |east four separate cases that
were ultimately consolidated as one case. Additionally, one or
nore of the original cases may have been anended to effect a
j oi nder of other parties. Utimtely, the trial court rendered
one decision that applied to all the cases. W address the case
inits ultimte posture.
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positively resolved against the LLA in
Jurgens?

2. Whether the Grcuit Court erred by all ow
ing the introduction of parol and other
extrinsic evidence in the face of clear
and unanbi guous covenants and w thout a
finding of anbiguity in those covenants?

3. Whet her the Circuit Court erred, as a
matter of law, when it found that cove-
nants, which are inapplicable by their
express terns, inposed a |legal duty upon
Appel lants to pay LLA assessnents as a
consequence of the nere reference to
t hose covenants in Appellants' deeds and
ot her recorded instrunments?

4. Whether the Grcuit Court erred by inter-
preting the Maryland Contract Lien Act as
allowing for the encunbrance of Appel-
| ants' property in the absence of a con-
tract, and disallowing Appellants an
award of their reasonable attorneys'
fees?

5. Whether the Circuit Court erred, as a
matter of law, by entering a personal
j udgnent agai nst Mohammed | zadi and Cynt -
hia l|zadi under the mutually exclusive
t heories of breach of contract and quan-
tummneruit?

We shall resol ve those questions necessary to our affirmance
of Judge Rollins's |earned and well-reasoned opinion. W shal

first address sone of the facts.

The Facts
Lake Linganore is a planned phased devel opment in Frederick
County, Maryland. One of the phases, if not the earliest phase,

was known as "Pinehurst 1, Section 1 of Eaglehead." Early in the
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devel opnent of that section, the devel oper, the Linganore Corpora-
tion, recorded a docunent referred to as the Pinehurst Declaration.
Recordation was effected by inclusion of the Declaration in a deed
to James L. Philapy and Catherine Ann Philapy, their heirs and
assigns, that was recorded anong the Land Records of Frederick
County, Maryland, in Liber 793, folio 370, describing the I ot being
conveyed to them The habendum cl ause to that deed nade that |ot
"subject to the followi ng Declaration, containing . . . covenants,
whi ch covenants are a part of the considerations . . . and are
hereby expressly agreed to bind the grantees herein for thensel ves,
their heirs, legal representatives, assigns, and grantees, as
covenants running with the land . . . ." The Declaration, as we
have said, was included in the body of the deed. The Declaration
provided, in relevant part:

W TNESSETH:

WHEREAS, Declarant is the owner of the
real property described in Article | of this
Decl aration and desres to create thereon a community,
primarily residential in nature but with sone
provision for commercial uses, with a community
| ake, open spaces, roads, bridle paths and
other common facilities for the benefit of the
sai d community; and

VWHEREAS, Decl arant desires to provide for
the preservation of the values and anenities
in said community and for the maintenance of
said | ake, open spaces, streets, paths, bridle
trails, and other common facilities; and, to
this end, desires to subject the real property
described in Article |, together with such additions as
may hereafter be made thereto, to the covenants, re-
strictions, easenents, charges and |iens
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hereinafter set forth, each and all of which
are for the benefit of said property and for each
owner thereof, and shall inure to the benefit of and pass with said
property, and each and every parcel thereof, and
shall apply to and bind the successors in interest of any owner
thereof; and

NOW THEREFORE, the Declarant declares
that the real property described in Article I,

and such additions thereto as may hereafter be made, is and
shall be held, transferred, sold, conveyed and
occupi ed subject to the covenants, restric-
tions, easenents, charges, and |iens (some-
tinmes herein referred to as "covenants and
restrictions") hereinafter set forth.

2. Additionsto Development.  The Declarant may subject
additional lands to this Declaration by recording a supplementary
declaration of covenants and restrictions with respect to the addi-
tional property . . . .  Such supplementary declaration may
contain such additions to and modifications of the covenants .

Additionally, it contained nunmerous other provisions normally
i nposed in such declarations. Thereafter, subsequent phases of the
general devel opnment were conpl eted, including those phases (or the
phase) in which the lots of the various appellants are | ocated.

Appel l ants R chard and Dorothy Bright received their title to
Lot 40, Coldstream Village, by deed from Terhane G oup, Inc.,
recorded anong the Land Records of Frederick County in Liber 1066,
folio 488. The habendum cl ause of their deed stated that the

Brights were to hold the lot to their use and to the benefit of

them "their heirs and assigns . . . but subject to all of the
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restrictions, conditions and covenants fully set forth in a deed
fromJ. WIlliam Brosius to Linganore Corporation . . . recorded .
in Liber No. 850, folio 248, and in a deed from Linganore

Corporation to . . . Brosius . . . recorded in Liber No. 900, folio
252" in the land records of Frederick County. This | ast deed
recorded at Liber 900, folio 252, contained in its body what is
referred to by the parties as the SanAndrew Decl aration. The
SanAndrew and Pi nehurst Declarations, as relevant to the issues in
the case at bar, are identical. W shall sonetines refer to the
two of them as the "Oiginal Declarations.” The deed to the
Brights noted expressly that the

covenants are a part of the consideration

hereof and are hereby expressly agreed to bind

the Gantees herein for thenselves, their

heirs . . . and assigns, and grantees, as

covenants running with the | and.
Terhane Group, Inc., acquired the property through two deeds. One
was a confirmatory deed recorded at Liber 1024, folio 147 from
Br osi us Honmes Corporation, Debtor in Possession, to Terhane, its
successors and assigns, and was al so executed by Terhane G oup,
I nc. The confirmatory deed noted that it was subject to the
covenants, conditions, restrictions and covenants contained in a
deed there referenced. That referenced deed was the other deed to
Terhane from Brosius Hones Corporation recorded at Liber 1008
folio 419. It was also a two-party deed. This deed's habendum

cl ause stated that Terhane was to hold the property to the benefit

of itself "their heirs and assigns . . . but subject to all of the
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covenants . . . in . . . deed[s] from. . . Brosius to
Li nganore Corporation . . . recorded . . . in Liber 850, folio 248,
and . . . Liber 900, folio 252" (the SanAndrew Decl arati on deed)

and again stated that those covenants were part of the consider-

ation, were intended to bind the grantee, its successors and
assigns, and were intended to bind the land, i.e, "running with the

land." The next relevant deed back in the chain of title as to Lot
40, "Coldstream "™ was a two-party deed "by and between" Linganore
Cor poration and Brosius Honmes Corporation, its "heirs and assigns

Its habendum cl ause again added the "heirs and assigns”
| anguage and noted that the |and was

subject to the restrictions, conditions and
covenants fully set forth in a deed from
LI NGANORE CORPORATION to Janes L. Philapy and
Cat heri ne Ann Philapy, his wife dated Nov. 6,
1969 and recorded in Liber 793 folio 370 . .
whi ch covenants are a part of the consider-
ation hereof and are hereby expressly agreed
to bind the grantees herein for thenselves,
their heirs, legal representatives, assigns,
and grantees, as covenants running wth the
| and.

The Phil apy deed contained the Pinehurst Declaration. Thus, this

ot is subject to both of the Original Declarations. The deed then

st at ed:
W TNESS t he corporate nane of the grantor
and the hands and seals of said grant-
ees.
It was executed by Brosius Honmes Corporation, the grantee. A

notary noted that the appropriate officer of Brosius had appeared
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bef ore himand acknow edged that Brosius "executed the [deed] for
t he purposes therein contained, and in ny presence signed and
sealed the same . . . ." As to Lot 40, Coldstream part of the
Brights' property, we shall refer to this last deed as the "Key
Deed" in that chain of title.

The Brights acquired their Lot 39, Coldstream? from Mark R
Di ehl and Judith Diehl by deed recorded in Liber 1223, folio 53.
That deed expressly stated that the lot was "SUBJECT, HOANEVER, to
the . . . covenants fully set forth in" the Philapy deed that we
have di scussed above. The D ehls acquired Lot 39 directly fromthe
Li nganore Corporation by a two-party deed. This deed subjected Lot
39 to the covenants contained in two deeds, one fromJ. WIIiam
Brosius to Linganore Corporation, recorded at Liber 850, folio 248,
and the other, recorded at Liber 900, folio 252, between the
Li nganore Corporation and J. WIlliamBrosius. The latter deed al so
cont ai ned what we have referred to as the SanAndrew Decl aration
Thus, this lot is subject to both of the Oiginal Declarations.
These prior deeds subjected the property to the covenants at issue.
The deed between the Diehls and Linganore Corporation was a two-
party deed signed by the grantees as well as the grantor and
contained | anguage simlar, if not identical, to that contained in

the "Key Deed" to Lot 39. This deed is also what we wll refer to

2 The Brights have since nerged and consolidated Lots 39 and
40.
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as a "Key Deed" in the chain of title because it was executed by
both the grantor and grantee.?

Appel  ants M chael and Val erie Janes acquired Lot 93, Block B
Pl at 4, Eagl ehead, Col dstream Section 1, by deed from O arence J.
Hylton Jr. and Roberta J. Hylton, recorded at Liber 1513, folio
846.% It notes that the conveyance was "SUBJECT to covenants,
easenments and restrictions of record.” The Hyltons had acquired
the property fromJoseph D. Baker by a deed recorded at Liber 1221,
folio 715, which contained the express | anguage that it was subject
to the restrictions, conditions and covenants set forth in the
original deed to the Philapys, supra, which, as we have said,
i ncorporated the Pinehurst Declaration. The Baker-Hylton deed was
a one-party deed. Baker had acquired the property from Sanuel
Steen by deed recorded at Liber 1110, folio 72 that al so subjected
the lot to the covenants and restrictions contained in the Philapy

deed. Steen acquired the property by deed fromthe Wods recorded

3 By referring to it as the "Key Deed," we do not nmean to
inply that two-party deeds are necessary for inmposing covenants
running with the land. W identify them as "Key Deeds" because,
under the circunstances of this case, they were, in and of
t hemsel ves, suppl enentary declarations that would, as we shall
indicate, satisfy the requirenents of the original covenants for
suppl ementary declarations. W, |likew se, in explaining our use
of the term "Key Deeds,"” do not nean to inply that any type of
formal supplenentary declarations are required in the first
i nstance. Two-party deeds, as Judge Rollins opined, are not
al ways necessary for the creation of real covenants.

“ Valerie's surname on this deed is "Wers." She apparently
later married M chael Janes.
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at Liber 1061, folio 818. It, too, contained the | anguage subject -
ing it to the restrictions in the Philapy deed. The Wods acquired
the property by two-party deed from Li nganore Corporation recorded
at Liber 813, folio 418. This deed contained all the pertinent
| anguage of the other "Key Deeds,"” including the fact that it was
subject to the covenants of the Philapy deed. As to Lot 93, it is,
thus, a "Key Deed."

Appel | ants Mohammed | zadi and Cynthia |zadi acquired Lot 119,
Block C, by deed from Ahaned Fourian and Mhamed |zadi dated
August 24, 1990 (the recordation information is illegible in the
Extract). The deed noted that it was subject to covenants,
easenents, and restrictions of record. Mhamed |zadi and Ahned
Fourian acquired the property by deed fromA Wayne Si x and Karen
Six recorded at Liber 1484, folio 281. It also noted that it was
subj ect to covenants, easenents, and restrictions, of record. The
Si xes acquired the | ot by deed from Randall P. CGuiler recorded at
Li ber 1461, folio 819. This was a one-party deed, but contained
the language that it was subject to the Philapy deed covenants.
Quiler obtained sole title to the property by a "no consi deration”
deed fromhis wife. The Guilers acquired their |lot by deed from
Edward and Judith Ungar recorded at Liber 1148, folio 691. A one-
party deed, it stated that the conveyance was subject to the
covenants contained in the Philapy deed. The Ungars acquired the
property by a two-party deed recorded at Liber 813, folio 420 from

Li nganore Corporation containing all of the subjecting | anguage of
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the other "Key Deeds."” As to Lot 119, it was itself a "Key Deed,"
signed by the Ungars for thenselves, their heirs and assigns.

Appel l ants Kathy and Brian Rice acquired Lot 206, Col dstream
Village, by a one-party deed from Robert Brown and Hubert Brown t/a
Brown Properties recorded at Liber 1713, folio 1093. The deed
noted that the conveyance was subject to the covenants, easenents,
and restrictions of record. The Browns acquired the property from
Ellis P. Schl ossnogle by deed recorded at Liber 1628, folio 0029.
It noted that it was subject to the covenants, easenents, and
restrictions in a deed recorded at Liber 793, folio 370 (the
Phi |l apy deed). Schlossnogle acquired the Iot from Robert Rankin
and Carol Rankin by a one-party deed recorded at Liber 1206, folio
264. It was al so nade subject to the covenants contained in the
Phil apy deed. The Rankins acquired the property from WI bur L.
Brightbill and Ethel Brightbill by deed recorded at Liber 1002,
folio 64. That deed al so contai ned | anguage subjecting the lot to
the covenants contained in the Philapy deed. Additionally, it
noted that the "covenants are a part of the consideration hereof
and are hereby expressly agreed to bind the grantees herein for
thenselves, theirs heirs, legal representatives, assigns, and
grantees, as covenants running with the land.” The Brightbills
acquired the property by a two-party deed from the Linganore
Corporation recorded at Liber 813, folio 540. 1I1t, too, was a "Key

Deed" as we have heretofore described them
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Each chain of title is subject to covenants contai ned in two-
party deeds we have identified as "Key Deeds." The respective

chains of title are as foll ows:



LOT 40

+333)))3))))))))»
* BRI GHTS

* *
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-23333))0333))))-
1066/ 488

+33333))2)3))))) »
* TERHANE

* *

*  GROUP | NC.
-33333330)33))))-

+3)3))3)2)))))).,
1024/ 147 1008/ 419

+333)332)))))>  +3))))2))))))

*

*

BROSI US

* * BROSI US
* CONF DEED

*

Ok ok *

*

-2333350033))- -33)))0))))))-

-23333))033))))-
852/ 149

+333333)2))))))) »

* LI NGANCRE  *
* CORPORATION =
* - BROSI US *

-2)I))))))))))))-
"Key Deed"

Ok ok *
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LOT 39

+33))))3))))))))»
* BRI GHTS

*

-233333)033)))))-
1223/ 53

+333)3332)))))))»
* Dl EHLS

*

-33333))03)3))))-
1013/ 467

+333)33)2))))))) »
* L1 NGANCRE
*  CORPORATI ON
* - DI EHLS

-2)I))))))))))))-
"Key Deed"

*

*
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LOT 93 LOT 119 LOT 206
+33))))))))))). +3)3)))))))))). +3)3)))))))))).
* JAVES * * | ZADI S * * Rl CES *
-22))))0))))))- -))))))0))))))- -2)))))0))))))-

1513/ 896 24 August 1990 1713/ 1093
3)))))2)))))). 3)))))2)))))). 3)))))2)))))).
* * *  FOURI AN~ * * *
*  HYLTONS  =* * and * * BROWNS =
* * * | ZAD' * * *
-22))))0))))))- -22))))0))))))- -2)))))0))))))-
1221/ 715 1484/ 281 1628/ 0029
3)))))2)))))). +3)))))2)))))). +3)))))2)))))).
* BAKER * * SI XS * * SCHOSSNOGLE =
-22))))0))))))- -22))))0))))))- -22))))0))))))-

1110/ 72 1461/ 819 1206/ 264
+3)))))2)))))). +3)))))2)))))). +3)))))2)))))).
* STEEN * * GUl LER * * RANKI NS *

-22))))0))))))- -22))))0))))))- -2)))))0))))))-
1061/ 818 1148/ 691 1002/ 64
+3)))))2)))))). 3)))))2)))))). +3)))))2)))))).
* WOCDS * * UNGARS * * BRI GHTBI LLS =*
-22))))0))))))- -22))))0))))))- -2)))))0))))))-

813/ 418 813/ 420 813/ 540
+3)))))2)))))). +3)))))2)))))). +3)))))2)))))).
* LI NGANORE = * LI NGANORE =+ * LI NGANORE =+
~ CORP. - * ~  CORP. - = *~  CORP. - =
* WOCDS * * UNGARS * * BRI GHTBI LLS =*

-)))))))))))))- -2))))))))))))- -2))))))))))))-
"Key Deed" "Key Deed" "Key Deed"

Each of the "Key Deeds," i.e, the deeds first subjecting each

of the lots at issue in the case subjudice to either the "Pinehurst™

Decl aration or the "SanAndrew' Declaration, or both, was a two-

party deed. Each contained |anguage in the granting clause that
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the property was being conveyed to the grantees, "their heirs and
assigns.” In each of the habendum cl auses, the deeds noted that
the properties were to be held to the use and benefit of the
grantees, "their heirs and assigns,” but were "subject to the
restrictions, conditions and covenants fully set forth in a deed
from LI NGANORE CORPORATION to Janes L. Philapy and Cat herine Ann
Phi | apy" dated Novenber 6, 1968, and recorded at Liber 793, folio
370 and/or to the deed between Brosius and Lake Li nganore Cor por a-
tion recorded at Liber 900, folio 252. (One of the "Key Deeds"
refers not to the Philapy deed but to a deed recorded at Liber 850,
folio 248 and is a two-party deed between Brosius and Linganore
Corporation that itself subjects the property to the covenants in
the Philapy deed.) Each of the "Key Deeds" notes that the
covenants inposed were part of the consideration and were "express-
Iy agreed to bind the grantees herein for thenselves, their heirs,
| egal representatives, assigns, and grantees, as covenants running
with the land." Each of the "Key Deeds" further contained a
not ari zed acknow edgenent by the grantees that they had executed
t he docunent for the purposes set forth therein.

We shall now address those questions presented that are
necessary to a final resolution of the matter. W rephrase sone of
themto an objective formwhere required. W may not address them

in the order presented —or necessarily address all of them

The Questions
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1

WHETHER THE CIRCUIT COURT ERRED |N DENYI NG
APPELLANTS MOTION FOR SUMMARY JUDGVENT AND
RULI NG AGAI NST APPELLANTS AT TRIAL WHEN T
FAILED TO APPLY THE DOCTRINE OF COLLATERAL
ESTOPPEL TO PRECLUDE RELI TI GATI ON BY THE LLA
[LAKE LI NGANORE ASSOCIATION] OF ISSUES DI S
POSI TI VELY RESOLVED AGAI NST THE LLA IN JUR
GENS . ]

The prior "Jurgens" case began as a collection case in the
District Court. It was appealed to the circuit court. That court
reversed the District Court on a ground not resolved by the
District Court, and not, as we shall indicate, properly raised in
that | ower court.

I n Kleinv. Whitehead, 40 M. App. 1, 15-19, cert.denied, 283 M. 734

(1978), we not ed:

Col | ateral estoppel does not require that the
causes of action be the sanme, but it applies
only with respect to issues of fact actually
determined in the earlier proceeding.

Bef ore consi dering that theory, however,
we should discuss the ground relied upon by
the lower court —that of collateral estoppel.
For that doctrine to apply, we nust concl ude
that the issues raised in this proceedi ng were

actually litigated in the earlier actions (or
that the facts necessary to resolve these issues were adjudicated in

those actions). This we are unable to do. [Em
phasi s added. ]

W note that:

Nonnmut ual col | ateral estoppel can be in-
voked offensively or defensively. It is used
of fensively when a plaintiff attenpts to bar a
defendant from relitigating an issue the
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def endant previously litigated unsuccessfully

in another action against a different party.

Def ensi ve use of nonnutual collateral estoppel

occurs when a defendant seeks to prevent a

plaintiff fromrelitigating an i ssue which the

plaintiff previously litigated unsuccessfully

in another action against a different party.
Leeds Federal Savingsand Loan Assnv. Metcalf, 332 Md. 107, 115-16, n.4 (1993)
(citation omtted).

In Leeds, the Court of Appeals noted that it had first enbraced
the exception to the usual rule, that a party seeking to utilize
col l ateral estoppel against another party had to have been a party
to the earlier litigation (as well as the party sought to be

collaterally estopped), in Pat Perusse Realty Co. v. Lingo, 249 M. 33

(1968). We look, therefore, to PatPerusse to see what |limtations,

if any, were applied when the exception was first created in
Mar yl and.

I n PatPerusse, parties involved in donmestic difficulties sought
to sell their property and listed it for sale. The wife later
refused to consumate a sale in reference to a contract allegedly
produced by the real estate broker. The broker sued the husband
and wi fe but, having personally served the husband only, proceeded
agai nst him alone for the paynent of the comm ssion. The broker
was unsuccessful in her cause when the trial court found that the
br oker had not produced the buyer.

Thereafter, the broker sought to collect the sane conm ssion

on the same facts fromthe wife. The w fe defended on grounds of
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res judicata. Real i zing that the wife had not been properly nmade a

party in the prior litigation, the court initially noted that

"[t]he rule of nutuality always has had exceptions, nodifications

and extensions . . . ." Id. at 35. "The wall of nmutuality never
having been solid, the likely has happened and courts have
gradual ly wi dened the breaches.” Id. at 36.

The Court in PatPerusse quoted extensively from Sate of Maryland v.

Capital Airlines, Inc., 267 F. Supp. 298, 303-04 (D. Md. 1967), i ncluding:

Four questions nust be answered in the affir-
mative in order for the doctrine of collateral
estoppel to be applicable. . . . "[1] Was the
i ssue decided in the prior adjudication iden-
tical with the one presented in the action in
question? [2] Was there a final judgnent on
the merits? [3] Was the party against whom
the plea is asserted a party or in privity
with a party to the prior adjudication?" [4]
Was the party against whomthe plea is assert-
ed given a fair opportunity to be heard on the
i ssue?

Pat Perusse, 294 Md. at 45. The Court of Appeals then adopted the
exception for Maryl and.

In the case subjudice, it appears clear that the Associ ation was
the identical party in the prior Jurgens case (that we shall address
infra). It is equally clear that the judgnent there rendered was a

final judgnent. The questions quoted in PatPerusse that remain as we

shal | hereafter address the issue of collateral estoppel are: (1)



- 18 -
whet her the issue was identical; and (2) whether the Association

had a full and fair opportunity to be heard on the issue.

The Prior "Jurgens' litigation

In our exam nation of that case, we are limted to what is
included in the record in this case about that case. We shal |
summari ze it as concisely as possible. |Its evidentiary stage, as
we have indicated, initially involved a sinple D strict Court
col | ection proceedi ng and decision. The appeal fromthe District

Court decision to the circuit court was an on-the-record appeal.

Wth that in mnd, the identityoftheissues nust perforce relate back to
the issues raised in the District Court and the issues in thatDistrict

Courtcase nust be identical to the issues presented in this case in
the circuit court and now before us on appeal. We al so shall
consider both the Jurgens District Court and the circuit court

proceedings to determ ne whether the Association had a full and
fair opportunity to litigate that issue.®

The Jurgenses did not present any opening statenment or any
defense before the District Court. 1In closing argunment, their main
thrust was that the covenants did not bind the property of the
Jurgenses because the Jurgenses had not signed their deeds. During

an extensive argunent on that issue and the issue of limtations,

5 W note that we have been unable to find in the extract

the actual claimfiled in the District Court in the prior Jurgens
case.
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the Jurgenses' counsel inserted one phrase, that we hereafter
enphasi ze:
M. and Ms. Jurgens did not sign anything .
They are not bound to these covenants

[T]hat | submt is conclusive of the case
| would nake it as a matter of argu-

nent that those covenants . . . by their own
terms . . . . [T]heydo not apply to Pinehurst. :
Now there is . . . nothing in this case, mhlch
woul d nake applicable any statute of limta-
tions

The Jurgenses' argunent included extensive other discussion both
prior to and after that which we have furnished above. That phrase
we have enphasized is the only reference to the issue that
appel lants now assert is foreclosed by reason of collateral
est oppel .

After hearing fromthe LLA s counsel, the court then acknow -
edged that it was | eaning towards accepting the assertion proffered
by the Jurgenses' counsel that, because the Jurgenses had not
signed their deed, the restrictions in prior instrunments were not
binding on them?® The District Court then inforned the parties
that it was going to allow the Association an opportunity to
research and address the issue of whether the deed had to be signed
by the Jurgenses, but Iimted the Association by saying, "But I'm
not going to leave the case open for you to file additiona

information or materials to bolster the Plaintiff's position."

® Neither the District Court nor the circuit court ever nade
any reference to prior deeds in the chain of title that had been
signed by the grantee's predecessors.
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After the reconvened hearing, the D strict Court then ruled

that the assessnent could be increased: "I'mgoing to rule in favor
of the Plaintiff [the Association] on that point." It went on to
st at e:

l"mgoing to rule that the limtations are not
[a] proper defense. |'"'m going to allow the
Plaintiff to make its claim then for the
entire period.

[T]he Court will issue this then as
a nisi judgnent in favor of the Plaintiff as

agai nst both Defendants. M. Price [Jurgense-

s' counsel], | think without the real property

code sectionl”, that it may have been [ a]

different ball gane.
The District Court in its decision did not consider the genera
applicability of the covenants. The Jurgenses then took an appeal
to the circuit court.
Thereafter, in the circuit court, M. Price asserted that the

record before the District Court reflected that there were "no
covenants applicable to the defendants' ot or, indeed, to any |ot

in Pinehurst Section I|." The circuit court inmmediately

r esponded:

" Maryl and Code (1974, 1988 Repl. Vol.), 8§ 4-102 of the Real
Property Article provides: Deed poll "If a deed contains a
covenant by the grantee . . . and is signed only by the grantor
(deed poll), theacceptance of delivery of the deed by the grantee binds the grantee to the
provisions in the deed as effectively asif he had signed the deed asa grantee. " ( Enphasi s
added.)
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| think you' re absolutely right, in which case
how did the District Court judge arrive at the
deci sion he arrived at?

MR PRICE | don't know that, Your Honor.

M. Price went on to argue, in part: "[T]here is nothing to
show that the plaintiffs' lot . . . is subject to these covenants
The court then interrupted him and the follow ng
transpired:
THE COURT: Well, they can add additi onal
covenants . . . but it tells you specifically
how they're to do it.
MR PRICE: Specifically howto do it, and
| submt . . . that that is the exclusive way,
because not anybody and everybody can just
inject another piece of property into the
Li nganore devel opnent pl an.
The matter of how the property could be subject to the

restrictions and whether it was done properly had never been
adequately presented to the District Court. The correctness vel non

of subjecting subsequent phases of the devel opnent to the naster
declaration by a declaration in a deed for a lot in that subsequent
phase, declaring that the subsequent lot is subject to the recorded
covenants contained in a deed in an earlier phase of the devel op-
ment, had never been adequately presented or argued to the District
Court. The District Court had not based its decision upon any
consideration of that issue. Later, the circuit court asked M.
W negar (Lake Linganore's counsel) to try first to persuade it, "if

you can, that these covenants are applicable to M. Price's
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clients." M. Wnegar then —for the first time — because the
i ssue had never been presented before the District Court —argued
the general applicability of the covenants "and that's what was
done . . . incorporating covenants by reference . . . ."

What occurred, and has occurred in all of the present transfer
transactions in the case subjudice, is that the Jurgenses' |ot was
encunbered, not by a reference in another deed, but by a reference
in its deed to the covenants set out in full in another deed. In
other words, it was what we have previously referred to as the "Key
Deed", a deed in the Jurgenses' chain of title, that inposed the
restrictions by incorporating |anguage contained in another
recorded instrunent. It was the |anguage in the Jurgenses' deed,
not sone other deed, that declared the Jurgenses' |ot to be subject
to the restrictions set out el sewhere.

During the circuit court's exchange with the Association's
counsel, it was pointed out by counsel that this issue had not been
sufficiently raised below M. Wnegar stated:

[B]ut its [sic] beyond . . . the scope of the trial, but 1" 11 be
happy to attenpt to [address the issue not
rai sed bel ow .

THE COURT: Were are you going to find
then? They' ve only been inposed on Section |?

MR. WNEGAR . . . [A]gain, thisis outside the
scope, but you will find them [suppl enentary
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declarations] when this lot . . . was first
granted by the developer to whoever was in
title, I nean whoever was the first grantee,

[the "Key Deed" grantee] when he specifically
says, "This property is being conveyed to you
subject to the restrictions and covenants
found at"

The circuit court initially reversed the District Court
judgnment on the sole ground that the District Court |acked
jurisdiction to have heard the case in the first instance. That
circuit court judgment was, in turn, reversed by the Court of Ap-
peal s, LakelLinganoreAssnv.Jurgens, 302 Md. 344 (1985), which held that
the District Court did, in fact, have jurisdiction. On remand, the
circuit court again reversed the District Court but only addressed,

erroneously, the applicability of the covenants thenselves, an

i ssue never sufficiently raised in the District Court.

Concl usi on on Col | ateral Estoppel

The appeal to the circuit court, as we have said, was an on-
the-record appeal. The issue upon which the circuit court based
its opinion was not, as we have indicated, sufficiently raised by
one sentence in an extended argunent in a collection case before
the District Court. Additionally, that issue was not even
addressed by the District Court in its decision and was not there
resolved. In sum the issue was not properly before the circuit

court.

The i1ssue properly before the circuit court in Jugens did not

include the issue that is currently being litigated in the case sub
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judice. Thus, we decline in the first instance to find that

identical i1ssues wereever properly litigated i n the Jurgens case because,
generally, an appeal is limted to the issues raised and decided in
the lower court and, generally, it is inappropriate to address and
resol ve i ssues neither properly presented to, nor resolved by, the

| ower court. SeeDavisv.Dipino, _ Ml. _ (1994) [No. 53, 1994 Term
filed March 13, 1995]; County Council v. Offen, 334 M. 499, 508 (1994);

Maryl and Rule 8-131(a). Moreover, at the very |least, the Jurgens

case fails to satisfy the fourth requirenent of collateral
estoppel, that the litigant agai nst whom col |l ateral estoppel is a
bei ng asserted nust have had a full and fair opportunity to have
been heard on the issue in the prior litigation. W do not
perceive that the Association was afforded such an opportunity.
For the reasons we have noted, we hold that appellee was not

collaterally estopped fromlitigating the issue in this case.

3.

WHETHER THE CI RCU T COURT ERRED, AS A MATTER
OF LAWWHEN I T FOUND THE COVENANTS | MPOSED A
LEGAL DUTY UPON APPELLANTS TO PAY THE LAKE
LI NGANCRE ASSOCI ATI ON, INC., FEES, ASSESSMENTS
AND CHARGES BECAUSE OF DECLARATIONS AND OR
SUPPLEMENTAL DECLARATI ONS, FOUND | N DEEDS I N
THE VERTI CAL CHAIN OF TI TLE TO THE RESPECTI VE
PROPERTI ES OF APPELLANTS?



- 25 -

In responding to this question, we note that in our case of

Gallagher v. Bdl, 69 Md. App. 199 (1986), we discussed extensively the
concept of the |law of real covenants applicable here. W shal

di scuss Gallagher,infra. As we do not perceive any substantive change

since Gallagher, we shall not repeat nost of its holding here. W

shal |l discuss to sone extent the interpretation of deeds, privity,

and the neaning and inplications of the term "chain of title."

The Construction of Deeds of Conveyance
I n Mimsv. Armstrong, 31 Md. 87, 95-98 (1869), the Court dealt

with a deed of assignnent by which a debtor assigned his property
for the benefit of creditors. The property was described in a
schedul e annexed to the deed. Thereafter, a controversy arose as
to whet her property not described in the schedul e woul d nevert he-
| ess pass under the general provisions of the deed. The Court
opi ned:

[We nmust suppose that the grantor had a pur-
pose in the nore particul ar description

To wi thhold this meaning fromthe words of
reference to the schedule is to deny to them
all inport whatever; and that is justified by
no rul e of construction.

: [1]n a legal instrument every word
used |s entitled to have its proper and ordi -
nary meani ng considered in the construction.

The words were certainly intended to have
a nmeaning, and if so, we nust attribute to
themtheir ordinary signification. [Citations
omtted.]
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Shortly thereafter, the Court of Appeals revisited the | aw of
interpretation that remains viable today, when it opined, in
Maryland Coal Co. v. Cumberland & Pennsylvania Railroad Co., 41 M. 343, 352
(1875):

In the interpretation of witten con-

tracts it is the duty of courts to ascertain,
if possible, the intention of the parties, as

mani fested by the terns of the instrunment. |If
the intention . . . is plainly manifest upon
the face of the instrunment there is no room
for interpretation . . . . The rule is well

settled that, in ascertaining the nmeaning of
words in a deed or other witten instrunent,
techni cal words nmust be given their technical
meani ng and signification.

See also Bishinsv. S. Barnabas Corp.,, 221 Ml. 459, 463 (1960).
.o [I]n the construction of deeds . . .
the intention of the parties shall prevail
unless it violates or infringes sone estab-

l'ished principle of [|aw To ascertain this
meani ng and intent of the parties resort nust

be had to the whol e deed that every word of it may take
effect and none be rejected. "

Logsdonv. Brailer Mining Co., 143 M. 463, 474-75 (1923) (enphasis added,
citations omtted). Seealso Adamsv. Parater, 206 M. 224, 236 (1955)
("the intention of the parties as determned from the whol e deed
given effect"); Needyv.Middlekauff, 102 Ml. 181, 184 (1905). The Court
i n Watsonv. Raley, 250 M. 266, 268-69 (1968), in which an inconsis-

tency in a clause of a deed was all eged, noted, "[T]he only rule of
construction to which the Court adheres . . . is that the inten-

tions of the parties should prevail. . . . [We may view the
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| anguage enployed in light of all of the facts and circunstances of

the transaction.” (Ctations omtted.) SeealsoDelpheyv.Savage, 227
Md. 373, 378 (1962); Brownv.Whitefield, 225 Md. 220, 225-26 (1961);

Whittingtonv. Mann, 211 M. 199, 207 (1956) ("not necessary to construe
t he | anguage of the . . . deeds strongly against the grantor

since this rule of construction need be referred to "only where all
other rules . . . fail to reach . . . the intention of the
parties'"); McKenrickv. SavingsBank, 174 Md. 118, 128 (1938) (Even when
covenants do not expressly provide words of inheritance or running
with the land | anguage, "if . . . it was the intention . . . that

the restrictions were part of a uniformgeneral schene or plan .

whi ch should affect the land granted and . . . retained alike,
they may be enforced in equity . . . ."); Legumv.Carlin, 168 M. 191,
194 (1935) ("Wiere the intentionis clearly . . . manifested by the
| anguage used . . . it will be gathered fromthe words used. But
where the contract is open to construction . . . the court may
consi der the circunstances asthepartiesviewedthem . . . .") (citations

omtted, enphasis added); Hammond v. Hammond, 159 M. 563, 566
(1930); Neawvittv.Lightner, 155 Md. 365, 375 (1928), quoting Maryland Sate

Fair v. Schmidt, 147 M. 613, 621 (1925), ("[T]o ascertain its true

meaning the situation of the parties and the circunstances
attendi ng the execution of the deed may be considered.").

[I]n the construction of deeds . . . the
intention of the parties shall prevail unless
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such intention infringes sone established
principle of law. To ascertain this neaning
and intent, we nust | ook to the whol e deed.

[ T] he court should take into consider-

ation the |I|anguage enployed, the subject
matter, and surroundi ng circunstances.

Weiprecht v. Gill, 191 MJ. 478, 484-85 (1948).

A strict construction rule fornerly applied in construing the
meani ng of the covenants and restrictions contained within a
declaration of restrictions. "[Where the | anguage enpl oyed in a

restrictive covenant requires construction, it must be strictly

construed. " Trunckv. Hack's Point Community Assoc.,, 204 Md. 193, 196 (1954)

(enmphasi s added). SeealsoMartinv. Weinberg, 205 Md. 519, 526-27 (1954)
("W have frequently . . . applied the rule of strict construction
in favor of the unrestricted use of property. But this does not
mean that |anguage nust be so narrowy construed as to defeat its
general purpose." (citations omtted)).® Whet her, however, a
declaration of restrictions even exists in the first instance, and
is applicable to a property, as distinguished fromthe neaning or

interpretation of a restriction, is first determned by both the

| anguage of the declaration and the intentions of the parties.

8 W noted in Markeyv. Wolfe, 92 Md. App. 137, 153 (1992), a
case primarily construing the neaning of covenants, a trend
towards the nodern "reasonabl eness” rule and then consi dered that
the Court of Appeals had appeared to adopt the reasonabl eness
rule in sonme fashion in Beleview Construction Co. v. Rugby Hall Community
Association, Inc., 321 Md. 152 (1990).
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| n Adamsv. Parater, 206 Md. 224, 229-30 (1955), when referring to

the deed at issue there, the Court noted:

Sone question has been raised as to
whet her any evidence other than the deed
itself may be considered in construing it. W
think that there is no doubt that the exis-
tence of a general plan of devel opnent may be
shown and that the right of other property
owners to enforce a covenant by which they are
benefited may be shown by inference from
sources outside the deed.

The Court added:

It would be incorrect to say that the absence
of an expression of the intention is decisive.
And it would be incorrect to say that any
ground of valid inference nust be disregarded.
An inference which appears with sufficient
cl earness from any source shoul d be accept ed.
: The allegations of the bill as to the
exi stence of a general plan are, accordingly,
to be considered as well pleaded and hence may
be taken into consideration in passing upon
t he appell ees' denmurrer to the bill. The fact
that a few lots are not subject to restric-
tions is not fatal to the existence of a

general plan. Schlicht v. Wengert, supra; Martin v. Wein-
berg, 205 MJ. 519, 525, 109 A 2d 576, 578. |Itis
not . . . necessary to rely upon the existence of a general plan if the
promises can be implied from the deeds and surrounding circum-
stances.

Anot her and nore fundanmental rule, we
think, is involved—that unless sone positive

rule of law is contravened, everypartofadeedisto
be given effect, if possible, and the intention of the parties must
prevail.

Id. at 230-31 (enphasis added, sone citations omtted).
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This Court upheld the applicability of restrictions in Guilford

Assn, Inc.v.Beadey, 29 MI. App. 694, 700, cert.denied, 277 Md. 735 (1976),
where we not ed:
The courts, it would seem are under a
duty to effectuate rather than defeat an
intention which is clear fromthe context, the
obj ective sought to be acconplished by the
restriction and from the result that would
arise from a different construction. )
[CQourts . . . nust consider the circunstances

surrounding the parties at the tinme the cove-
nant was nmade

Real Covenants —Privity of Estate
One of our |eading cases involving real covenants is Gallagher

v.Bell, 69 Ml. App. 199, 202 (1986), cert.denied, 308 M. 382 (1987),
where the Gal | aghers, as buyers, promsed in a contract of sale "to
dedicate half of streets . . . and shall share pro-rata cost of
installing street and utilities . . . ."°® The contract would be

binding on the principals and their respective "heirs, successors,

and assigns and . . . its provisions would “survive the execution
and delivery of the deed . . . and shall not be nerged therein.'"
ld. at 203. These provisions were inserted in the @Gllagher

contract because of provisions in a prior conveyance fromthe sane

® Judge WIlner, for the Court, furnished a perspective from
what is sonmetinmes referred to as "the Rule in Sencer'sCase” 77
Ency. Rept. 72 (@B 1583), up to the tine of the Gallagher deci si on,
providing a conplete review of the many aspects of covenant |aw.
For an even nore conpl ete understanding of the |aw of covenants
in Maryl and seeGallagher, especially its discussion of horizontal
and vertical privity.
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grantor to the Bells, who becane, by reason of the two conveyances,
owners of abutting property. The Bells were devel opers who had
purchased their property for a proposed subdivision. 1In spite of
the provisions contained in the contract of sale, the Gall aghers

deed nmade no nention of the above prom ses. Nevert hel ess, the
Gal | aghers entered into a direct agreenent with the Bells (with
whom as we have nentioned, they shared a common grantor) to do
that which the Gallaghers had earlier promsed to do in the
original contract of sale.

Thereafter, the Gllaghers sold their property to a M.
Camalier, who insisted that they indemify her for expenses in
respect to the road inprovenents. Utimately, the Bells filed suit
agai nst the Gall aghers for reinbursenent for a pro rata share of
road expenses. 0

We noted, initially, that, in respect to |and conveyances,
"[c]ovenants . . . may be regarded as being either personal in

nature or as running with the land." Id. at 206. The difference,

we opi ned, depended on whet her burdens and benefits of the prom ses
made "can devol ve upon" the prom sors' successors in title. W
then described how conflicts over covenants generally arise,
specifically, "when either the party seeking to enforce . . . or
when the party agai nst whom enforcenent is sought” is neither the

original covenantee or covenantor, respectively. W not ed,

10 W declined to address the i ndemi fication issue.
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however, that the Gallaghers and Bells were, or at |east could be
deened to be, original contracting parties, because the Gall aghers
were being requested to performunder their contractual agreenent
with the Bells. That agreenent was subsequent to the Gall agher's
original contract of sale. It was al so subsequent to their deed
and to the original contract between the common grantor and the
Bel | s.

As relevant to the case subjudice, we noted that covenants to
pay noney for the maintenance of services relating to the |and
clearly, in our view, touched and concerned the | and. W al so
stressed the inportance of the parties' intent that covenants run

with the land and opined that that intent may be determ ned from
t he | anguage contained in the agreenent or from other indiciaa W
di scussed that the Bells had nade their intentions clear when they
insisted that the common grantor include restrictions in the
conveyances of the |land subsequently conveyed to the GGall aghers.
We noted that the covenant in the contract of sale included those
restrictions; that the covenant expressly extended to the Gl l aghe-
rs' assigns; that it was intended to benefit the | and retai ned by

t he covenantee; ! that the charges and dedication of a portion of

t he parcel for road purposes required by the covenant m ght not be

11 Actually, it benefited the |land retai ned, which had by
t hem been contracted to the Bells, and the subsequent agreenent
between the Bells and the Gall aghers continued (or reaffirned)
the benefit to the | ands, then owned by the Bells.
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incurred until after the Gllaghers no |onger possessed the
property; and that both original parties had maintained that the
covenants ran with the |and. W held that the parties to the
covenants intended that they bind the land and the assigns by
running with the |and.

We then di scussed the "nodern view' of privity that abolished
the requirenents of both horizontal and nutual privity, retaining
only the requirenent of vertical privity, i.e, the person receiving
the benefit or bearing the burden of the covenant is a successor in
title to the original covenantor or covenantee. Id. at 216-17. W
saw nothing precluding the adoption of the "nodern view' and
t hough not in express | anguage, applied that view by stating that
"vertical privity" focused on devol utional relationships, where we
perceived "the focus should be." Id. at 217.

Wi |l e our cases have di scussed vertical privity, perhaps one
of the sinplest explanations of the difference between "vertical"

and "horizontal" privity is found in the North Carolina covenant
case of Runyonv.Paley, 416 S.E.2d 177, 184-85 (N.C. 1992):

[Most states require two types of privity:
(1) privity of estate between the covenantor
and covenantee at the tinme the covenant was
created ("horizontal privity"), and (2) privi-
ty of estate between the covenanting parties
and their successors in interest ("vertica

privity").



- 34 -

. . . The nere fact that defendants and
plaintiff . . . did not acquire the property
directly fromthe original covenanting parties
is of no nonent. Regardless of the nunber of
conveyances that transpired, defendants and
plaintiff . . . have succeeded to the estates

then held by the covenantor and covenantee,
and thus they are in vertical privity .

The covenantor's successors in Runyon argued that the covenants

were unenforceable because they contained no express |anguage
asserting that they were enforceabl e by and agai nst the covenanti ng
parties. The North Carolina Suprenme Court noted that such
provisions in a deed are advi sable but not required, stating:

Where . . . the restriction is contained in

the chain of title, we have not hesitated to

enforce the restriction against a subsequent

purchaser when the court nmay reasonably infer

that the covenant was created for the benefit
of the party seeking enforcenent.

Id. at 191. SeealsoMoseleyv.Bishop, 470 N. E. 2d 773, 776-77 (I1nd. App.

4th Dist. 1984); Orangeand Rockland Util., Inc. v. Philwold Estates, Inc., 418 N. E. 2d
1310, 1314 (N. Y. 1981) (party seeking to enforce covenant "need
show only that he held property descendant fromthe prom see which
benefited from the covenant and that the owner of the servient
parcel acquired it with notice of the covenant" (citation omt-

ted)); Nepongt Property Owners Assoc., Inc. v. Emigrant Industrial Sav. Bank, 15 N. E. 2d

793, rehearing denied, 16 N. E. 2d 852 (N. Y. 1938) (in respect to an

associ ati on not owning property but being charged with enforcing

covenants even though technically no privity of estate existed);

Sdected Lands Corp. v. Soeich, 702 S. W2d 197, 199, rehearingdenied, 709 S. W 2d
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1 (Tex. App. 1 Dist. 1985); FlyingDiamond QOil Corp. v. Newton Sheep Co., 776
P.2d 618, 627 (U ah 1989); Albrightv.Fish, 394 A 2d 1117, 1120-21 (M

1978). In the case subjudice, vertical privity, at the least, is
clearly present.

The charges inposed by the covenants require the owner of the
lots at issue in the case subjudice to conpensate Lake Linganore
Associ ation for the maintenance and use of certain facilities and
areas of the larger tract. After a sale of a particular lot, the
seller is no |onger obliged to pay the future servitude charges;
the obligation to pay is transferred through the chain of title to
t he new owners. As we have said, vertical privity of estate
exists. Thus, the charge at issue follows the land (the lots); it
runs with and binds the land. This is further evidenced by the
general plan of devel opnent, discussed in greater detail, infra, and
by the | anguage of the Key Deeds, and other deeds, declaring the
covenants to run with the |and.

Nevert hel ess, as discussed i n Mercantile-Safe Deposit & Trust Co. v. Mayor

of Baltimore, 308 Md. 627, 637 (1987), even a covenant that, by its
very terms, runs with the land may not be enforceable if the
parties creating the covenant intend that it not run. |In the case
at bar, however, there is absolutely no evidence that any of the
original covenanting parties intended that the covenants not apply.

| ndeed, all of the credible evidence is to the contrary. Moreover,
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in the case subjudice, the deed in the respective appellants' chains

of title in which the covenants were created, the "Key Deeds,"
contained a provision that the appellants' covenanting predeces-

sors, and their heirs and assigns, which includes appellants, were
to be bound by the covenants. The Court in Mercantile acknow edged
that "use of that word ["assigns”] is, under the Maryland cases,

virtually conclusive evidence of intent t hat the covenant run with the | and,
absent specific language to the contrary.” Id. at 639 (enphasis
added) . See also Ford v. Union Trust Co., 196 M. 112, 115 (1950); Huffv.
Duncan, 502 P.2d 584, 586 (Or. 1972).

In the case subjudice, the restrictions not only bind the grantee
but are stated to runwiththeland. @ Moreover, the docunents in which

the restrictions are contained, i.e, the "Key Deeds," incorporate,
t hrough the subjection | anguage, those restrictions that run with
the land, and the "Key Deeds," which nake the lots at issue
"subject to the . . . covenants fully set forth in [the Decl ara-
tion] . .. which. . . are. . . [nmade] a part . . . hereof,"” adopt
the provisions of the "Original Declarations"” that contain further
expressions indicative of an intent that the covenants run with the

land. The Oiginal Declarations include:

Decl arant desires . . . to subject the real
property described in Article Il . . . to the
covenants . . . charges and |liens hereinafter
set forth . . . for the benefit of said prop-

erty and for each owner thereof . . . and
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shall . . . bind the successors in interest of
any owner thereof

: Decl arant has deened it desirable .
. . to create an agency [to enforce]
[and collect] . . . charges
The Original Declarations then describe the property subject
to the restrictions by reference to a plat. They al so provide for
the subjection of additional property to the declarations by
"recording a supplenentary declaration of covenants . . . wth

respect to the additional property . . . ." The "Key Deeds" al

contain this supplenentary declaration

Chain of Title

Havi ng di scussed the construction, or interpretation, of deeds
in a general sense, we now di scuss what is neant by, and the effect
of, the termof art custonmarily referred to as "chain of title" in
t he context of the encunbrancing of property by real covenants.
Whil e enforcenent of covenants at |aw and the enforcenent of
covenants in equity may differ depending upon the circunstances,
the chain of title inplications remain the sane under either form

of action.

In the case of Klesv.Katcef, 160 Mi. 627 (1931), Katcef acquired
property by a recorded deed that nade the conveyance subject to
certain restrictions therein set forth. On the sane day that he
acquired the property, Katcef conveyed the property to the

Greengolds and later reconveyed it to them by corrective deed,
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whi ch declared that the prior deed was subject to the restrictions
set out in the new corrective deed. Thereafter, the G eengolds
conveyed to the Phippses, who conveyed the property to Purvis,
still noting that the conveyances were subject to the restrictions
set out in the original conveyance. Purvis thereafter conveyed the
property (or a portion thereof) to the Kl eises. The Purvis-Kleis
deed recited that it was subject to the restrictions contained in
the corrected deed to the G eengol ds.

The Kl ei ses began to use the property contrary to the restric-
tions. Litigation ensued, and they were unsuccessful at the trial
court level. On appeal, the Kl eises argued that the restrictions
did not bind them under the terns of the conveyance. The Court
not ed:

“. . . In order to answer that inquiry in the
affirmative we should have to discover inthe

terms of the deeds, or in satisfactory proof of a
uni form pl an of devel opnent, an intention that
the covenants should bind all portions of the
| and. "

ld. at 631 (quoting from Bealmear v. Tippett, 145 Md. 568 (1924)). The

Court enphasi zed the inportance of the concept of chain of title
obligation in the context of notice by discussing the fact that the
deeds in the chain of title to the Kleises contained references to

the restrictions and that the Kleises "not only had constructive
but actual notice of the conditions and restrictions under which

the lots they now own were sold by . . . [Katcef's predecessor in
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interest].” Id. at 633 (citation omtted). The Court went on to

not e t hat

: notice to a purchaser necessary to
render the agreenent enforceable against him

in equity. . . may be either actual or con-
structive. Heis . . . charged with notice of
anything . . . inposing such a restriction

whi ch may be contained in a conveyance in the
chain of title under which he clains."

Id. The court conti nued:

: [ T] he question is one of fact to be
detern1ned by the intention of the vendor and
of the purchasers, and that it is to be deter-
m ned upon the sane rul es of evidence as other
questions of intention."

The Court then discussed the fact that, when the words
relating to restrictions bind both the grantees and grantors
t hrough the use of "heirs and assi gns" | anguage applicable to each

party, the language is sufficient to cause a covenant to run with
the | and. But then, citing Clemv. Valentine, 155 M. 19 (1928), it
noted Clems holding that, while the intention to have a covenant

run with the [ and woul d be established by the use of that |anguage,

it did ". . . not follow that this intention cannot be shown

otherwse." Id. at 635. SeealsoMartinv. Weinberg, 205 M. at 525.
The Court in Seuart Transp. Co.v. Ashe, 269 M. 74, 88-89 (1973),

quoti ng from McKenrick, 174 M. at 126, noted that ". . . recordation

of a deed subjecting land to restrictions afforded constructive
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notice thereof to all persons dealing wth the property
[ SJuch notice was sufficient to charge such persons with liability
in respect to the restrictive covenants.”" The Court al so pointed
out that the appellant had purchased his property by deeds that did
not refer specifically to the restrictions contained in prior
docunents in the chain of title. The Court did note, however, that

references to the recorded docunents containing the restrictions
"appear[ed] in the direct chain of . . . title to that lot." Id.

at 94. The Court further commented that that case presented

because of the reference in the chain of title, an even "stronger"
case for notice than Turner v. Brocato, 206 Ml. 336 (1955), which had
hel d that constructive notice existed regardl ess of whether the

restriction appeared in the "direct chain of title or not." Id.

The Court then quoted from Turner v. Brocato:

[ T]he and records afforded construc-
tive notice . . . There are decisions [in
ot her jurlsdlctlons] hol di ng that constructive
notice is afforded only by a warning in the
direct [vertical privity] chain of title . :

On the other hand, . . . in . . . the
Pennsylvania case . . . the Court held that
restrictions referred to in deeds from the
sanme grantor of other |ots gave constructive
notice to the purchaser [horizontal privity].
This Court has agreed with the Pennsyl vania
Court. "

See also Turner v. Brocato, supra; Markey v. Wolf, 92 Md. App. 137 (1992); Liuw.

Dunnigan, 25 Md. App. 178, 185, cert.denied, 275 M. 752 (1975) ("The

1953 deed containing the covenants was . . . recorded . . . . [It]
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provi ded constructive notice . . . [that] the covenants are binding

agai nst them "); Carranor Woods Property Owners Assoc. v. Driscoll, 153 N. E. 2d
681, 686 (Ohio App. 1957); Sdected LandsCorp.v. Speich, 702 S. W 2d 197,

200, rehearingdenied, 709 S.W2d 1 (Tex. App. 1 Dist. 1985).

We thus summarize chain of title notice as follows: An
owner's "chain of title" is sinply the preceding recorded deeds (or
ot her instrunents of transfer, such as a will) going back in tine,
in order, i.e, the last recorded to first recorded instrument. In

Maryl and, these deeds or instruments are generally found in the
public land records, testanentary records, O phans' Court records,
and judgnment and lien records of the particular county wherein the
land is |ocated. A subsequent owner, therefore, has notice of what
is contained in his or her actual chain of title even if he or she

has never seen it, heard it, or even imagined that it existed.

Concl usion as to Express Covenants

As we have indicated elsewhere, appellants refer to the
| anguage of the Original Declarations (the Pinehurst Declaration
and the SanAndrew Decl aration) as inposing a requirenent that there
be a supplenentary declaration in order to subject additiona
phases of the Lake Linganore devel opment to those prior covenants.
Appel lants, at every stage, have failed to realize that the
original inposition of restrictions was acconplished, as is done in

many i nstances throughout this State, by incorporating themin the
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early deeds of conveyance, i.e, the "Pinehurst Declaration” within
t he Phil apy deed, the "SanAndrew Decl aration” within the Brosius/L-
i nganore deeds. Thus, not only is a deed an acceptable nethod
(though not the only nethod) of inposing restrictions, it was the
met hod originally utilized to establish the covenants in the case
sub judice.

To contend that the subjection |anguage of the "Key Deeds," as
well as the language in the l|ater deeds, does not inpose the
restrictions is to give no effect to the |language and to reject
t hat | anguage for any purpose. In other words, appellants do not
argue that the trial court should have given a different interpre-
tation to the subjection |anguage. |In essence, they assert that
t he | anguage should be discarded because the limtations in the
Original Declarations, when recorded, limted their applicability
to a specific earlier phase of the overall developnent. As we have
said, generally, all circunstances surroundi ng the execution of a
deed and all parts of the deed may be utilized in order "that every
word of it may take effect and none be rejected.” Logsdon, 143 M.
at 474.

The only interpretation of the subjection | anguage of the "Key
Deeds, " and even the later deeds, is that the restrictions of the
prior declarations are incorporated, exclusive of the prior
[imtation on applicability to the lands retained, on at |east

t hree bases: (1) the subjection | anguage that was utilized in these
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deeds thensel ves constitute suppl enmentary declarations of restric-
tions satisfying the | anguage of the Oiginal Declarations, even if
those Original Declarations require supplenmentary declarations; (2)
the language of the restrictions only, excluding the phase
limtation |anguage, is incorporated by reference;' and (3) no
other interpretation nakes any sense. Any other interpretation
afforded to the subjection | anguage of the "Key Deeds" woul d cause
t hat | anguage to nean not hi ng because the "Key Deeds" restriction
| anguage woul d sel f-destruct in light of the [imtation | anguage of
the Original Declarations. It would nmake the "Key Deed" | anguage
meani ngl ess and of no effect. As we earlier indicated, that
construction of a deed, construing its words and phases to nean
nothing, is to be avoi ded.

The "Key Deeds," are thensel ves the suppl ementary decl arations
mentioned in the Pinehurst and SanAndrew Decl arations. \When they

subject the later Iots to recorded restrictions, they are suppl e-

2 \Wile we do not so hold, we know of no |egal prohibition
agai nst adopting restrictive | anguage by clear reference to
restrictive |language in another instrunent in the |and records of
a particular county —even when those other instrunents are not
in the instant property's chain of title and even when neither
hori zontal nor vertical privity exists, so long as the restric-
tions relate to property in the county. It may even be possi bl e,
t hough we do not now so hold, for a Master Declaration, so |ong
as it relates to sone property in the county, to be filed anong
the land records of a specific county to which subsequent convey-
ances of property, wherever situated in the county, can refer to
by incorporating all or part of the restrictions as restrictions
upon that subsequently conveyed property. In that instance, the
declaration affecting title would be by suppl enentary declaration
i ncorporating the subjection | anguage in the | ater deeds.
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mentary declarations. They thus satisfy the requirenents of the
Original Declarations that future phases be incorporated by
suppl enentary decl arati ons. W do not hold, however, that a
suppl ementary declaration was legally required, but only that, if
such a requirenent were legally necessary, it was net. The purpose
of the limtation of the Original Declarations, initially limting
their application to the first phase, was to preserve to the
devel oper its options to convey subsequent phases free of the
restrictions, not to forbid forever the devel oper from subjecting
future phases of the developnent to them VWile we do not now so
deci de, the developer nmay well have been able to encunber his
remai ning lands with the restrictions in ways other than suppl enen-
tary decl arations, even though that is the nethod that he used.

It is not necessary that a declaration of covenants be
formally titled and set out in full in every deed to every lot in

a subdivision.® It may, as appellee has al ways maintai ned (even

at the tinme of the Jurgens decision), be created by a prior deed in
the chain of title. Since the Rule in Spencer's Case, it is not

necessary that the deed creating the covenants contain the magic

phrases, "heirs and assigns,” or, "running with the Iand," although
the "Key Deeds" in the case at bar do. Nor is it necessary, as we

shal | see when we discuss the general plan of devel opnent issue,

13 Such a requirenent would add significant deed recording
costs to the transfers of real property, a result not normally
deened desirous.
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that every chain of title have a "Key Deed," though all those in
t he case subjudice do; nor nust such "Key Deeds" be signed by both

t he grantor/covenantee and the grantee/covenantor, though all those

in the case at bar are two-party deeds. In any event, the "Key
Deeds"” and the Original Declarations involved in the case subjudice

contain all the |anguage nmandated by the Maryland cases. Even
wi t hout reference to a general schene of devel opnent, the covenants
at issue here are fully enforceabl e because of the express terns
contained in the "Key Deeds" and by reason of the vertical privity

evidenced in the chain of title to each |ot.

CGeneral Plan of Devel opnent

One of the semnal Maryland cases on this issue is the case of
Turner v. Brocato, 206 Md. 336, where, unlike nost cases involving the
enforceability of subdivision restrictions, the deed conveying the
property at issue there conveyed the property free of the subdivi-
sion restrictions.* The plaintiffs alleged that, irrespective of
the failure to include restrictions in the later deed to the
defendant, they were entitled to relief because the devel oper had
promsed the plaintiff, either by express |anguage in their earlier
deed or by inplication fromthe devel oper's conduct under a general

pl an of devel opnent, or both, that all of the Iand retained by him

4 For foreign cases simlar to Turner, see Gulf Qil Corp. v. Fall River
Housing Authority, 306 N. E. 2d 257, 260-61 (Mass. 1974); TeaysFarms
Owners Assoc.,, Inc. v. Cottrill, 425 S.E.2d 231 (W Va. 1992).
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was burdened with the same restrictions he had inposed on the
plaintiff's lots. They argued that the defendant had notice of
t hese express or inplied promses and, thus, was bound to the sane
restrictions. The trial court held that they had not net their
burden of showing that the restrictions were for the common benefit
of all those who took under deeds to the lots in the subdivision.
I n Turner, a seventy-five | ot subdivision was devel oped. The
first lot sold was nade subject to what were then, or |ater becone
known as, the "Poplar HII" restrictions. Al but three lots were
deeded subject to the restrictions. Many of the deeds (fifty-two),

whi |l e conveyed with the restriction, did not nention the renaining

| ands of the developer. |In the sale of lots, alnmost all, if not
all, of the contracts of sale included a standard phrase "subject
to Poplar Hi Il restrictions.”

There was evidence that many of the |ot owners bought in
reliance on the restrictions. One of the devel oper's sal es agents
testified that the restrictions were a "selling point." The Court
hel d:

It is not necessary, however, to rest our
decision only on this construction of the
deeds. . . . [T]lhere is to be found from al
t he evidence, including the deeds, an intent .
to bind all of the land in Poplar H Il by
restrictions simlar to those inposed . . . .
We find, too, that the appellees bought wth
notice of the right of ot owners to require
that this burden remain attached to the |and .
even though the restrictions were not
expressly inposed on the | ot so sold.
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. [ T]here was a general plan of
devel opnent of all of Sections A and B from
the time sal es began. Sone ei ghteen nonths
| ater, Section C was opened. The sane re-
strictions were inposed on all lots sold . . .
and with the opening of Section C, all dis-
tinction between the various sections was done
away Wwth.

Id. at 349-50.

Turner is relevant as to the effect, if any, of |anguage in
prior instrunents that |imts the application of restrictive
| anguage to the specific property being conveyed and, at | east
facially, excludes phases of future developnment from those
restrictions. In Turner, the trial court had failed to enforce the
covenants as to specific lots in Section C Initially, the
property had been divided into Sections A, B, and C. Oiginally,
only A and B were subdivided into lots. It appears fromthe Court
of Appeals's opinion that the initial establishnment of restrictions
was acconplished by including the restrictions in the first |ot
sold in Section A and in the first lot sold in Section B. In each
of those two first deeds, the grantor had included a I[imtation
that the restrictions there inposed did not apply to his remnaining
| and. That |anguage is simlar to that found in the Oigina
Decl arations in the case subjudice.

When the first lot in Section C was conveyed, it inposed the
same restrictions on that lot by "incorporat[ion] by reference."

Thus, the declaration creating the restrictions in Section Cdid so
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by incorporating by reference declarations of restrictions in prior
docunents, where those prior docunents included, |ike the deeds
containing the Original Declarations in the case at bar, |anguage
saying that they did not apply to the grantor's remaining |ands.
At the tinme the restrictions were initially directly inposed,
Section C (like the I ots and sections wherein appellants' proper-

ties are situate) was part of the retained property, ie, a future

phase of the devel opnent. The inposition of restrictions in

Section C was done in a manner substantially simlar to the way
that it was done in the case sub judice — by incorporating by

reference restrictions in a prior docunent, that by its terns,
appeared to exclude Section C

| n Belleview Construction Co. v. Rugby Hall Community Assn, Inc., 321 M. 152
(1990), an instrunment contained a restriction that only one
dwel ling could be built on a lot. The question there was whet her
the word "lot" neant each |ot as conveyed by the devel oper who
created the restrictions or any lot thereafter created by any
resubdi vision of an original |ot. The Court held: "The
covenants are covenants running wwth the land. . . . They are, by
their terns, enforceable by the devel oper, the association, or any
| ot owner. The covenants were clearly established as part of a

general plan of developnent for this community.” Id. at 156. In

the case at bar, the Oiginal Declarations specifically note in

their whereas clauses that their provisions are intended to be
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enforced by the current appellee. O her provisions enpower the
current appellee to "charge reasonable fees" for use of common
property; create liening authority in respect to those charges in
appel l ee; note the purposes of the assessnents; create a road
mai nt enance fund; provide the basis for determ ning the anmount of
assessnents; and provide the procedure for effecting changes in
assessnents and charges. The Declarations further note that
assessnents, in addition to being a lien on the respective lots, shall
"remain [the] personal obligation"” of the owner. Mor eover, they
concl ude by expressly affirmng that each and every | ot owner shal
have the power, in equity or at law, to enforce the restrictions
agai nst any other lot owner. It states that its provisions shal
run with and bind the land and inure to the benefit of any
successors and assigns of the owners and to the benefit of
appel | ee.

It is clear that the covenants in the case at bar, in addition
to being specifically inposed in the "Key Deeds,”" were also
intended to be part of a general plan of developnent for this
community or communities. Wiile the Oiginal Declarations |imted
their applicability to the then extant phases of Lake Linganore,
t hey also contained |anguage, i.e, the supplenentary declaration
requirement, that recognized the probability that other future

phases m ght beconme subject to the effects and benefits of the

restrictions. Wien the devel oper began the initial conveyancing of
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lots in future sections, i.e, Coldstream and made the first

conveyance of lots subject to the restrictions, those sections,
including the lots in the applicable section not yet conveyed, then
becane a part of the general plan of devel opnent of Lake Linganore
and subject to the Oiginal Declarations. All of the extrinsic
evi dence i ntroduced bel ow confirns that that is apparent fromthe
various instrunments we have discussed —the existence of a general
pl an of devel opnent.

Judge Rollins's concise, well-reasoned sunmmary of the evidence
is, in part, as follows:

The intention of the original covenanting
parties to bind subsequent purchasers is fur-
t her evidenced by the general schene or plan

of devel opnent in Lake Linganore. I n Sewart

Transportation v. Ashe, 269 M. 74, 89 (1973), the
Court of Appeals noted that:

The intention to establish a uniform
schenme or plan of developnment with
restrictions is a matter of inten-
tion of the partes.

Furthernore, the Col dstream Pl at supports
the common grantor's intention to apply the
Covenants in Coldstream The Col dstream
record plat indicates that the LLA [Lake
Li nganore Association] was to own all the
streets and common areas for the benefit of
the ot owners and that the LLA would be
responsi ble for the control and nai ntenance of
these areas. The Coldstream Plats al so direct
the reader to "[r]efer to the Charter and
Covenants of the Lake Linganore Association
filed wwth this Plat.” This |anguage would
al ert any subsequent purchasers to the appli -
cability of the Oiginal Covenants and of the
exi stence and authority of the LLA Thi s
Court finds that the intent of the common
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grantor to apply the Covenants to the entire
Coldstream Village is readily apparent from
the original deeds signed by both the grantor
and grantee, the general plan of devel opnment,
and the Col dstream Pl at s.

.. . Al plaintiffs purchased their
property with know edge of the comon schene
of devel opnent. The very existence of the
"Lake Linganore" sign and the presence of the
| akes, dam tennis courts, pools, and other
anenities put potential purchasers on notice
that there was a plan of devel opnent in exis-
t ence.

The position of appellants is casuistic at best. The Court in
Belleview made a statenent equally applicable to the case subjudice

The interpretation urged by the associ a-

tion is reasonable and logical. The interpre-
tation urged by Belleview is, at best, only
remotely plausible. Indeed, it al nost defies

conmon sense .
321 Md. at 159. In the devel opnental stage of the Lake Linganore
devel opnment (s), its very viability (or ability of the devel opnent
to continue to be what it was intended to be, and apparently is)
appears to depend in large part on the ability of the devel opnent,

through its association, to finance its operation. W also note

the Court's referral in Beleview to the Florida case of Bel TerreAssn

v. Brosch, 216 So.2d 462 (Fla. App. 1968), cert.denied, 225 So.2d 529

(Fla. 1969), where the Florida court commented on the result of
denying enforceability of a particular covenant. That Court,
addressing a simlar restriction, noted what could equally apply

here were we to have agreed with appell ants:
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If this transparent device . . . is
approved, there goes the nei ghborhood. Thou-
sands of Floridans who have in good faith
undertaken to conply with restrictions intend-
ed for the benefit of thenselves and their

nei ghbors could no | onger have confi dence that
sonme purchaser could not chop his |ot up.

ld. at 162. Were we to agree with appellants, the renaining |ot
owners in the Lake Linganore conmmunity could seriously doubt the
ability of the community to finance the operation necessary to

mai ntain that quality of living that is Lake Linganore. SeePerryv.

Bridgetown Community Assoc., Inc., 486 So.2d 1230, 1234 (M ss. 1986)
("[T)his Court will consider . . . also the rights of the other
associ ation nenbers who expect nmintenance in keeping with the

general plan of developnent . . . .") Meadow Runand Mountain Lake Park

Assoc. v. Berkel, 598 A. 2d 1024 (Pa. Super. 1991), alloc. denied, 610 A. 2d

46 (Pa. 1992).15

In one of the inportant early cases involving the applicabili-
ty of covenants, Wehrv.Roland Park Co., 143 M. 384 (1923), the Court

not ed, at 392-94:

[Tlhe . .. provisions were not intended for
the benefit of the grantor alone, but mainly
for that of the grantee and those simlarly
situated with him nor were the paynents to be
made under the maintenance tax specifically
for the benefit of the grantor, but they were
to be used for the benefit of the grantees.

15 The appel | ant and appell ee are wongfully designated in
the Atlantic Reporter.
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.. . [We have declined to Iimt the

construction of the covenants to such an

extent as to nake them usel ess fromthe begin-

ning, and to do great injustice to those who

have paid what they agreed to pay . . . . W

find no legal objection to the covenants as

originally nmade

When t he devel oper begins to convey lots in new phases, naking
t hem subject to the Oiginal Declarations, the new sections becane
a part of the general devel opnent. W have held that the covenants

expressly apply to each of the lots of the appellants. W
additionally hold that the covenants at issue are also enforceabl e

as covenants that are a part of a general plan of devel opnent of

which all the appellants had noti ce.

2.
WHETHER THE CI RCU T COURT ERRED BY
ALLOWN NG THE | NTRODUCTI ON OF PARCL
AND OTHER EXTRI NSI C EVI DENCE | N THE
FACE OF CLEAR AND UNAMBI GUOUS COVE-
NANTS AND W THOUT A FI NDI NG OF AMBI -
GUITY I N THOSE COVENANTS?
We recogni ze that appellant raised a continuing objection to
all of the extrinsic evidence admtted. That objection was

overrul ed. The court's overruling of the objection bel ow was
appropri ate because the grounds proffered with the objection, ie,
that it would contradict that portion of the Original Declarations
t hat geographically limted the applicability of the covenants,
were defective. As we stated previously, the Declarations were not

geographically Iimting. They nerely required a certain procedural
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formula to be followed to permt |ater phases of the property to be
included. That formula, as we indicated, was followed. Even if it
had not been foll owed, however, the subsequent deeds subjecting the
lots to the restrictions woul d have been sufficient. W thus find

no nmerit in appellants' second question.

4.

DD THE CCRCU T COURT ERR I N | NTER-
PRETI NG THE MARYLAND CONTRACT LIEN
ACT AS BEI NG APPLI CABLE? DD THE
CIRCUT COURT ERR IN DI SALLON NG
APPELLANTS AN AWARD OF ATTORNEY' S
FEES?
a. Attorney's fees
We answer the second question first. Appel l ants argue in
their brief:
Consi dering that Appellants should have pre-
vailed below . . ., Appellants respectfully
submt that the denial of their request for
attorney's fees was in error. [
Appel lants' premse is wong. Appellants did not and shoul d not
have prevailed below The trial court neither erred nor abused its

di scretion in declining to award attorney's fees.

b. The Contract Lien Act.

16 Appel | ants based their request on the provisions of
Section 14-203(i)(2) of the Real Property Article which permts a
trial court to award fees and costs "to any party . .
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The Maryland Contract Lien Act (Act), codified in MI. Code
(1974, 1988 Repl. Vol.), Title 14, Subtitle 2 of the Real Property
Article, provides, in relevant part, as foll ows:

8§ 14-201. Definitions

(b) Contract. — (1) "Contract" neans a real

covenant running with the land or a contract
recorded anong the | and records .

8§ 14-202. Creation .

(a) Ingeneral. —A lien on property may be
created by a contract and enforced . . . if:

(1) The contract expressly provides
for the creation of a lien; and

(2) The contract expressly de-
scri bes:

(i) The party entitled to
establi sh and enforce the lien; and

(i1) The property agai nst which
the lien may be inposed.

§ 14-203.

(d) . . . [T]lhe party seeking to estab-
lish the Iien has the burden of proof. [1995
Cum Supp. ]
8 14-204 .

(a) . . Alien my be enforced and

foreclosed by the party who obtained the |ien
[ Enphasi s added. ]
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The Oiginal Declarations (the "Pinehurst" Declaration and
"SanAndrew' Declaration) were inposed on appellants' |ots through
t he suppl ementary declarations contained in the "Key Deeds."” In
their initial whereas clauses, the Decl arations provide:

WHEREAS, Decl arant desires . . . to sub-
ject the real property . . . in Article I,

together with such additionsas may . . . be made thereto, to t he
charges and liens hereinafter set forth

WHEREAS, Declarant has deened it desir-
able . . . to create an agency to which should
be del egated and assi gned the powers of
collecting . . . the assessnents and charges
herei nafter created; and
WHEREAS, Decl arant has incorporated . . .
LAKE LI NGANOCRE CORPORATI ON, INC. for the
pur pose of exercising the functions aforesaid
Thereafter, in their bodies, the Declarations described the
property that was to be subjected thereto and, through the
suppl enmentary declaration in the "Key Deeds,"” included all of the
property of the respective appellants. Thereafter, the O ginal
Decl arations (as suppl enented) contai ned a covenant by appellants’
predecessors in title that they agree to pay the annual assessnents
and charges. The Decl arations declared that all such assessnents
"shall be and remain a first lien upon each lot" and "[i]f the
assessnment is not paid . . . the Association nmay being an action at

law . . . to foreclose the |lien against the property .

Appel lants argue in their brief that the Association
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failed to show that existence of a "Contract"”
bi nding the Appellants to the authority of the
[ Associ ation]. Because neither the Pinehurst

nor the SanAndrew Decl arations apply to their

| ots, Appellants sinply have no obligation,
contractual or otherw se, under the Act to pay
LLA assessnents.

Appel l ants are sinply wrong.

| n Chesapeake Ranch Club, Inc. v. Garczynski, 71 Ml. App. 224 (1987), |ot
owners challenged assessnents inposed by a simlar honmeowners
association. The trial court there held "that the act applies to
condom nium property only" and ordered that the Act did not apply
to the inposition of l|iens on non-condom nium property under
covenants running with the | and. ld. at 226. The |ate Judge
Pollitt for this Court rendered a clear and concise opinion

di scussing why the Act did apply. W there held, in reversing the

trial court:

The | anguage of the statute is clear and
unanbi guous.

We hold that the Act is applicable to the

lien attenpted to be inposed by appellant on
the | and of appell ees.

ld. at 228-29 (footnote omtted).

We perceive no error on the part of Judge Rollins in applying

the Contract Lien Act in the case subjudice
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DD THE TRIAL COURT ERR AS A MATTER OF LAWI N
ENTERING A PERSONAL JUDGVENT AGAINST THE
| ZADI S ARI SI NG QUT OF THE DECLARATION S LIEN
PROVI SI ONS BASED UPON THE THEORY OF QUANTUM
MERI T?

Because the original clains set forth in the Association's
Amended Conpl aint, after a District Court collection case agai nst
the lzadis was consolidated with the instant case, clearly
proffered the contract clains and the quantum neruit clains as
al ternate theories supporting the collection of but a single sum
all egedly due, we do not address the interesting and potentially
i nportant issue of whether quantum nmeruit clains can arise out of
these types of developnental declarations, independent of the
Contract Lien Act or other contract theories. The Association in
t he case at bar sought a judgnent on an either/or basis. Wen the
| zadis' lien was established, the Association received all that it
had requested. Wen Judge Rollins, in his anended order, added the
guantum neruit judgnent, he was actually duplicating the previous
order establishing a lien in the identical sum Thus, that quantum
meruit judgnment should not have been entered.

In light of our resolution above, we need not address any

ot her issues. For the reasons we have extensively furnished, we

shall affirm all aspects of Judge Rollins's decision, save the
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quantum neruit judgnent against the lzadis.” W shall assess al
costs agai nst appellants.

I n conclusion, we note that Judge Rollins's conduct of these
proceedi ngs and his opinion resulting fromit displayed a conplete
know edge of the principals of real property |aw applicable here.
He performed a conplex and difficult judicial function exceptional -
ly well. In doing so, he laid to rest what apparently has been an
ongoi ng battle within this particular comunity over the covenants.
These covenants appl y!

JUDGVENT ENTERED AGAI NST MOHAWMMED AND CYNTHI A | ZADI
FOR $1, 002.51 ON "BREACH OF CONTRACT QUANTUM MERU-
| T" GROUNDS VACATED, THE I MPOSI TION OF A LIEN IN
THE AMOUNT OF $1,002.51 AGAINST THE PROPERTY OF
MOHAMVED AND CYNTHI A | ZADI | S AFFI RMED, THE JUDG
MENT | S OTHERW SE AFFIRMED IN | TS TOTALI TY; COSTS

TO BE ASSESSED AGAI NST APPELLANTS. 18

17 Judge Rollins's opinion and order did not address the
gquantum neruit issue (it was barely raised before him if at
all). 1t was only in his anended order, when he actually as-
sessed the lien against the lzadis, that he additionally rendered
t he quantum nmeruit judgnent agai nst them

8 W do not discuss the theory of equitable servitudes,
enforceable in equity. W note, nonetheless, that these fees

were al so equitable servitudes enforceable in equity. SeeKingv.
Waigand, 208 Md. 308, 311 (1955); Coomesv. Aero Theatre and Shopping Center,
Inc., 207 M. 432, 437 (1955); Lewyv.DundalkCo., 177 Md. 636, 645

(1940); McKenrick, 174 Md. at 128; Meadev. Dennistone, 173 Md. 295,
303 (1938) (". . . Nor is it necessary . . . that there should be
(continued. . .)



18( .. continued)
privity of estate . . . but there nust be found somewhere the
clear intent to establish the restriction for the benefit of the
party attenpting to restrain its infringenment"); Dawsonv.Western
Maryland Railroad Co., 107
Ml. at 89; Peabody HeightsCo.v. Willson, 82 MJ. 186, 201 (1895); Newbold
v. Peabody Heights Co., 70 Md. 493, 502 (1889).



