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In this appeal, Broadcast Equities, Inc. (“BEl"), appellant,
| odges a broad challenge to the legality of Chapter 27 of the
Mont gonery County Code, entitled Hunman Relations and GCvil
Li berties. In particular, BEl focuses on those provisions that
deal with discrimnation in enploynent.

On August 28, 1996, appellant filed a conplaint in the Grcuit
Court for Mntgonery County seeking a declaratory judgnent that
Mont gonery County Code 8 27 et seq. violates the United States
Constitution, the Maryland Constitution, and 42 U . S.C. 8§ 1983. The
def endants bel ow, who are appellees in this case, are: Montgonery
County (the “County”); the Montgonery County Human Rel ations
Comm ssion (the “Commssion”); the Hearing Panel for the
Comm ssion; the Hearing Exam ner, Philip Tierney; the Mntgonery
County Attorney, Charles W Thonpson; and David E. Stevenson, an
Assi stant Montgonmery County Attorney. Appel | ees answered the
conpl aint and subsequently noved for summary judgnent. Appell ant
then noved for partial summary judgnent. After a hearing on both
notions, the court granted appellees’ notion for sunmary judgnent
and denied appellant’s notion for partial summary |udgment.
Appellant noted a tinely appeal and presents a plethora of
gquestions, which we have reordered:

l. DD THE TRIAL COURT ERR IN FAILING TO

DECLARE THAT SECTI ONS 27-17 THROUGH 27- 26

OF THE MONTGOVERY COUNTY CODE ARE NOT
“LOCAL LAWS” UNDER ARTICLE XI-A OF THE



VI .

VII.

VIIT.

We shal |

t he negative and question IIll in the affirmative. Therefore,

MARYLAND CONSTI TUTI ON?

DD THE TRIAL COURT ERR IN FAILING TO
DECLARE THAT SECTI ONS 27-17 THROUGH 27- 26
OF THE MONTGOMVERY COUNTY CODE VI OLATE THE
HOVE RULE PROVISION OF THE MARYLAND
CONSTI TUTI ON?

DD THE TRIAL COURT ERR IN FAILING TO
DECLARE THAT MONTGOVERY COUNTY CODE
SECTIONS 27-17 THROUGH 27-26 CONFLICT
W TH MARYLAND LAWP

DD THE TRIAL COURT ERR IN FAILING TO
DECLARE THAT MONTGOVERY COUNTY  HAS
CREATED A PRI VATE RI GHT OF ACTI ON WHERE
NONE EXI STS?

DD THE TRIAL COURT ERR IN FAILING TO
DECLARE THAT THE MONTGOMERY COUNTY CODE
CANNOT BE ENFORCED RETROACTI VELY AGAI NST
BEI ?

DD THE TRIAL COURT ERR IN FAILING TO
DECLARE THAT MONTGOMERY COUNTY' S ATTEMPTS
TO ENFORCE CHAPTER 27 OF THE MONTGOMERY
COUNTY CCDE AGAINST BEI VIOLATE BEI’S
CONSTI TUTI ONAL RI GHT TO EQUAL PROTECTI ON
OF THE LAWS?

DD THE TRIAL COURT ERR I N RULI NG THAT
BEI 'S REQU RED TO  EXHAUST | TS
ADM NI STRATI VE REMEDI ES PRI OR TO
CHALLENG NG THE VALI DI TY OF CHAPTER 27 OF
THE MONTGOMERY COUNTY CCDE AND PRIOR TO
CLAIM NG VICLATIONS UNDER 42 U S.C. 8
1983 AND THE FIFTH AND FOURTEENTH
AMENDMVENTS CF THE UNI TED STATES
CONSTI TUTI ON?

DD THE TRIAL COURT ERR I N RULI NG THAT
BEI'S CLAIMS UNDER 42 U.S.C. § 1983 AND
THE UNI TED STATES CONSTI TUTI ON ARE NOT
RI PE FOR JUDI Cl AL REVI EWP

answer questions |, I, IV, V, VI, VII, and VII

in

for



the reasons that follow, we shall reverse in part and affirmin
part.
Factual Background

BEI, a Virginia corporation, is a subsidiary of the Christian
Br oadcasting Network (“CBN’). Bet ween January 1990 and January
1993, BEl operated a radio station in Silver Spring under the nane
of WWIR Radio (“WTR’). In January 1990, WNTR enpl oyed Richard J.
Mangus as a senior producer and as an “on call” control board
operator. Mangus’s enploynent at WNTR ended on Novenber 29, 1990.
The facts and circunstances of Mangus’s departure from VWNTR are the
subj ect of intense dispute. On Cctober 1, 1991, alnost a year
after his departure fromWTR, Mngus filed a Conplaint of Alleged
Discrimnation in Enploynment with the Conm ssion, stating: *“I
believe | was discrimnated against and ny enploynent term nated
based on ny sexual orientation (honpbsexual).” BElI, on the other
hand, contends that Mangus resigned.

On Cctober 24, 1991, the Comm ssion notified BEI of Mangus’s
conpl ai nt . In its response of March 24, 1992, BElI denied any
discrimnation by either BEI or WNTR' ! Appellant asserted in its
response that WNTR s personnel records, including those pertaining

to Mangus’s enploynent, were destroyed in a fire at the radio

1t is unclear why BElI waited five nonths to issue a fornal
response to Mangus’s conplaint. It appears, however, that there
were informal comuni cations between BElI and the Conm ssion prior
to BEI's formal response.



station on February 28, 1991.°2

On Cctober 26, 1992, BEl contracted to sell WNTR to Capital
Kids Radio, Inc., a Maryland corporation. That sale becane final
on or about January 29, 1993.

Al nost three years after Mangus filed his conplaint with the
Comm ssion, its investigator inforned BEI, by |etter dated August
23, 1994, that the investigation was nearing conpletion and that
t he evidence gathered up to that point was “leading to a finding of
reasonable grounds to believe discrimnation occurred in the
termnation of [Mangus’ s] enploynent.” The letter also invited BEI
to provide additional evidence and requested that BElI contact the
Commission if it was interested in exploring a negotiated
settl enent. By letter dated Septenber 14, 1994, BElI responded
t hrough CBN s associate general counsel. Inits letter, BEl stated
that its files indicated that there had been no contact with the
Commi ssion regarding the case for nore than two and a half years,

and that BElI had “presuned that this investigation was term nated

long ago.” In addition, BEl stated that it would not explore a
negotiated settlenment wuntil the Comm ssion provided BElI wth
evidence of the alleged discrimnation. 1In a reply letter dated

Septenber 27, 1994, the Commission’s investigator indicated that
much of the evidence was provided by wtnesses to conversations and

remar ks by WNTR s nmanagenent .

2lnits Brief to this Court, appellant stated that the fire
occurred in March 1992.



On March 23, 1995, the Comm ssion’s acting executive director
issued a witten determnation that the record supported Mangus’s
al l egation of discrimnation based on sexual orientation and that
reasonabl e grounds existed to believe that BEl had engaged in an
unl awf ul enpl oynent practice, as defined in the County Code.
Subsequent conciliation efforts were unsuccessful and, on January
17, 1996, the Comm ssion’s executive director certified the March
23, 1995, determ nation for public hearing.

Accordingly, on May 14, 1996, the County Attorney filed a
St at enment of Charges, which included a prayer for relief, seeking
either (1) reinstatenent at a radio station owned by CBN, and back
pay retroactive to Decenber 1, 1990 or (2) back pay, retroactive to
Decenber 1, 1990, in the anobunt of $134,592.24. |In addition, the
Statenent of Charges sought damages for humliation and
enbarrassnent in the amount of $1,000.00, and *“such other
affirmative or prospective relief as, in the judgnent of the Panel,
is necessary to effectuate the purposes of the Law, or is deened
necessary to elimnate the effects of the discrimnatory practice
or practices found to have been commtted in this case.”

On May 17, 1996, the Commssion’s Ofice of Zoning and
Adm ni strative Hearings issued a notice that public hearings on the
case woul d begin on Septenber 23, 1996. That notice spawned BEl’s
conplaint for declaratory relief, filed on August 28, 1996. The
adm nistrative hearing was stayed pending resolution of the

decl aratory action.



In its conplaint for declaratory relief, appellant sought a
declaration that enforcenent of Chapter 27 of the County Code
against BElI: (1) violated BElI's rights to Due Process and Equa
Protection under the federal Constitution; (2) violated 42 U.S. C
8 1983; (3) was “unconstitutional under the Constitution of the
State of Maryland”; and (4) violated BEI's rights to freedom of
associ ation, freedomof religion, and freedom of speech under the
United States Constitution. In addition, BEl sought a permanent
i njunction barring appellees from proceeding against BEI, and a
tenporary injunction to prevent the Comm ssion from holding the
hearing scheduled for Septenber 23, 1996. The conplaint also
sought attorney’s fees, costs, and other relief.

Appel | ees answered the conpl aint and, on June 30, 1997, they
filed a notion for summary judgnment, seeking a declaration that the
applicable County Code provisions are valid and a dism ssal of
appellant’s conplaint. On July 18, 1997, appellant filed a notion
for partial summary judgnment, again requesting a declaration that
certain provisions of Chapter 27 violate the Maryland Constitution
and an injunction barring appell ees from proceedi ng agai nst BEI in
any adm ni strative hearing.

After the trial court held argunent on the parties’ respective
nmotions on Cctober 22, 1997, it granted appellees’ notion and
deni ed appellant’s notion. On Novenber 3, 1997, the court issued
a Final Declaratory Judgnent and Order that stated, in pertinent

part:



The Court agrees with [appellees] that at this stage
of proceedings all clains except [appellant’s] challenge
on its face to the wvalidity of the enploynent
discrimnation provisions in Chapter 27 of the Montgonery
County Code, 8§ 27-17 et seq., are premature. As to al
claims under Maryland I|aw other than the facia
challenge, plaintiff nust exhaust adm nistrative renedies
before seeking judicial relief. As to all federal
clains, including the clains under 42 U.S.C. § 1983, the
Court finds that they are not ripe for judicial review,
as [appellant] has not been denied any property right or
liberty interest protected by the Constitution and | aws
of the United States.

The Court further agrees, for the reasons stated by
[ appel | ees], that [appellant’s] facial challenge to the
validity of the enploynent discrimnation |aws nust be
deni ed. [Appellant] has not shown that the chall enged
| aws are not authorized by Article XI-A of the Mryl and
Constitution or by the Express Powers Act, Art. 25A, M.
Code Ann., and [appellant] has not shown that the
chal  enged | aws are inconsistent with or in conflict with
any public general |aw of Maryl and.

[ Appel ant’ s] request for injunctive relief as to
all clains is therefore DEN ED

[ Appel l ant’ s] request for a declaratory judgnent
t hat Montgonmery County’s enpl oynent discrimnation | aws,
§ 27-17 et seq., Montgonery County Code, are invalid is
hereby DENI ED, and the Court DECLARES that these |aws are
not invalid or unenforceable because they are not
aut horized by the Maryland Constitution or the Express
Powers Act or are inconsistent with or in conflict with
t he public general |aws of Maryl and.

W will include additional facts in our discussion.

Di scussi on
A.  Introduction
Chapter 27 of the Montgonmery County Code is a conprehensive
statutory schenme ained at elimnating discrimnation in the County

in the areas of enploynment, housing, and public accommodation



Section 27-1 sets forth a statement of public policy; 88 27-2
t hrough 27-6 establish the Conm ssion and the duties and nmenbership
requi rements of the agency and its personnel; 8 27-6A is a general
definitions section; and 8 27-7 provides for admnistration and
enforcenment, including the filing of conplaints, investigation

conciliation, hearings, decisions, and available relief. Sections
27-17 through 27-26 cover discrimnation in enploynent as foll ows:
8§ 27-17 (Declaration of policy); 8 27-18 (Definitions); 8§ 27-19
(Unl awf ul enpl oynent practices); 8 27-20 (Rights of conpl ai nant;
civil action by county attorney); 8 27-21 (Procedure for conplaints
against county); 8 27-22 (Notice to be posted; reports and
records); 8§ 27-23 (Reports and records of person being
i nvestigated, etc.); 8 27-24 (Action against |icensee, etc., found
inviolation of division); 8 27-25 (Penalties and nonetary awards);
8§ 27-26 (Standards of proof).

Appel l ant’ s chal | enge i ncludes both a broad assertion that the
entire statutory schene is unconstitutional as well as specific
chal l enges to particular provisions of the County Code. Bef ore
anal yzing appellant’s clains, we nust first consider the applicable
standard of review.

B. Standard of Review

Under the Declaratory Judgnment Act, M. Code (1974, 1995 Repl.

Vol.), 8 3-409 of the Courts and Judicial Proceedings Article

(“C.J.”), acourt may grant a declaratory judgnent



if it wll serve to termnate the wuncertainty or

controversy giving rise to the proceeding, and if:

(1) An actual controversy exists between contendi ng
parties;

(2) Antagonistic clains are present between the
parties involved which indicate imm nent and inevitable
l[itigation; or

(3) Aparty asserts a legal relation, status, right,
or privilege and this is challenged or denied by an
adversary party, who also has or asserts a concrete
interest init.

(b) Special form of remedy provided by statute.--1f a
statute provides a special form of renmedy for a
specific type of case, that statutory renedy shal
be followed in lieu of a proceeding under this
subtitle.

Thus, when an adm nistrative renedy is statutorily directed,
the admnistrative renmedy nust ordinarily be exhausted before
resorting to court action. See generally Zappone v. Liberty Life
Ins. Co., 349 M. 45, 60-66 (1998) (explaining that exhaustion
requi rements depend upon extent of admnistrative renedi es afforded
by statute); see also Holiday Point Marina Partners v. Anne Arundel
County, 349 M. 190, 198-204 (1998); Abington Center AssoCS. V.
Bal ti nore County, 115 Md. App. 580, 592-93 (1997). Neverthel ess,
so long as an admnistrative renedy is not deened to be
“exclusive,” but instead is either “primary” or “concurrent,” the
Court has recogni zed an exception to the exhaustion requirenent
when a party asserts a facial constitutional challenge to the
validity of a statute. See Holiday Point, 349 M. at 201;
| nsurance Commir v. Equitable Life Assur. Soc’y, 339 Md. 596, 620-
24 (1995). “[T]he ‘constitutional exception” . . . permts a
judicial determnation without adm nistrative exhausti on when there

9



is a direct attack upon the power or authority (including whether
it was validly enacted) of the legislative body to adopt the
| egislation fromwhich relief is sought.” Harbor Island Mrina,
Inc. v. Board of County Commirs, 286 MJ. 303, 308 (1979); see al so
Hol i day Point, 349 Mi. at 201-02; Equitable Life, 339 Md. at 621.
On the other hand, if the statutory renedy is *“exclusive,”
exhaustion is required, even if the declaratory action presents a
facial constitutional challenge. Holiday Point, 349 Ml. at 203;
Equitable Life, 339 MI. at 623. As the Court of Appeals explained
i n Zappone, “sonetines opinions in this area seemto use the word
‘“exclusive’ when the court actually neans ‘primary.’” Zappone 349
Ml. at 63 n.7.
Mont gonery County Code 8 27-7(g) provides for judicial review
Appeal . Any person aggrieved by a subsection (f) of
section 27-7 decision and order nmay appeal to the circuit
court [sic] for Mntgonery County for review of such
action pursuant to chapter 1100, subtitle B, of the
Maryl and Rul es of Procedure. S
A 8 27-7(f) decision and order is one nade by the hearing panel.
It is uncontroverted that appellant has not exhausted its
adm ni strative renedies. The parties agree, however, that this

case falls wthin the narrow exception regarding a facial

constitutional challenge. W note that the Court of Appeals has

The B Rul es were rescinded effective July 1, 1993. Those
rul es, which govern judicial review of adm nistrative actions,
now appear, w thout substantive change, in Title 7, Chapter 200
of the Maryland Rules. County Council v. Ofen, 334 Ml. 499, 504
n.2 (1994).

10



reviewed a facial State constitutional challenge to the Prince
CGeorge’s County anti-enpl oyment discrimnation ordi nance under the
constitutional exception wthout exhaustion of renedies. See
National Asphalt Pavenent Ass’'n v. Prince George’' s County, 292 M.
75, 77 n.2 (1981); see also County Council v. Investors Funding
Corp., 270 M. 403 (1973) (involving facial constitutional
chall enge to Mntgonery County “Fair Landlord-Tenant Rel ations”
ordi nance even though no enforcenent action was involved); Board of
County Commirs v. Schuhly, 72 M. App. 702, 708-09 (1987)
(explaining that a facial constitutional attack woul d be avail abl e,
W t hout exhaustion of admnistrative renedies, to challenge a
zoning statute that provided for judicial review under the forner
B Rules), cert. denied, 311 Md. 719 (1988). Accordingly, because
there is no express statutory l|anguage in the County Code
indicating that the B Rul es provide the exclusive renmedy here, we
wi |l consider appellant’s facial constitutional challenge.

In addition, exhaustion of admnistrative renedies is not
required before we can consider appellant’s due process clains
based upon the Fourteenth Anendnent to the United States
Constitution and 42 U S.C. §8 1983. See Felder v. Casey, 487 U S.
131, 146-47 (1988); Patsy v. Board of Regents, 457 U S. 496 (1982);
Maryl and Recl amation Assocs. v. Harford County, 342 Ml. 476, 492-93
(1996); Maryland Nat’|l Capital Park & Pl anning Commin v. Crawford,

307 Md. 1, 12-14 (1986). We shall consider appellant’s federa

11



claims in Part VIII of our opinion.
C. The Express Powers Act

Mont gomery County is a charter hone rule county pursuant to
Article XI-A of the Maryland Constitution, which is known as the
Honme Rul e Anendnent. McCrory Corp. v. Fower, 319 M. 12, 16
(1990). The Home Rule Amendnent “does not confer |egislative
powers directly upon the charter counties.” Beretta U S. A Corp.
v. Santos, 122 M. App. 168, 186 (1998). The Court said in
Ri t chmount Partnership v. Board of Supervisors, 283 M. 48, 56
(1978) that Art. XI-A “does not constitute a grant of absolute
autonony to |l ocal governnents.” See also MCrory, 319 Md. at 17;
Beretta, 122 Md. App. at 187. Instead, Section 2 of Article Xl -A
requires the GCeneral Assenbly to adopt |egislation delegating
express powers to the charter counties. See R tchnount, 283 Ml. at
57; Beretta, 112 Ml. App. at 186.

In 1918, in response to the constitutional directive of the
Hone Rule Anmendnent, the GCeneral Assenbly enacted the Express
Powers Act, which is now codified at Ml. Code (1957, 1996 Repl
Vol ., 1997 Cum Supp.), Art. 25A. See Prince George’'s County v.
Board of Supervisors, 337 M. 496, 503-04 (1995); MCrory, 319 M.
at 16-17; Eastern Diversified Properties, Inc. v. NMontgonery
County, 319 Md. 45, 49-50 (1990); Board of Election Laws v. Tal bot
County, 316 Md. 332, 344 (1988); Cheeks v. Cedlair Corp., 287 M.

595, 600 & n.2 (1980); County Commirs v. Supervisors of Elections,

12



192 Md. 196, 204 (1949). Section 5 of the Express Powers Act
recogni zes the authority of a charter honme rule county and
Baltinmore City to enact |ocal ordinances to maintain “the peace,
good governnent, health and wel fare of the county,” Ml. Code, Art.
25A, 8 5(S), and gives charter counties and Baltinore Gty “a w de
array of legislative and admnistrative powers over |local affairs.”
Ritchnmount, 283 MI. at 57; see also Beretta, 122 M. App. at 186.
Thus, the charter counties have concurrent authority to enact
ordi nances ained at eradicating enploynent discrimnation. See
Nati onal Asphalt, 292 M. at 80-81; MCrory, 319 M. at 20.
Nevert hel ess, that broad grant of authority “cannot authorize a
county to enact an ordinance that is not a ‘local law under

Article XI-A of the Constitution.” MCrory, 319 Ml. at 22 n. 3.

“I'A] local law, ‘in subject matter and substance is
‘confined in its operation to prescribed territorial limts .
. A general law, on the other hand, “*“deals with the general

public welfare, a subject which is of significant interest not just
to any one county, but rather to nore than one geographical
subdi vision, or even to the entire state.””” |1d. at 18 (quoting
Steinel v. Board of Election Supervisors, 278 M. 1, 5 (1976)
(quoting Cole v. Secretary of State, 249 M. 425, 435 (1968))).
“In prohibiting the General Assenbly from enacting public
local laws for Baltinore City and charter home rule counties on

subj ects covered by the Express Powers Act, Section 4 of Article

13



Xl-A states that ‘[a]lny |law so drawn as to apply to two or nore of
t he geographi cal subdivisions of this State shall not be deened a
Local Law, within the neaning of this Act.”” MCrory, 319 M. at
17. Oher than this limtation, Article XI-A does not attenpt to
define the distinction between a local law and a general |aw
I nstead, that question is left to the “‘application of settled
legal principles to the facts of particular cases in which the
distinction may be involved.”” 1d. (quoting Dasch v. Jackson, 170
Ml. 251, 260 (1936)).

BEI maintains that, before 1995 there was no express
authority for counties to enact laws relating to enploynent
discrimnation. Thus, appellant maintains that, at the relevant
time, 88 27-17 through 27-26 of the County Code viol ated the Hone
Rul e Anendnent and the Express Powers Act. Appellant’s argunent is
w thout nerit.

In 1995, the CGeneral Assenbly anmended the Express Powers Act
regarding the charter counties’ authority to address enploynent
discrimnation. 1995 Ml. Laws Chap. 278. The Act now provides, in
pertinent part:

The followi ng enunerated express powers are granted

to and conferred upon any county or counties which

hereafter forma charter under the provisions of Article

Xl -A of the Constitution, that is to say:

(A) Local Legislation

* * * %

(4) To provide for the enforcenent of |ocal enploynent
discrimnation laws or public acconmobdations
discrimnation laws by fines or penalties that do

14



not exceed $5,000 for any offense.
Ml. Code, Art. 25A, § 5(A).
The express purpose of the 1995 anendnent is

to increase the maxi numpenalty that a charter county may

i npose under | ocal laws relating to enploynent

discrimnation or in public accommopdations; making

stylistic changes; and generally relating to authorized
penal ties under local discrimnation |aws enacted by
counties with charter hone rule.

1995 Md. Laws Chap. 278.

In 1981, however, the Court observed in National Asphalt that
the General Assenbly did not preenpt the field of enploynent
discrimnation. To the contrary, it acknow edged that the charter
counties are permtted to enact legislation on the subject.
Nati onal Asphalt, 292 Md. at 79-81; see also McCrory, 319 MI. at
20. Indeed, such authority is an exercise of the County’s police
power under Art. 25A § 5(9). See Investors Funding, 270 M. at
440- 41 (uphol di ng county ordi nance aut hori zi ng noney damages, civil
penalties, and other renedial relief for violation of |andlord-
t enant ordi nance); Mntgonery Ctizens League v. G eenhal gh, 253
Md. 151, 160-61 (1969) (explaining that county’s authority to enact
housi ng ordi nance that prohibited discrimnation based upon race
was a valid exercise of police power under Art. 25A 8 5(9));
Hol i day Universal dub v. Mntgonmery County, 67 Ml. App. 568, 573-
74 (sane, regarding discrimnation in public acconmodations), cert.
deni ed, 307 Md. 260 (1986), appeal dismssed, 479 U S. 1049 (1987);
see al so Beretta, 122 Ml. App. at 194 (discussing powers under Art.

15



25A, 8 5(S)). Therefore, there is no nerit to appellant’s argunent
that, prior to 1995, County Code 88 27-17 through 27-26 viol ated

t he Express Powers Act.

D. MCrory and Its Progeny

Rel ying on McCrory, 319 Md. at 12, appellant broadly asserts
t hat County Code 88 27-17 through 27-26 are not local |aws and are
therefore invalid. MOory involved a certified question fromthe
federal district court concerning County Code 8 27-20(a). That
provision authorized private civil actions in circuit court for
unlimted noney damages due to violations of the County’s anti-
di scrimnation ordinance. The Court held that 8§ 27-20(a) was not
a local law and was, therefore, unconstitutional. MCory, 319 M.
at 24. Appellant thus argues that the County’'s entire enploynent
discrimnation law was invalidated by MCrory. Appel  ant al so
contends that both this Court in Gunpowder Horse Stables, Inc. v.
State Farm Aut onobil e I nsurance Co., 108 Md. App. 612 (1996), and
the federal district court in Wathersby v. Kentucky Fried Chicken
Nat i onal Managenent Co., 804 F. Supp. 756 (D. Md. 1992), aff’'d, 16
F.3d 414 (4" Cir. 1994), interpreted McCrory as invalidating the
County’s enploynent discrimnation |aw W disagree wth
appel l ant’ s contenti ons.

McCrory acknow edged that the field of enpl oynent

di scrimnation has not been preenpted by the State, and it

16



expressly Iimted its holding to 8§ 27-20(a) of the County Code.
The Court said:
We hold, therefore, that an ordi nance attenpting to
conbat enploynent discrimnation by creating a new
private judicial cause of action is not a “local |aw
under Article XI-A of the Maryland Constitution, and thus
is not within the power of Mntgonmery County to enact.
319 Md. at 24.4

I n Gunpowder, a nmotorist was injured in an autonobile accident
involving the defendant’s horses, which had escaped onto the
hi ghway. The sole basis of liability was a Baltinore County
ordi nance which, wth certain exceptions, created a form of

absolute liability on the owners of animals. The ordinance did not

require the owner’s know edge of the animal’s propensities. Thus,

“[t]he burden of proof . . . [was] |ess rigorous than under common
| aw negligence or strict liability. In sum [the ordinance]
create[d] an alternative and new cause of action.” 1d. at 626.

W then analyzed the ordinance in light of MCrory and
declared that it was not a local |aw, because it created a “theory

of liability not recognized by the General Assenbly or the common

“ln response to McCrory, the Legislature in 1993 enacted

Art. 49B, 8 42, which authorized civil actions for violations of
Mont gomery County’s anti-enpl oynent discrimnation |aws. 1992
Md. Laws Chap. 555. That provision has since been anended to
permt simlar civil actions for violations of anti-enploynent
discrimnation laws in Howard and Prince Georges counties. 1993
Md. Laws Chap. 152. In addition, the Legislature has provided
for simlar actions in Baltinore County. Art. 49B, 8§ 43; see
1997 Md. Laws Chap. 348.

17



| aw. ” Gunpowder, 108 M. App. at 633. In our discussion of
McCrory, we observed that the issue in that case involved a section
of the County Code that permtted a private citizen to bring an
action in the circuit court for unlimted noney damages. e
expl ai ned:

The Court [in McCrory] declared that in Maryland, “the

creation of new causes of action in the courts has

traditionally been done either by the CGeneral Assenbly or

by this Court under its authority to nodify the conmon

law of this State.” The Court went on to add that “the

creation of new judicial renedies has traditionally been

done on a statew de basis.” Because, the Court reasoned,

enpl oynent discrimnation was a statew de problem the

county anti-discrimnation ordinance “affect[ed] ‘matters

of significant interest to the entire state’ and c[ould

not] qualify as a ‘local |law under Article XI-A"~
Id. at 632 (quoting McCrory, 319 MI. at 19-20) (citations omtted).

In our view, appellant has taken Gunpowder’s analysis of
McCrory out of context. It is clear from our discussion in
Gunpowder that we nerely observed that McCrory invalidated the
provision permtting private citizens to bring private causes of
action in the circuit court and to obtain unlimted damages for
violation of the anti-enploynent discrimnation ordinance. As we
have al ready di scussed, McCrory did not invalidate the entire anti -
di scrim nation ordi nance.

Simlarly, appellant’s reliance on Wat hersby is unavailing.
Weat hersby actually involved two cases. One was a state court

action that concerned, inter alia, alleged violations of the

Mont gomery County ordinance at issue here. See Weat hersby .
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Kent ucky Fried Chicken Nat’| Managenent Co., 86 MI. App. 533 (1991)
(“Weat hersby 1”), rev’d on other grounds, 326 Ml. 663 (1992). The
ot her case involved a federal enploynent discrimnation claimthat
was adjudicated in the federal district court. Weat her sby, 804
F. Supp. at 756 (“Weathersby I1”7). |In Wathersby |, the appellant
appeal ed the di smssal of one count of her conplaint that was based
upon the Montgonery County ordi nance. Between the tinme of tria
and the appeal, the Court of Appeals decided McCrory. Accordingly,
on appeal, we held that the appellant’s claimon that count was not
vi abl e because, under MCrory, she was not permtted to bring a
private cause of action in the circuit court for a violation of
Mont gonery County’s anti-discrimnation ordi nance. Wathersby I,
86 Md. App. at 550-51.

Subsequently, in its recitation of the facts in Wathersbhy I1,
the federal district court discussed the result in Wathersby I.
BEI seizes upon a passage from Wathersby Il to support its
argunent that McCrory invalidated the entire County ordi nance at
i ssue here. Appellant quotes the followi ng text fromthe decision
in Weat hersby 1|1:

Section 27-19(a) of the Montgonery County Code nakes

it an unlawful enploynent practice for an enployer to

discrimnate against any individual because of the

individual’s race, color, religious creed, ancestry,

national origin, age, sex, marital status, handicap or

sexual orientation. Section 27-19(b) prohibits an

enpl oyer fromretaliating agai nst any person on account

of that person’s |awful opposition to a violation of,
inter alia, section 27-19(a). Section 27-20(a) creates
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a private right of action in favor of any person who has
been subjected to an act of discrimnation outlawed by
the Montgonery County civil rights | aw

In affirmng the circuit court’s dismssal of Count
Il (reprisal), the Court of Special Appeals did not reach
the nerits because the statute on which that claimwas
based had been struck down as unconstitutional by the
Court of Appeals of Maryland, the state’ s highest court,
during the pendency of Wathersby' s appeal. See McCrory
Corp. v. Fow er, 319 Md. 12 570 A 2d 834 (1990) (finding
Mont gonery County anti-discrimnation or di nance
unconstitutional because not a “local |law and therefore
ultra vires as exceeding authority of Mntgonery County
Counci l).

Weat hersby 11, 804 F. Supp. at 759.

Curiously, appellant neither cites nor discusses this Court’s
opinion in Wathersby |I. Instead, appellant relies on a factua
recitation of the procedural history of the state case, which was
not even decided in the federal court action. In this Court’s
opi nion in Wathersby I, we observed:

Thus, the Court [in MCory] held that enactnent of

the [ Montgonery County] ordinance violated the Express

Powers Act. |In effect, 8 27-20(a) was declared a nullity

and it could not provide the basis for a cause of action

for reprisal under 8§ 27-19(b).

Weat hersby |, 86 M. App. at 550 (enphasis added). Thus, we did
not state in our opinion in Wathersby I that McCrory invalidated
the entire anti-enploynent discrimnation ordinance. Instead, as
t he above- quot ed passage nakes clear, McCrory nerely invalidated §
27-20(a), which authorized private parties to file a private cause

of action in the circuit court. Appel lant’s reliance on the

federal court’s factual rendition in Wathersby Il of our opinion
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in Weathersby | is out of context and unpersuasive. Contrary to
appel l ant’ s assertions, no court has held that McCrory invalidated
the entire Mntgonmery County anti-enploynent discrimnation
or di nance.

Appel  ant argues in the alternative that, even if MCrory only
i nval i dated 8§ 27-20, the County Code cannot be enforced agai nst BE
because it did not contain a severability clause. W reach a
di fferent concl usion.

The question of whether an invalidated provision is severable
is a question of legislative intent. Sugarloaf Ctizens Assoc. V.
GQudis, 319 M. 558, 573-74 (1990). There is a strong presunption
that a legislative body intends its enactnents to be severed, if
possible. 1d. at 574; State v. Burning Tree Club, Inc., 315 M.
254, 297, cert. denied, 493 U S 816 (1989). In determning
whet her the provision is severable, we ask: “[What would have
been the intent of the legislative body, if it had known that the
statute could be only partially effective.” Turner v. State, 299
Md. 565, 576 (1984); see also Sugarloaf, 319 MI. at 574. e
recogni ze that the Montgonmery County Council has adopted a general
severability provision for all of its legislation. See Montgonery
County Code 8§ 1-202 (proclaimng that, unless the county counci
expressly provides otherwise, “[i]f a provision is held invalid or
i napplicable, the remainder of the code or the law remains in

effect”). Nevertheless, such a provision is an aid nerely, not
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an i nexorable command.’” Anne Arundel County v. Mushabek, 269 M.
419, 428 (1973) (quoting Sanza v. Board of Censors, 245 M. 319,
338 (1967)).

The provision that the Court held invalid in MCrory was not
“inseparably connected in substance” to the renainder of the
ordi nance. Mayor of Baltinore v. O Conor, 147 Ml. 639, 654 (1925);
see al so Sugarloaf, 319 MiI. at 576. Nor did the invalidation of
County Code 8 27-20 render the remainder of the ordinance
“impractical and useless without the invalid portions.” Heubeck v.
Mayor of Baltinore, 205 Md. 203, 212 (1954); see al so Sugarl oaf 319
Md. at 576. Moreover, if the Mntgonery County Council had been
inforned that 8 27-20(a) was invalid, we believe that it would have
proceeded to adopt the remai nder of the ordinance. Accordingly, we
conclude that 8 27-20(a) is severable. Therefore, we need not
consi der appellant’s argunent that Chapter 27, which was reenacted
in 1994, cannot be applied retroactively to conduct or events that
occurred in 1990.

E. Local Laws
Next, we consider appellant’s various challenges to specific
provi sions of Chapter 27 on the grounds that they are not |oca
| aws.

Definition of Enpl oyer

Appel | ant asserts that the ordinance is not a l|ocal |aw

because it is not limted in geographic scope to Montgonery County.
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Specifically, BElI challenges County Code § 27-18(b), which
provi des:

Enmpl oyer includes any person, whenever [sic] situated,

who enploys nore than six (6) enployees within the

county, either for conpensation or on a vol unteer basis,

or who recruits individuals within the county to apply

for enploynment within the county or el sewhere; the term

shal | include Montgonery County and its instrunentalities

and agenci es.

Appel l ant argues that the word “elsewhere” subjects enployers
outsi de of Montgomery County to liability for violations that occur
out si de of Montgonery County, and thus is not a |local |aw

Appel l ant raised this issue below On appeal, however,
appellant only raised this issue in its reply brief. From our
review of the record, it is apparent that appell ees never responded
to appellant’s argunent below, either in pleadings or at oral
ar gunment . Simlarly, in denying appellant’s notion for sunmmary
judgnent and in granting summary judgnent for appellees, the trial
court did not address appellant’s challenge that the statute, on
its face, was invalid because it was not limted in scope to
Mont gonmery County.

Whenever possible, we construe an ordinance to avoid a
constitutional conflict. Tidewater/Havre de Grace, Inc. v. Mayor
of Havre de Grace, 337 M. 338, 352 (1995); Burns v. Mayor of
M dl and, 247 MJ. 548, 554 (1967); Gunpowder, 108 MJ. App. at 618.

Moreover, we |l ook at the challenged provision in light of the

entire statutory schene and the purpose behind each section.
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Howard Research & Dev. Corp. v. Concerned Ctizens, 297 M. 357,
364 (1983); Gunpowder, 108 MI. App. at 617.

County Code 8§ 27-19(a) provides, inter alia:

It shall be an unlawful enploynment practice to do any of

the foll owi ng acts because of the race, color, religious

creed, ancestry, national origin, age, sex, nmarital

status, handicap, or sexual orientation of any individual

or because of any reason that would not have been

asserted but for the race, color, religious creed,

ancestry, national origin, age, sex, marital status,

handi cap, or sexual orientation of the individual:

(1) For an enpl oyer:

a. To fail or refuse to hire or fail to accept
t he services of or to discharge any individual
or otherwwse to discrimnate against any
individual wth respect to conpensation,
terns, conditions or privileges of enploynent.

View ng the ordinance as a whole, we do not believe that the
ordinance is facially wunconstitutional. It is inportant to
recogni ze that the definition of an “enployer” in § 27-18(b) nust
be read in conjunction with the proscribed conduct in 8§ 27-19(a).
I n harnoni zing the two provisions, we believe that the phrase in 8
27-18(b), “or who recruits individuals within the county to apply
for enploynment within the county or el sewhere,” read in conjunction
with 8 27-19(a)(1)(a), denonstrates that a person who, while
engaged in recruiting in Montgonery County for positions inside or
outside of Montgonery County, refuses to hire an applicant for
discrimnatory reasons, is liable under the ordinance. Unl i ke
appel l ant, we do not read the provisions so broadly as to subject

enpl oyers outside of the County to liability for violations that
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occur outside of the County. To the contrary, the discrimnatory
conduct nust occur in Montgonmery County. Therefore, the conduct
that is proscribed is confined to the territorial limts of
Mont gonery County. Accordingly, County Code § 27-18(b) is a | ocal
| aw.

Reenpl oynent of Mangus

Appel l ant argues that Montgonery County’s anti-enploynent
discrimnation laws are not local |aws because, to enforce the
remedy sought by appell ees--reinstatenent at another radio station
operated by BEI--appellees will have to reach beyond t he borders of
Mont gonery County. This argunment clearly attacks the ordi nance as
appl i ed. Because it is not a facial challenge, appellant is
required to exhaust its admnistrative renedies with respect to
this contention. Therefore, we shall not consider it here.

Renni ni ng | ocal | aw ar gument

In our view, appellant’s remaining |local |aw challenge to
County Code 88 27-17 to 27-26 is nerely a general, conclusory
contention that the provisions are not |ocal |aws. Appel | ant

asserts:

Li ke § 27-20(a), all of 8§ 27-17 through 27-26 of
the Montgonery County Code affect “matters of significant
interest” and cannot qualify as “local |aws” wunder
Article XI-A of the Maryland Constitution. Enmpl oynent
discrimnation is a statewde and national problem
Common sense dictates that enploynment discrimnation is
not a proper subject matter for “local |laws,” especially
where, as here, the county seeks to order broad renedi al
measures outside the county, to award conpensatory
damages rather than admnistrative relief, and to make
its orders enforceable in the state courts.
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* * * %

Sections 27-17 through 27-26 of the Montgonery

County Code are not “local |aws” and are unconstitutional

under the Maryl and Constitution. Mntgonery County did

not have the constitutional authority to enact these

ordi nances, and certainly does not have the authority to

enforce them yet it persists inits efforts to do just

t hat . Therefore, the Court should declare that these

sections are invalid and Mntgonery County should be

permanently enjoi ned from proceedi ng against BEl in this
matter.

In our view, appellant’s remaining |local |aw claim has not
been argued with particularity. Therefore, we decline to consider
it. M. Rule 8-504; see also Beck v. Mngels, 100 Ml. App. 144,
149 (1994), cert. dismssed, 337 Ml. 580 (1995); Federal Land Bank
v. Esham 43 M. App. 446, 457-58 (1979).

F. Enforcenent in Grcuit Court

Appel | ant argues that County Code § 27-7(h), which permts the
County to seek enforcenment of Comm ssion orders in the circuit
court, creates a private cause of action where none exists.
Appellant’s argunment is twofold: (1) McCrory prohibited the County
from creating a private <cause of action for enploynent
discrimnation, and (2) BEI's counsel is not aware of any authority
permtting a County attorney to institute action in State court to
enforce an order of the Conmm ssion.

Appellant’s first argunent is without nerit because, as we
stated in Part D, supra, MCrory invalidated County Code § 27-20,

which permtted private parties to bring private civil actions in

circuit court for unlimted noney danages. See also Beretta, 122
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Md. App. at 198. Wth regard to appellant’s second argunent, Art.
25A, 8 5(S) authorizes the County Council “to pass all ordinances,
resolutions or bylaws, not inconsistent with the provisions of this
article or the laws of the State, as may be proper in executing and
enforcing any of the powers enunerated in this section or el sewhere
in this article, as well as such ordinances as nay be deened
expedient in maintaining the peace, good governnent, health and
wel fare of the county.”

Certainly, this broad grant of power enconpasses the authority
to provide for enforcenent of Conm ssion decisions and orders in
the circuit court. See, e.g., Levitz Furniture Corp. v. Prince
CGeorge’s County, 72 Md. App. 103 (involving enforcenent action and
judicial review of county human rel ati ons conmm ssion order), cert.
deni ed, 311 M. 286 (1987); see also Dal Maso v. Board of County
Commirs, 182 Md. 200, 205 (1943) (“If [an adm nistrative agency’ s]
findings, resolutions, or orders are resisted or ignored, they nust
call on the courts to enforce them”). Therefore, we reject
appellant’s argunent that the authority to enforce Comm ssion
orders in the circuit court creates an unconstitutional private

cause of action.

G Preenption
Appel I ant al so contends that several provisions of the County

Code conflict wth State law, and therefore are preenpted. The
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specific argunents are as foll ows:

1.

Mont gonmery County Code 8§ 27-7(A), which provides that a
conplaint nust be filed with the Comm ssion w thin one year of
the alleged discrimnation, conflicts with Ml. Code, Art. 49B
8 9A(a), which requires filing of a conplaint with the State
Human Rel ati ons Conmmission within six nonths of the alleged
di scrim nati on.

Mont gonery County Code 8§ 27-7(e), which gives the Comm ssion
di scretion to grant private hearings, conflicts with Ml. Code,
Art. 49B, 8§ 11(a), which states that, once the chairman of the
State Human Rel ati ons Conmm ssion issues a notice of conplaint,
the respondent is required to “answer the charges of the
conplaint at a public hearing before a hearing exam ner

.” In addition, appellant asserts that County Code § 27-7(e)
conflicts with the Open Meetings Act, Maryland Code (1984,
1995 Repl. Vol.), 88 10-505, 10-506 of the State Governnent
Article (“S.G").°

County Code 88 27-17 and 27-19, which prohibit discrimnation
based on sexual orientation, conflict wwth Mi. Code, Art. 49B,
8§ 16, which does not prohibit discrimnation based on sexual

orientation.

°For reasons that we shall explain infra, we shall not

address the nerits of appellant’s asserted conflict. W observe,
however, that the Open Meetings Act does not apply to

adj udi catory hearings held by the Montgonery County Human

Rel ati ons Conm ssion. See S.G 88 10-502(i), 10-503(a)(1)(iii).
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4. County Code 8§ 27-7(f) conflicts with Maryland | aw because it
pl aces the burden of proof on the defendant.

5. County Code 8§ 27-7(h), which provides that “any beneficiary of
a panel order may institute judicial proceedings to enforce
such order as it affects said beneficiary,” conflicts with the
Court’s holding in McCrory.

6. County Code 8§ 27-25, which authorizes conpensatory danages and
other relief, and 8 27-7(k), which authorizes awards of
attorneys’ fees, damges to personal property, travel
expenses, and conpensatory damages for humliation and
enbarrassnent, conflict wth Mi. Code, Art. 25A, 8 5, which
does not authorize such danages or relief and limts counties
to the inposition of fines and penalties not to exceed
$5, 000. 00.

As a threshold matter, appellant has posited nothing nore than
concl usory assertions regarding issues 2 and 4. Thus, we shall not
consi der them Ml. Rule 8-504. In addition, we have resolved
issue 5 in Part IV of our opinion. Thus, we are |left to consider
issues 1, 3, and 6.

Article XI-A, 8 3 provides that, in the event of a conflict
between a local |aw enacted by a charter county and a Public
General Law of the State, the Public General Law “shall control.”
Therefore, when a |local ordinance conflicts with a public general

| aw enacted by the Legislature, the local lawis preenpted and thus
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invalid. GCoalition for Qoen Doors v. Annapolis Lodge No. 622, 333
Md. 359, 379 (1994); Investors Funding, 270 Mi. at 419-20; Mayor of
Baltinore v. Sitnick & Firey, 254 Md. 303, 312-17 (1969). As the
Court stated in Tal bot County v. Skipper, 329 Md. 481 (1993):

A local ordinance is pre-enpted by conflict when it

prohibits an activity which is intended to be permtted

by state law, or permts an activity which is intended to

be prohibited by state | aw
ld. at 487 n.4; see also Holiday Point, 349 Md. at 210; Annapolis
Lodge, 333 Md. at 380; Allied Vending, Inc. v. Gty of Bowe, 332
Md. 279, 297 n.12 (1993); County Conmirs v. Soaring Vistas
Properties, Inc., 121 M. App. 140, 166, cert. granted, M. _
(1998); May Dep’'t Stores v. Mntgonery County, 118 M. App. 441,
462 (1997), cert. granted, 349 M. 237 (1998).

Sitnick, 254 Md. at 303, is instructive. There, the Court
considered a challenge to a Baltinore Gty ordinance that
established a m ni nrum wage standard higher than that provided in
the State |aw In addition, the ordinance included within the
scope of its provisions businesses that had been exenpted under
State law. Concluding that no conflict existed, the Court stated:

In none of the provisions of the . . . City law does it

authorize a mninmm wage which is lower than that

provided by the State law, nor does it exenpt any

enpl oyees included under the State law, we think this is

t he crucial norm which nust be used to neasure the City

| aw regarding any conflict with the statute.

|d. at 324-25. Thus, the Court determ ned that the | ocal ordi nance

suppl enmented, but did not conflict, with State | aw, because it did
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not authorize a m ni num wage bel ow the floor established by State
law. It stated that the “fact that an ordi nance enl arges upon the
provisions of a [state] statute by requiring nore than the statute
requires creates no conflict . . . .7 Id. at 317 (internal
quot ati ons and enphasis omtted); see also Beretta, 122 Ml. App. at
191-92 (discussing Sitnick).

Appel | ant argues that County Code 8§ 27-7(a), which requires
that conplaints be filed within one year, conflicts with State | aw,
which requires the filing of a conplaint wwthin six nonths. County
Code § 27-7(a) provides, in pertinent part: “Any conplaint nust be
filed within one (1) year of the alleged discrimnatory act or
practice except those acts or practices which are continuing in
nature.” On the other hand, Art. 49B, 89A of the State |aw
provi des:

(a) Any person claimng to be aggrieved by an alleged

di scrimnation prohibited by any section of this article

may nmeke, sign and file with the Human Rel ations

Comm ssion . . . a conplaint in witing under oath.

A conplaint nust be filed within six nmonths fromthe

date of the occurrence alleged to be a violation of this

article. A conplaint filed with the federal or with a

| ocal human rel ations comm ssion within six nmonths from

the date of occurrence shall be deened to have conplied

with the provisions of this section.

We perceive no conflict. To be sure, a conplaint nmade under
State law nust be filed wth a federal or l|ocal comm ssion within
si x nmonths, in accordance with the |last sentence of Art. 49, 89A

The | ast sentence indicates the Legislature’ s recognition that

filing deadlines under local or federal law may differ from State
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law. Although filing with a local human rel ati ons comm ssion after
si x nonths woul d preclude a conplainant fromlater seeking a State
Human Rel ati ons Conm ssion investigation, this does not preclude a
| ocal comm ssion from pursuing a discrimnation claim

Appel I ant al so contends that County Code 88 27-17 and 27-19,
whi ch prohibit discrimnation on the basis of sexual orientation,
conflict with State | aw, which has no such prohibition. Maryland
Code, Art. 49B, 8 16 lists those bases for which enploynent
discrimnation is prohibited; it does not expressly address sexual
ori entation. Al though discrimnation on the basis of sexual
orientation is not specifically covered by State law, this surely
does not mean that such discrimnation is permtted. Therefore,
County Code 88 27-17 and 27-19, which prohibit enploynent
discrimnation on the basis of sexual orientation, supplenent State
l aw, but do not conflict with it.

VWhat the Court said in Annapolis Lodge is pertinent here:

[ Qur cases have recogni zed a distinction between a state

law which is intended to permt or authorize a particul ar

matter and a state law which is sinply intended to exenpt

the particular matter fromits coverage. Wen a state

law sinply excludes a particular activity from its

coverage, our cases have not attributed to the Ceneral

Assenbly an intent to preenpt |ocal | egi sl ation

regulating or prohibiting that activity. Instead, in

such situations supplenentary |ocal |egislation has not

been deened to be in conflict with and preenpted by the

state statute.
Annapol i s Lodge, 333 Md. at 380; see Sitnick, 254 Md. at 324-25.

Next, we consider whether County Code 88 27-7(k) and 27-25,
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which authorize the Commission to order damages and other
conpensatory relief, conflict wwth State | aw.
County Code 8§ 27-25 provides:

Upon a finding by the comm ssion panel that there
has been a violation of this division, it may order, in
its discretion, and if appropriate, the hiring,
reinstatenent or upgrading of enployees, with or w thout
back pay; . . . . The comm ssion panel may al so order
such other affirmative or prospective relief as, in the
j udgnent of the panel, effectuates the purposes of this
division or is necessary to elimnate the effects of the
di scrimnatory practice. The Commssion may . . . also
make the follow ng nonetary awards determ ned by the
comm ssion panel from the evidence of record as the
actual damages, costs or losses involved or in such
anounts as may be specified bel ow

(a) The conplainant nmay be awarded danages not
exceeding all incone that woul d have been received
from an enployer or any other source of incone,
whet her or not that enployer or source of inconme is

a respondent hereunder. . . . This category shal
al so include the nonetary equivalent of all sick
| eave, annual |eave, retirement benefits . . . |ost

during the period of violation; provided, however,
back pay liability shall not accrue from a date
nore than two (2) years prior to the filing of a
charge with the comm ssion. I nteri m earnings,
unenpl oynent conpensation and/or anounts earnable
with reasonable diligence by the person or persons
di scrim nated against shall operate to reduce the
back pay ot herw se all owabl e.
* * * *

(c) The paynent of those awards provided in section 27-

7 of this article.

County Code § 27-7 provides, in pertinent part:

(k) O her conmssion panel awards and renedies. I n
addition to the other awards and relief which are
herei nafter provided, the conmm ssion panel may. . .
al so make the follow ng nonetary orders determ ned
by the comm ssion panel fromthe evidence of record
as the actual damamges, costs or |osses involved or
in such anmobunts as may be specified bel ow
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(1) The conplainant nmay be awarded reasonable
attorney’ s fees.

* * * %

(4) Damages may also be awarded to conpensate
conpl ai nant or respondent for humliation and
enbarrassnent suffered in an anount determ ned
by the commi ssion panel to be appropriately
and reasonably warranted considering all of
t he circunstances, but in no event shall the
amount be in excess of one thousand dollars
(%1, 000. 00).

Under State law, the relief available to a conplainant for
enpl oynment di scrimnation is governed by Ml. Code (1957, 1994 Repl .
Vol.), Art. 49B, 8 11(e), and common | aw. See Ml esworth v.
Brandon, 341 Md. 621, 636-37 (1996) (recogni zing common | aw acti on
for wongful discharge based on gender discrimnation if statutory
renmedy is not otherwi se applicable). The current Maryl and
statutory provision states:

If the respondent is found to have engaged in or to be
engaging in an unlawful enploynent practice charged in
the conplaint, the remedy nmay include, but is not limted
to, reinstatenment or hiring of enployees, with or wthout
back pay (payable by the enployer, enploynent agency, or
| abor organi zation, as the case may be, responsible for
t he unl awful enpl oynent practice), or any other equitable
relief that is deenmed appropriate. The award of nonetary
relief shall be limted to a 36-nonth period. The
conpl ai nant may not be awarded nonetary relief for |osses
incurred between the tinme of the Comm ssion’s final
determ nation and the final determ nation by the circuit
court or higher appellate court, as the case may be.
Interim earning or anmounts earnable wth reasonable
diligence by the person or persons discrimnated agai nst
shall operate to reduce the nonetary relief otherw se
al | onabl e.

Md. Code, Art. 49B, 8§ 11(e) (enphasis added).

In Beretta, 122 Ml. App. at 168, we recently addressed an
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i dentical challenge to the danages provision provided in the Prince
George’s County anti-discrimnation ordinance. In that case, we
reviewed the history of Art. 49B, 8§ 11(e), and held that the Prince
CGeorge’s County Code provision that authorized that county’s human
relations commssion to award damages for humliation and
enbarrassnment conflicted with State law. Beretta, 122 Ml. App. at
196. Wil e we acknow edged that the Legislature has authorized
civil actions at law to recover damages, attorney’'s fees, expert
W tness fees, and costs, we nade clear that the nonetary relief
avail able at the admnistrative level is |imted to back pay. Id.
at 196-97; see MI. Code, Art. 49B, 842.

Accordingly, we hold that, to the extent that County Code, 88
27-7 and 27-25 authorize the Commssion to award nonetary relief in
addition to back pay, they conflict with State |law and are thus
invalid. See Beretta, 122 M. App. at 196-97. 1In a civil action
at law, an enploynent discrimnation conplainant may recover
damages beyond back pay, as well as attorney’s fees, expert w tness
fees, and costs. Such relief is not available at the
admni strative level, however. 1d.; cf. Holiday Universal, 67 M.
App. at 568 (upholding Mntgonmery County Public Accommobdati on
ordi nance that authorized Conm ssion to grant nonetary awards).

H R peness
Appellant clainms that it should not be required to defend

agai nst a six-year-old enforcenent action involving an
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unconstitutional statute. Appellant thus contends that the trial
court erred when it determ ned that BElI's federal chall enges were
not ripe. It asserts: “Mntgonery County’'s attenpt to enforce
Chapter 27 of the County Code against BElI violates both the due
process and equal protection clauses of the United States
Constitution in so many ways that it is difficult to concisely
di scuss themw thin the briefing limts of the Rul es of Appellate
Procedure.”

Nevert hel ess, appellant only argues two discrete points.
First, appellant asserts that County Code 8§ 27-19(d)(4), which
permts discrimnation based on sexual orientation under certain
circunmst ances, does not satisfy the rational basis test.® Second,
appel lant posits that the Conmm ssion violated BElI’'s due process
rights by filing the conplaint in this case six years after the
al | eged act of discrimnation occurred.

Ri peness “‘requir[es] us to evaluate both the fitness of the
issues for judicial decision and the hardship to the parties of
wi t hhol di ng court consideration.’” Texas v. United States,
us __, __, 118 S . 1257, 1260 (1998) (alteration in
original) (quoting Abbott Lab. v. Gardner, 387 U S. 136, 149
(1967)). W note that some courts do not consider the second prong

of the ripeness test when the issues presented are purely questions

W& note that the provision that BElI relies upon as the
basis for its challenge was repealed in 1994. See Laws of
Mont gonmery County, chap. 11 (194).
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of law that are not dependent upon devel opnent of the facts. In
Eagl e-Picher Indus. v. United States Environnental Protection
Agency, 759 F.2d 905, 918 (D.C. Gr. 1985), the Court said: *“Were
the first prong of the ripeness test is nmet and Congress has
enphatically declared a preference for i medi ate review, assun ng
that constitutional case or controversy requirenents have been net,
no purpose is served by proceeding to the second prong.” See also
Anerican Petroleumlinst. v. United States Envtl. Protection Agency,
906 F.2d 729, 739 n.13 (D.C Cr. 1990) (per curian) (“We reach the
i ssue of hardship, however, only if the fitness of the issue for
judicial resolution is in doubt.”). A court may, however, defer
consideration of an issue if the court believes that either it or
the agency will benefit fromdeferring review until the “‘question
arises in sone nore concrete and final form’” Eagle-Picher, 759
F.2d at 915 (quoting Continental Ar Lines Inc. v. Guvil
Aeronautics Bd., 522 F.2d 107, 125 (D.C.Gr. 1974)).

Closely associated with the ripeness doctrine in cases such as
this is exhaustion of admnistrative renedies. See Maryl and
Recl amation, 342 Ml. at 502-06; Ticor Title Ins. Co. v. Federal
Trade Commin, 814 F.2d 731, 734-35 (D.C. Gr. 1987) (observing that
exhaustion and ri peness are conpl enentary doctrines that overl ap);
see generally, 13A Charles Alan Wight et al., Federal Practice &
Procedure 8§ 3532.6 (1984, Supp. 1998); see also, e.g., Rogers v.

Bennett, 873 F.2d 1387, 1392 (11" Gr. 1989) (“Until the appellants
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exhaust their admnistrative renedi es, thereby allow ng the agency
officially to formulate its approach to the relevant regul ations,
we believe that the issues presented by this action will not be
ripe for adjudication.”). Exhaustion of admnistrative renedies is
general ly inapplicable to 8 1983 clains chall enging state or | ocal
laws in state court. Felder v. Casey, 487 U S. 131, 146-47 (1988);
Patsy v. Board of Regents, 457 US. 496 (1982); Maryland
Recl amation, 342 Mi. at 492; Crawford, 307 MJ. at 12-14; cf. H ndes
v. Federal Dep. Ins. Corp., 137 F.3d 148, 168-69 (3d G r. 1998)
(indicating that Felder and Patsy were limted to the “notion that
state laws or requirenents which are inconsistent wwth federal |aw
or its objectives are subordinated to the federal |aw by virtue of
t he Supremacy C ause”); Boughton Trucking & Materials, Inc. v.
County of WIIl, 593 N E.2d 1119, 1121 (Ill. App. 1992) (hol ding
t hat exhaustion is required when basis of § 1983 action is an
all egedly unfair property assessnent).

A comon elenent of both exhaustion and ripeness 1is
“finality.” As we stated in Maryland Comm ssi on on Human Rel ati ons
v. Downey Communications, Inc., 110 Md. App. 493 (1996): “The
‘“exhaustion’ and ‘finality’ requirenents both share the comon goal
of preventing potentially unnecessary and premature di sruption by
the courts of the activities of adm nistrative agencies.” 1d. at
528. Simlarly, in Maryland Recl amation, the Court relied on the

Supreme Court’s distinction between ripeness and exhaustion in
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W Ilianmson County Regional Planning Conm ssion v. Ham |ton Bank,
473 U. S. 172 (1985), which focused on the concept of finality:

“Respondent asserts that it should not be required
to seek variances fromthe regul ati ons because its suit
is predicated upon 42 U S.C. 8§ 1983, and there is no
requirenent that a plaintiff exhaust admnistrative
remedi es before bringing a 8 1983 action. The question
whet her adm nistrative renedies nust be exhausted is
conceptual |y distinct, however, fromthe question whether
an admnistrative action nust be final before it is
judicially reviewable. . . . \Wiile the policies
underlying the two concepts often overlap, the finality
requirenent is concerned with whether the initial
deci si onnmaker has arrived at a definitive position on the
issue that inflicts an actual, concrete injury; the
exhaustion requirenent generally refers to admnistrative
and judicial procedures by which an injured party may
seek review of an adverse decision and obtain a renedy if
the decision is found to be unlawful or otherw se
I nappropri ate. Pat sy concerned the latter, not the
former.”

Maryl and Recl amation, 342 MI. at 503-04 (alteration in original)
(citations omtted) (quoting WIlianmson, 473 U. S. at 192-93).
Simlarly, the Ticor court stated:
The exhaustion doctrine enphasizes the position of the
party seeking review, in essence, it asks whether he may
be attenpting to short circuit the admnistrative process
or whether he has been reasonably diligent in protecting
his own interests. Ripeness, by contrast, is concerned
primarily with the institutional relationships between
courts and agencies, and the conpetence of the courts to
resol ve di sput es W t hout further adm ni strative
refinement of the issues.
Ticor, 814 F.2d at 735 (quoting E. Cellhorn & B. Boyer,
Adm ni strative Law and Process 319 (1981)).
BEI has not satisfied the first elenent of ripeness. Anbng

the issues noted by the trial court is appellant’s contention that
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its personnel records were destroyed by fire. In a letter to
appel l ant’ s counsel dated Septenber 27, 1994, the Conm ssion’s
i nvestigator indicated that nuch of the agency’ s evidence was based
on witness statenents, because all of the docunentation concerning
Mangus’ s job performance was destroyed in the fire. Thus, further
devel opnent of the factual issues is necessary to determ ne whet her
the delay in filing the conplaint against BElI constitutes a
violation of its due process rights.

W also do not believe that appellant has denonstrated
sufficient hardship in adjudicating this matter before the
Conmmi ssi on. Appellant’s claim that County Code § 27-19(d)(4)
violates BElI's equal protection rights is a legal issue. Although
appel | ant asserts hardship in having to defend this action, the
cost of defending oneself in an allegedly unconstitutional
adm ni strative proceeding is generally not a sufficient hardship to
interrupt the agency’s proceedings. Ticor, 814 F.2d at 752 (G een,
J. concurring) (“Indeed, if the expense of such a defense were
sufficient to satisfy the second prong of the ripeness test, that
half of the test would be rendered superfluous in all cases
i nvol ving chall enges to ongoi ng adm ni strative proceedi ngs, since
there are . . . always costs associated with participating in such
proceedi ngs.”); see also Federal Trade Commin v. Standard Q1 Co.,
449 U. S. 232, 244 (1980) (“*[T]he expense and annoyance of

litigation i1s “part of the social burden of Iliving under
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governnment.”’” (quoting Petroleum Exploration, Inc. v. Public Serv.
Commin, 304 U S 209, 222 (1938) (quoting Bradley Lunber Co. v.
Nat i onal Labor Relations Board, 84 F.2d 97, 100 (5" Cr.), cert.
denied, 299 U S. 559 (1936)))). Further, appellant concedes that,
upon selling WNTR in January 1993, “BElI conducted no further
busi ness and owned no assets in Maryland thereafter.” Thus, apart
from the case at issue here, there is no threat of any other
enforcement of the ordi nance agai nst BEI

To be sure, we are concerned with the lengthy delay in
investigating this case and certifying it for public hearing.
Nevert hel ess, we agree with the trial court that any prejudice to
BEI resulting fromthe delay may well constitute a defense at the
admnistrative |evel; appellant can raise its constitutional
argunents there. See Equitable Life, 339 MI. at 615-19 (expl ai ning
that adm nistrative officials can decide constitutional issues,
even though they have no authority to “declare” a statute
unconstitutional). Because the agency can consi der constitutional
i ssues, the court would actually benefit fromdeferring resolution
of the federal issues until the matter is adjudicated at the agency
| evel and reaches the court wth a nore devel oped record.

Mor eover, appellant may yet prevail on the nerits. Even if
t he agency resolves the case against appellant, however, the
Comm ssi on does not have authority to enforce the agency’ s deci sion

or order. To do so, the agency nust bring an enforcenent action in
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the circuit court, at which time the agency’s decision is subject
to judicial review Departnent of Natural Resources v. Linchester
Sand & Gravel Corp, 274 M. 211, 222-23 (1975); Dal WMaso, 182 M.
at 205. In any event, if BEl is unsuccessful before the agency, it
could pursue judicial review in the circuit court, pursuant to
Mont gonmery County Code 8 27-7(Q).

I n reachi ng our concl usion regardi ng ri peness, we consi der the
case of Syndicated Publications, Inc. v. Montgonery County, 921 F.
Supp. 1442 (D. M. 1996), as instructive. There, the court held
that a declaratory action challenging Montgonery County’s deceptive
trade practices ordinance was ripe for review Fol | owi ng
conmplaints from|l ocal businesses, an investigator for the County’s
O fice of Consuner Affairs (“OCA’) concluded that the publisher’s
solicitations violated the ordinance. ld. at 1445. The
i nvestigator then asked the publisher to enter into a cease and
desi st order, requiring the publisher to discontinue mailing the
solicitations. In rejecting the County’'s argunent that the matter
was not ripe, the federal court observed that the OCA nade a
“final” decision when it concluded that the solicitations were
“inherently m sleading” and asked the publisher to enter into a
cease and desist agreenent. |d. at 1446.

In contrast to Syndicated Publications, however, there is no
“final” decision that BElI has violated the County Code. |nstead,

t he Comm ssion has nerely concluded that reasonabl e grounds exi st
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to believe that BEl has done so. Moreover, there is nothing
enforceable against BEI at this stage of the admnistrative
process. Unlike the publisher in Syndicated Publications, BElI has
not been asked to enter into a cease and desi st agreenent, nor has
BEI presented any hardship or prejudice wth respect to
participating in the adm nistrative hearing, other than preparing
its case.

As we see it, this case is simlar to Bell Atlantic Cash
Bal ance Plan v. United States Equal Enploynment Opportunity
Comm ssion, 976 F. Supp. 376 (E.D. Va. 1997). There, Bell Atlantic
filed a declaratory judgnent action after the EECC issued a
reasonabl e cause determ nation of discrimnation. The federa
court held that the action was not ripe, stating:

[I]t is pellucidly clear that the EEOC s determ nation
letters are not final orders because they inpose no |egal
liability or obligations on Bell Atlantic. In fact,
before any legal liability can be inposed on Bel
Atlantic under Title VII, the EEOC or the aggrieved
enpl oyee nust file an enforcenent suit in district court.
Until an enforcement suit is brought, Bell Atlantic
cannot be conpelled to change its enpl oynent practices,
to provide renedies for discrimnation, to disclose
docunents to the EEOCC, or to pay nonetary penalties for
nonconpliance with Title VI1. Wile an investigation by
the EECC may reasonably cause a conpany |ike Bell
Atlantic to incur sone burdens during the course of that
i nvestigation, such burdens are not indicia of final or
revi ewabl e agency action; they do not anmount to the type
of concrete, significant hardship that triggers judicial
revi ew. Hence, because the EEOC s issuance of two
determnation letters creates no legal liabilities or
obligations, this cannot be considered final agency
action under these circunstances.

Id. at 380-81 (citations and footnotes omtted).
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Simlarly, we believe that the Conm ssion’s decision that
reasonabl e grounds exist to believe that BElI violated the County
Code is not “final,” and thus not ripe for review Wat we said in
Downey, albeit in a slightly different context, is pertinent here:

The admni strative process would cone to a standstill if
parties that are the subject of agency investigations
could file parallel lawsuits seeking to adjudicate an
issue that is before the agency. As a mtter of
admnistrative law, and as a nmatter of equity, a
gover nment agency needs to be able to do its work. There
woul d scarcely be a purpose for an agency, such as the
[ State Human Rel ations] Conmi ssion, if a party involved
in a proceedi ng before the agency could nake an “end run”
around it by obtaining judicial adjudication of the sanme
i ssues that are then pending before the agency. | ndeed,
such a lawsuit may have the purpose or effect of avoiding
or obstructing the agency’'s pending investigation or
adj udi cati on.

Downey, 110 Md. App. at 525-26. Therefore, we hold that the trial
court correctly concluded that appellant’s federal clains are not

ripe.

JUDGVENT AFFIRVED [IN PART AND
REVERSED | N PART; CASE REMANDED TO
THE CIRCUT COURT FOR MONTGOMERY
COUNTY W TH | NSTRUCTI ONS TO ENTER
JUDGMVENT | N ACCORDANCE WTH TH' S
OPI NI ON. COSTS TO BE PAID 90% BY
APPELLANT AND 10% BY APPELLEES.
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